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Presidential Documents 


Proclamation 6247 ef February 7, 1992 
American Heart Month, 1994 


By the President of the United States of America 
A Proclamation 


In recent years, we have learned much about what we can do to avoid heart 
attack, stroke, and other forms of cardiovascular disease. For example, we 
know how important it is to discourage use of tobacco products, particularly 
among young Americans. Wé also know that controlling blood pressure, 
following a diet low in fat and cholesterol, and exercising regularly are all 
prudent ways of reducing the risk of cardiovascular disease. 


Although significant progress has been made in the struggle to overcome 
cardiovascular disease, we must not become complacent. Heart attack, stroke, 
and other forms of cardiovascular disease continue to claim the lives of nearly 
1 million Americans every year—one American approximately every 32 sec- 
onds. 


Nearly 68 million Americans currently suffer from one or more forms of 


cardiovascular disease, including high blood pressure, coronary heart disease, 


rheumatic heart disease, and stroke. Contrary to widely held assumptions, 
heart disease does not occur primarily in old age; studies show that 5 percent 
of all heart attacks occur in people younger than age 40 and more than 45 
percent occur in people younger than age 65. 


Women as well as men are at risk. Heart attack is the number one killer of 
American women, surpassing even breast cancer and lung cancer. Almost half 
of the more than 500,000 persons who die each year of heart attack are 
women. 


While statistics tell us much about the prevalence of cardiovascular disease in 
the United States, they cannot measure the pain and suffering endured by 
victims and their families. Heart attack and other forms of heart and blood 
vessel disease also inflict a heavy toll on our Nation in terms of health care 
costs and lost productivity. The annual costs of related medical services and 
lost work due to disability total in the billions of dollars. 


Since 1948, the Federal Government, through the National Heart, Lung, and 
Blood Institute, and the American Heart Association, a private nonprofit 
organization, have spent millions of dollars on educational programs and 
research into cardiovascular disease. The American Heart Association esti- 
mates that it has invested more than $900 million in research since it became a 
national voluntary health organization in the late 1940s. That great investment 
has been made possible by the generosity of the American people and the 
dedicated efforts of more than 3 million volunteers. 


During American Heart Month we recognize the importance of such ongoing 
efforts in the public and private sectors. We also reaffirm our commitment tc 
overcoming cardiovascular disease. 
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{FR Doc. 91-3392 
Filed 2-7-91; 4:32 pm] 
Billing code 3195-01-M 


The Congress, by Joint Resolution approved December 30, 1963 (77 Stat. 843; 
36 U.S.C. 168b), has requested that the President issue an annual proclamation 
designating February as “American Heart Month.” 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the month of February 1991 as American Heart 
Month. I invite the Governors of the States, the Commonwealth of Puerto Rico, 
officials of other areas subject to the jurisdiction of the United States, and the 
American people to join me in reaffirming our commitment to combating 
cardiovascular diseases and stroke. 


IN WITNESS WHEREOF, I have hereunto set my hand this seventh day of 
February, in the year of our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and fifteenth. 


Lig Bure 





Rules and Regulations 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 981 

[FV-91-2341FRI 


Handling of Aimonds Grown in 
California; Revision of Salable and 
Reserve Percentages for the 1990-91 
Crop Year 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule with request 
for comments. 


SUMMARY: This interim final rule invites 


comments on revising the salable and 
reserve percentages for marketable 
California almonds received by handlers 
during the 1990-91 crop year, which 
began on July 1, 1990. The salable 
percentage will be increased from 65 to 
70 percent and the reserve percentage 
will be decreased from 35 to 30 percent, 
while the export percentage will remain 
at 0 percent. This action relaxes 
restrictions on handlers and is 
necessary to provide a sufficient 
quantity of almonds to meet trade 
demand and carryover needs. 

DATES: February 11, 1991. Comments 
which are received by March 13, 1991 
will be considered prior to any 
finalization of this interim final rule. 
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments must 
be sent in triplicate to the Docket Clerk, 


Marketing Order Administration Branch, 


F&V, AMS, USDA, room 2525-S, P.O. 
Box 96456, Washington, DC 20090-6456. 
Comments should reference the 
docket number and the date and page 
number of this issue of the Federal 
Register and will be available for public 
inspection in the Office of the Docket 
Clerk during regular business hours. 


FOR FURTHER INFORMATION CONTACT: 
Sheila Young, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, room 2525-S, P.O. Box 96456, 
Washington, DC 20090-6456; telephone: 
(202) 475-5992. 

SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
marketing agreement and Order No. 981 
(7 CFR part 981), both as amended, 
hereinafter referred to as the order, 
regulating the handling of almonds 
grown in California. The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674}, hereinafter 
referred to as the Act. 

This interim final rule has been 
reviewed by the U.S. Department of 
Agriculture (USDA) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in. 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions im order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 95 handlers 
of almonds who are subject to 
regulation under the order and 
approximately 7,000 producers in the 
regulated area. Small tural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of California almonds 
may be classified as small entities. 

This action decreases the quantity of 
California almonds which handlers must 
withhold from normal, competitive 
markets to meet their reserve 
obligations under the order for the 
1990-91 crop year. The quantity of 
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almonds which handlers must withhold 
to meet their reserve obligations will be 
decreased from 35 percent of 30 percent 
of marketable almonds received by 
handlers for their own accounts during 
the 1990-91 crop year. The salable 
percentage of the crop, which could be 
sold by handlers in any market, will 
increase from 65 percent to 70 percent. 
Therefore, this action relaxes 
restrictions on California almond 
handlers and will not impose any 
additional burden or costs on handlers. 

On September 21, 1990, a final rule 
was published in the Federal Register 
[55 FR 38793] establishing salable, 
reserve, and export percentages of 65 
percent, 35 percent, and 0 percent, 
respectively, for the 1990-91 crop year. 
That action was based on two 
recommendations of the Almond Board 
of California (Board), which works with 
the USDA in administering the order. 
The recommendations were made on 
June 27 and July 25, 1990. The 
recommendations were made pursuant 
to §§ 981.47 and 981.49 of the order, 
based on the then current estimates of 
marketable supply and combined 
domestic and export trade demand for 
the 1990-91 crop year. 

On December 3, 1990, the Board met 
to review the salable and reserve 
percentages that had been established 
for the 1990-01 crop year and the supply 
and demand estimates from which those 
percentages were derived. At that 
meeting, pursuant to section 981.48 of 
the order, the Board recommended an 
increase in the salable percentage from 
65 percent to 70 percent of the 1990-91 
marketable production, and a 
corresponding decrease in the reserve 
percentage from 35 percent to 30 
percent. 

The estimates used in reviewing the 
salable and reserve percentages are 
shown below. The Board's July 25, 1990, 
estimates are shown as a basis for 
comparison. 


MARKETING POLICY ESTIMATES—1990 
Crop 


[Kernetweight basis in millions of pounds] 





MARKETING Pouicy ESTIMATES—1990 
Crop—Continued 


[Kernelweight basis in millions of pounds] 


772 
(124.8) 


Estimated 1990 crop production 
remains at 655.0 million kernelweight 
pounds. Estimated weight loss resulting 
from the removal of inedible kernels by 
handlers and losses during 
manufacturing also stays the same at 
26.0 million kernelweight pounds. 
Therefore, marketable production 
remains at 629.0 million kernelweight 
pounds. The Board's estimates of 
domestic, export, and total trade 
demand also remain the same at 190.0, 
375.0, and 565.0 million kernelweight 
pounds, respectively. 

Based on more current information, 
the Board's estimate of carryin on July 1, 
1990, has decreased from 215.0 to 202.0 
million kernelweight pounds. The 
Board's revised estimates also include 
an increase in desirable carryover from 
59.0 to 77.2 million kernelweight pounds. 
The desirabie carryover is the quantity 
of salable almonds deemed desirable to 
be carried out on June 30, 1991, for early 
season shipment during the 1991-92 crop 
year until the 1991 crop is available for 
market. After taking carryin and 
desirable carryover into account, the 
adjusted trade demand is increased 
from 409.0 to 440.2 million kernelweight 
pounds. The increase in the salable 
percentage from 65 percent to 70 percent 
will meet the higher trade demand 
needs. 

The remaining 30 percent (188.8 
million kernelweight pounds) of the 1990 
crop marketable production will be 
withheld by handlers to meet their 
reserve obligations. All or part of these 
almonds could be released to the salable 
category if it is found that the supply 
made available by the salable 
percentage is insufficient to satisfy 
1990-91 trade demand needs, including 


desirable carryover requirements for use 
during the 1991-92 crop year. The Board 
is required to make any 
recommendations to the Secretary to 
increase the salable percentage prior to 
May 15, 1991. Alternatively, all or a 
portion of the reserve almonds would be 
sold by the Board, or by handlers under 
agreement with the Board, to 
governmental agencies o7 charitable 
institutions or for diversion into almond 
oil, almond butter, animal feed, or other 
outlets which the Board finds are 
noncompetitive with existing normal 
markets for almonds. 

The order permits the Board to 
include normal export requirements 
with domestic requirements in its 
estimate of trade demand when 
recommending the establishment of 
salable, reserve, and export percentages 
for any crop year. For the 1990-91 crop 
year, estimated exports are included in 
the trade demand. Thus, an export 
percentage of 0 percent was established 
by the final rule published in the Federal 
Register on September 21, 1990 [55 FR 
38793]. Therefore, reserve almonds are 
not eligible for export to normal export 
outlets. However, handlers may ship 
their salable almonds to export markets. 
The export percentage is not changed as 
a result of this action. 

Based on the above, the Administrator 
of the AMS has determined that the 
issuance of this interim final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

After consideration of all relevant 
matter presented, the Board's 
recommendation and other available 
information, it is found that to revise 
§ 981.237 so as to change the salable and 
reserve percentages for almonds during 
the crop year beginning on July 1, 1990, 
as set forth below will tend to effectuate 
the declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that it is 
impractical, unnecessary, and contrary 
to the public interest to give preliminary 
notice prior to putting this rule into 


- effect, and that good cause exists for not 


postponing the effective date of this 
action until 30 days after publication in 
the Federal Register because: (1) This 
final action increases the quantity of 
almonds that may be marketed 
immediately; (2) this action was 
discussed at a public meeting; (3) some 
handlers have exhausted their supply of 
almonds for the salable market and 
should be apprised as soon as possible 
of the salable percentage for almonds 
contained in this interim final rule; (4) 
this action is a relaxation of a 
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regulation; and (5) this action provides 
for a 30-day comment period. 


List of Subjects in 7 CFR Part 981 


Almonds, Marketing agreements, 
Nuts, Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 981 is amended as 
follows: 


PART 981—ALMONDS GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 981 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


Subpart—Salabie, Reserve, and Export 
Percentages 


2. Section 981.237 is revised to read as 
follows: 


Note: This section will not appear in the 
annual Code of Federal Regulations. 


§981.237 Salable, reserve, and export 
percentages for almonds during the crop 
year beginning on July 1, 1990. 

The salable, reserve, and export 
percentages during the crop year _—~ 
beginning on July 1, 1990, shall be 70 
percent, 30 percent, and 0 percent, 
respectively. 

Dated: February 6, 1991. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 91-3203 Filed 2-8-81; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Parts 1001, 1002 and 1004 


[Docket Nos. AO-14-A62 and AO-14-A62- 
RO1, AO-71-A77 and AO-71-A77-RO1, and 
AO-160-A65 and AO-160-A65-RO-1; AMS- 
88-105 and DA-89-028] 


Milk in the New Engiand, New York- 
New Jersey and Middle Atiantic 
Marketing Areas; Order Amending 
Orders 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


summanry: For the New England, New 
York-New Jersey and Middle Atlantic 
Federal milk orders, this action adopts 
3-class pricing provisions that are 
uniform among the three northeast 
orders and between these orders and 
other Federal milk orders, and the same 
method of determining Class II prices 
that is used in other orders. These 
changes will assure greater equity in 
intermarket sales of milk. 
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For the New England order (Order 1), 
adopted changes allow producer- 
handlers to receive diverted producer 
milk from pooled handlers and eliminate 
the postmark date as a basis for 
determining whether late payment 
charges are due on handler payments to 
the producer-settlement fund. 

Changes in the New York-New Jersey 
order (Order 2) establish minimum Class 
I utilization requirements for pool plants 
and bulk tank units, and adopt 
proposals dealing with the qualification 
of producer milk for pooling. Order 2 
transportation allowances are adjusted 
to more closely relate the location value 
of milk to the costs incurred in 
transporting milk from farms and 
country plants to the market’s major 
consumption centers. 

For the Middle Atlantic milk order 
(Order 4), diverted milk is to be priced 
at the location to which it is diverted. 

More than the required number of 
producers in each of the marketing areas 
have approved the amendments to the 
order for their market. 


EFFECTIVE DATE: April 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, USDA/AMS/Dairy Division, 
Order Formulation Branch, room 2968, 
South Building, PO Box 96456, 
Washington, DC 20090-6456, (202) 447- 
7183, 


SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments will promote more orderly 
marketing of milk by producers and 
regulated handlers. 

Prior documents in the proceeding: 

Notice of Hearing: Issued June 7, 1988; 
published June 10, 1988 (53 FR 21825). 

Supplemental Notice of Hearing: 
Issued September 29, 1988; published 
October 4, 1988 (53 FR 38963). 

Notice of re-opened Hearing: Issued 
August 10, 1989; published August 16, 
1989 (54 FR 33709). (To consider changes 
in Class I pricing for 40 orders). 

Partial Recommended Decision: 
Issued September 20, 1989; published 
September 26, 1989 (54 FR 39377). 


Partial Final Decision: Issued 
December 12, 1989; published December 
18, 1989 (54 FR 51749). 

Order Amending the New York-New 
Jersey Order: Issued January 25, 1990; 
published January 31, 1990 (55 FR 3198). 

Recommended Decision: Issued May 
18, 1990; published May.25, 1990 (55 FR 
21556). 

Extension of Time for Filing 
Exceptions to the Recommended 
Decision: Issued July 10, 1990; published 
July 16, 1990 (55 FR 28918). 

Final Decision: Issued November 30, 
1990; published December 11, 1990 (55 
FR 50934). 


Findings and Determinations 


The findings and determinations 
hereinafter set forth supplement those 
that were made when the New England, 
New York-New Jersey and Middle 
Atlantic orders were first issued and 
when they were amended. The previous 
findings and determinations are hereby 
ratified and confirmed, except where 
they may conflict with those set forth 
herein. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable rules 
of practice and procedure governing the 
formulation of marketing agreements 
and marketing orders (7 CFR part 900), a 
public hearing was held upon certain 
proposed amendments to the tentative 
marketing agreements and to the orders 
regulating the handling of milk in the 
New England, New York-New Jersey 
and Middle Atlantic mafketing areas. 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said orders as hereby 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas; and 
the minimum prices specified in the 
orders as hereby amended are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said orders as hereby 
amended regulate the handling of milk 
in the same manner as, and are 
applicable only to persons in the 
respective classes of industrial or 
commercial activity specified in, 


marketing agreements upon which a 
hearing has been held. 

(b) Determinations. It is hereby 
determined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations 
specified in section 8c(9) of the Act) of 
more than 50 percent of the milk, which 
is marketed within the aforesaid 
marketing areas, to sign proposed 
marketing agreements, tends to prevent 
the effectuation of the declared policy of 
the Act; 

(2) The issuance of this order 
amending the orders is the only 
practical means pursuant to the 
declared policy of the Act of advancing 
the interests of producers as defined in 
the orders; and 

(3) The issuance of the order 
amending each of the specified orders is 
approved or favored by more than the 
required number of producers who 
during the determined representative 
period were engaged in the production 
of milk for sale in the marketing areas. 


List of Subjects in 7 CFR Parts 1001, 1002 
and 1004 


Dairy products, Milk, Milk marketing 
orders. 


Order Relative to Handling 


It is therefore ordered, That on and 
after the effective date hereof, the 
handling of milk in the New England, 
New York-New Jersey and Middle 
Atlantic marketing areas shall be in 
conformity to and in compliance with 
the terms and conditions of the 
aforesaid orders, as amended, and as 
hereby further amended, as follows: 

1. The authority citation for 7 CFR 
parts 1001, 1002 and 1004 continues to 
read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, aa 
amended; 7 U.S.C. 601-674. 


PART 1001—MILK IN THE NEW 
ENGLAND MARKETING AREA 


2. Section 1001.5 is revised to read as 
follows: 


§ 1001.5 Distributing plant. 
Distributing plant means a processing 
and packaging plant. 


§§ 1001.5a—1001.5c [Removed] 

2a. Sections 1001.5a through 1001.5c 
are removed. 

3. Section 1001.6 is revised to read as 
follows: 


§ 1001.6 Supply plant. 

Supply plant means a plant at which 
facilities are maintained and used for 
washing and sanitizing cans and to 
which milk is moved from dairy farmers’ 
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farms in cans and is there accepted, _ 
weighed or measured, sampled, and 
cooled, or it is a plant to which milk is 
moved from dairy farmers’ farms in tank 
trucks. 

4: Section 1001.7 is revised to read as 
follows: 


§ 1001.7 Pool Plant. 

Except as provided in paragraph (d) of 
this section, “pool plant” means: 

(a) A distributing plant from which: 

(1) Not less than 40 percent of its total 
receipts of fluid milk products (except 
filled milk) in any month, or in either of 
the 2 preceding months, are disposed of 
as Class I (except filled milk); and 

(2) Route disposition (except filled 
milk) in the marketing area in the month: 

(i) Is not less than 10 percent of its 
total receipts of fluid milk products 
(except filled milk); 

(ii) Exceeds its route disposition in 
any other Federal marketing area; and 

(iii) Exceeds 700 quarts on any dey or 
a daily average of 300 quarts. 

(b) A supply plant which meets the 
conditions specified in paragraphs 
(a)(1), (2), or (3) of this section. Receipts 
and disposition of filled milk shall be 
excluded in determining whether a plant 
has met these conditions. For the 
purposes of this paragraph, milk 
received at a plant from a cooperative 
association in its capacity as a handler 
under § 1001.9({d) shail be considered as 
having been received at that plant from 
dairy farmers’ farms. 

(1) It is a plant from which in any 
month of August and December at least 
15 percent, and in any month of 
September through November at least 25 
percent, of its total receipts of milk from 
dairy farmers’ farms is shipped as fluid 
milk products, other than as diverted 
milk, to pool distributing plants. 

(2). For any month of August through 
December, it is one of a group of plants 
that meets the conditions specified in 
this paragraph. 

(i) The handler’s written request for 
continuation of pool supply plant status, 
which the plant held under the handler’s 
operation in the preceding month, is 
received by the market administrator on 
or before the 16th day of the month. 

(ii) The group of plants, considered as 
a unit, meets the shipping requirements 
specified in paragraph (b)(1) of this 
section. 

(iii) To qualify as a pool supply plant 
under this paragraph in December of 
any year, the plant, considered 
individually, shall have shipped at least 
5 percent of its total receipts of milk 
from dairy farmers’ farms as fluid milk 
products, other than as diverted milk, to 
pool distributing plants in one of the © 


months of August through December of 
that year. 

(iv) In the event of the failure of a 
group of plants to meet fully the 
requirements of paragraph (b)(2){ii) of 
this section, termination of pool supply 
plant status shall be limited to the least 
number of plants which will result in the 
remaining supply plants meeting the 
requirements of paragraph (b){2)(ii) of 
this section. If such termination becomes 
necessary, the handler shall be 
permitted to designate which plants 
shall continue to have pool plant status 
for the month. 

(v) For the purposes of this paragraph, 
any supply plant operated by a 
cooperative association that is also a 
handler under § 1001.9(d) may be 
considered as one of a group of plants. 
In that event, the group's total receipts 
of milk from dairy farmers" farms shall 
be the total of such receipts by the 
association other than at any cf its 
plants that is not one of the group, and 
the group’s qualifying shipments shall 
consist of the qualifying shipments from 
the plants in the group plus the quantity 
of milk moved by the association in its 
capacity as a handler under § 1001.9(d) 
from farms of its members to pool 
distributing plants. 

(3) For any month of January through 
July, it is a plant from which at least 15 
percent of its total receipts of milk from 
dairy farmers’ farms is shipped as fluid 
milk products, other than as diverted 
milk, to pool distributing plants or it is a 
plant that meets the requirements for 
automatic pool plant status specified in 
this paragraph. The automatic pool plant 
status of a plant shall be revoked for 
any month for which the market 
administrator has received the handler'’s 
written request for revocation on or 
before the 16th day of that month. In 
that event, the plant shall not have 
automatic pool plant status in any 
subsequent month of the current January 
through July period. 

(i) The plant was a pool supply plant 
under this order in each of the preceding 
months of August through December; or 

{ii) The plant was a pool supply plant 
under this order in at least two of the 
preceding months of August through 
December and would have been such a 
plant in all other months in that period 
had it not been a pool plant under the 
New York-New Jersey Federal order. 

(4) No plant shall be a pool supply 
plant in any month in which it is 
operated as: 

(i) A pool distributing plant; or 

(ii). A regulated plant under another 
Federal order if its Class I disposition of 
fluid milk products, except filled milk, in 
the marketing area regulated by that 
order exceeds its shipments of fluid milk 
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products, except filled milk, to pool 
distributing plants under this order. 

(c) Each plant, other than a plant 
operated as a pool distributing plant ora 
pool supply plant, that is located in the 
marketing area and operated by a 
cooperative association shall be a pool 
plant in any month in which its route 
disposition does not exceed 2 percent of 
its total receipts of fluid milk products. 
Receipts and disposition of filled milk 
shall be excluded in determining 
whether a plant has met these 
conditions. 

(d) The term “pool plant” shall not 
apply to the following plants: 

(1) An exempt distributing plant under 
§ 1001.8{e); 

(2) The plant of a producer-handler 
under any Federal order; ; 

(3) A plant designated as a regular 
pool plant under the New York-New 
Jersey Federal order; or 

(4) Any plant for which the market 
administrator determines that a 
specified proportion or quantity of the 
receipts from dairy farmers and of milk 
from other sources handled at a plant is 
not available for Class I use because 
there is in force an unconditional 
contract for the plant to supply fluid 
milk products for Class II or Class II 
use, the plant shall not be a pool plant 
for the month in which the market 
administrator notifies the handler of the 
determination and for any subsequent 
month in which the contract is in force 
for any part of the month. 

5. Section 1001.8 is revised to read as 
follows: 


§ 1001.8 Nonpool piant. 

Nonpool plant means a plant (except 
a pool plant) which receives milk from 
dairy farmers or is a milk or filled milk 
manufacturing, processing or bottling 
plant. The following categories of 
nonpoo! plants are further defined as 
follows: 

(a) Other order plant means a pool 
plant under another Federal order or 
any other plant at which all fluid milk 
products handled become subject to the 
classification and pricing provisions of 
another Federal order. 

(b) Producer-handler plant means a 
plant operated by a producer-handler as 
defined in any order (including this part) 
issued pursuant to the Act. 

(c) Partially regulated distributing 
plant means a nonpoo! plant that is not 
a regulated plant under another Federal 
order, a producer-handler plant, or an 
exempt distributing plant, and from 
which there is route disposition in the . 
marketing area during the month. . 

. (d) Unregulated supply plant means.a 
nonpool plant that is not an other order . 
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plant, a producer-handler plant, or an 
exempt distributing plant from which 

fluid milk products are shipped during 
the month to a pool plant. 

(e) Exempt distributing plant means: 

(1) A plant, other than a pool supply 
plant or a regulated plant under another 
Federal order, that meets all the 
requirements for status as a pool 
distributing plant, except that its route 
disposition (exclusive of filled milk) in 
the marketing area in the month does 
not exceed 700 quarts on any day or a 
daily average of 300 quarts. 

(2) A plant that is operated by a 
governmental agency and from which 
there is route disposition in the 
marketing area. 

6. Section 1001.9 is amended by 
revising paragraph (d) to read as 
follows: 


§ 1001.9 Handler. 


® * * * * 


(d) Any cooperative association with 
respect to the milk that is moved from 
farms in tank trucks operated by, or 
under contract to, the association to 
pool plants or as diverted milk to 
nonpool plants for the account of, and at 
the direction of, the association. The 
-association shall be considered as the 
handler who received the milk from the 
dairy farmers. However, the cooperative 
association shall not be the handler with 
respect to the milk moved from any farm 
if the association and the operator of the 
pool plant to which milk from such farm 
is moved both submit a request in 
writing, on or before the due date for 
filing the monthly reports of receipts and 
utilization, that the operator of the pool 
plant be considered as the handler who 
received the milk from the dairy farmer, 
and the pool plant operator’s request 
states that the pool plant operator is 
purchasing the milk from such farm on 
the basis of the farm bulk tank 
measurement readings and the butterfat 
tests of samples of the milk taken from 
the farm. bulk tank. 

7. Section 1001.10 is revised to read as 
follows: 


§ 1001.10 Producer-handier. 


Producer-handler means any person 
who, during the month, is both a dairy 


farmer and a handler and who meets all . 


of the following conditions: 

(a) Provides as the person’s own 
enterprise and at the person’s own risk 
the maintenance, care, and management 
of the dairy herd and other resources 
and facilities that are used to produce 
milk, to process and package such milk 
at the producer-handler’s own plant, and 
to distribute it as route disposition.. 


(b) The person’s own route disposition 
constitutes the majority of the route 
disposition from the plant. 

(c) The quantity of route disposition in 
the marketing area from the person's 
plant is greater than in any other 
Federal marketing area. 

(d) The producer-handler receives no 
fluid milk products except from such 
handler’s own production and from pool 
handlers, either by transfer or diversion 
pursuant to § 1001.15. If the producer- 
handler's receipts from own production 
and the total route disposition from the 
producer-handler’s plant each exceed ~ 
4,300 pounds per day for the month, the 
producer-handler's receipts from pool — 
plants are not in excess of 2 percent of 
receipts from own production. For the 
purposes of this paragraph, the 
producer-handler’s receipts of fluid milk 
products shall include receipts from 
plants of other persons at all retail and 
wholesale outlets that are located in a 
Federal marketing area and operated by 
the producer-handler, an affiliate, or any 
person who controls or is controlled by 
the producer-handler. 

8. Section 1001.12 is amended by 
revising paragraphs (e) and (f} to read as 
follows: 


$1001.12 Producer. 


* * * ® * 


{e) A dairy farmer who is a ; 
governmental agency that is operating 
an exempt distributing plant under 
§ 1001.8(e)(2); 

(f} A dairy farmer with respect to 
salvage product assigned under 
§ 1001.44(a)(7)(ii); 

* ® * ® * 

9. Section 1001.14 is revised to read as 

follows: 


§ 1001.14 Other source milk. 


“Other source milk” means all skim 
milk and butterfat contained in or 
represented by: 

(a) Receipts of fluid milk products and 
bulk products specified in § 1001.40(b)(1) 
from any source other than producers, 
handlers described in § 1001.9(d), or 
pool plants; ; 

(b) Receipts in packaged form from 
other plants of products specified in 
$ 1001.40(b)(1); 

(c) Products (other than fluid milk 
products, products specified in 
§ 1001.40(b)(1), and products produced 
at the plant during the same month) 
from any source which are reprocessed, 
converted into, or combined with 
another product in the plant during the 
month; and 

(d) Receipts of any milk product (other 
than a fluid milk product or a product 
specified in § 1001.40(b)(1)) for which 
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the handler fails to establish a 
disposition. 

10. Section 1001.15 is amended by 
revising the first sentence of the 
introductory text of paragraph (a) and 
the first sentence of the introductory 
text of paragraph (b) to read as follows: 


$1001.15 Diverted milk. 


* * * * * 


(a) Milk that a handler in its capacity 
as the operator of a pool plant reports as 
having been moved from a dairy 
farmer's farm to the pool plant, but 
which the handler caused to be moved 
from the farm to another plant, if the 
handler specifically reports such 
movement to the other plant as a 
movement of diverted milk, and the 
conditions of patagraph (a) (1) or (2) of 
this section have been met. * * * 

(b) Milk that a cooperative 
association in its capacity as a handler 
under § 1001.9(d) caused to be moved 
from a dairy farmer's farm to a nonpool 
plant if the association specifically 
reports the movement to such plant as a 
movement of diverted milk, and the 
conditions of paragraph (b) (1) or (2) of 
this section have been met.* * * 


11..In § 1001.16, paragraphs (a) and (b) 
are revised to read as follows: 


§ 1001.16 Exempt milk. 


* * * * a 


(a) Fluid milk products received at a 
pool plant in bulk from a nonpool plant 
to be processed and packaged, for which 
an equivalent quantity of packaged fluid 
milk products is returned to the operator 
of the nonpool plant during the same 
month, if the receipt of bulk fluid milk 
products and return of packaged fluid 
milk products occur during an interval in 
which the facilities of the nonpool plant 
at which the fluid milk products are 
usually processed and packaged are 
temporarily unusable because of fire, 
flood, storm, or similar extraordinary 
circumstances completely beyond the 
nonpool plant operator's control; 

(b) Packaged fluid milk products 
received at a pool plant from a nonpool 
plant in return for an equivalent 
quantity of bulk fluid milk products 
moved from a pool plant for processing 
and packaging during the same month, if 
the movement of bulk fluid milk 
products and receipt of packaged fluid 
milk products occur during an interval in 
which the facilities of the pool plant at 
which the fluid milk products are 
usually processed and packaged are 
temporarily unusable because of fire, 
flood, storm, or similar extraordinary 
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circumstances completely beyond the 
pool plant operator's control; 

12. Section 1001.17 is revised to read 
as follows: 


§ 1001.17 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids, including any such products 
that are flavored, cultured, modified 
with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 

(b) The term fluid milk product shall 
not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk (plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

13. Section 1001.18 is revised to read 


as follows: 


§ 1001.18 Fiuid cream product. 

Fiuid cream product means cream 
{other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat, with or without the 
addition or other ingredients. 

14. A new § 1001.21 is added to read 


as follows: 


§ 1001.21 Product prices. 

The prices specified in this section as 
computed and published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class II formula 
price pursuant to § 1001.51(b), and the 
term “work-day" as used herein shal! 
mean each Monday through Friday that 
is not a national holiday. 

{a) Butter price means the simple 
average of the prices per pound of 
approved (92-score) butter on the 
Chicago Mercantile Exchange for the 
work-days during the first 15 days of the 
month, using the price reported each 
week as the price for the day of the 


report, and for each succeeding work- 
day until the next price is reported. 

(b) Cheddar cheese price means the 
simple average for the work-days during 
the first 15 days of the month, of the 
prices per pound of cheddar cheese in 
40-pound blocks on the National Cheese 
Exchange (Green Bay, WI). The price 
reported for each week shall be used as 
the price for the day on which reported, 
and for each succeeding work-day until 
the next price is reported. 

(c) Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c)(1) of 
this section. Such average shall be the 
daily price for the day on which the 
prices were reported and for each 
preceding work-day until the day such 
prices were previously reported; and 

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 
thereof. 

“(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price (using the midpoint of any price 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the day such price was 
previously reported. 

15. Section 1001.30 is revised to read 
as follows: 


§ 1001.30 Reports of receipts and 
utilization. 


On or before the 8th day after the end 
of each month, or not later than the 10th 
day if the report is delivered in person to 
the office of the market administrator, 
each handler shall report for such month 
to the market administrator, in the detail 
and on the forms prescribed by the 
market administrator, as follows: 


(a) Each handler, with respect to each 
of the handler’s poo! plants, shall report 
the quantities of skim milk and butterfat 
contained in or represented by: 

(1) Receipts of producer milk 
{including the specific quantities of 
diverted milk and receipts from the 
handier’s own production); 


(2) Receipts of milk from cooperative 
associations in their capacity as 
handlers under § 1001.9(d); 

(3) Receipts of fluid milk products and 
bulk fluid cream products from other 
pool plants; : 

(4) Receipts of other source milk; 

(5) Inventories at the beginning and 
end of the month of fluid milk products 
and products specified in § 1001.40(b)(1); 

(6) The utilization or disposition of all 
milk, filled milk, and milk products 
required to be reported pursuant to this 
paragraph. 

(b) Each handler operating a partially 
regulated distributing plant shall report 
with respect to such plant in the same 
manner as prescribed for reports 
required by paragraph (a) of this section. 
Receipts of milk that would have been 
producer milk if the plant had been fully 
regulated shall be reported in lieu of 
producer milk. Such report shall show 
also the quantity of any reconstituted 
skim milk in route disposition in the 
marketing area. 

(c) Each handler described in 
§ 1001.9(d) shall report: 

(1) The quantities of all skim milk and 
butterfat contained in receipts of milk 
from producers; and 

(2) The utilization or disposition of all 
such receipts. 

(d) Each handler shall report bulk milk 
received at a handler’s pool plant from a 
cooperative association in its capacity 
as the operator of a pool plant or as a 
handler under § 1001.9(d), if such milk 
was rejected by the handler subsequent 
to such handler’s receipt of the milk on 
the basis that it was not of marketable 
quality at the time the milk was 
delivered to the handler’s plant, and 
such milk was removed from the plant in 
bulk form by the cooperative association 
and was replaced with other milk from 
the association. Except for purposes of 
this paragraph and § 1001.31(b), such 
milk that was so removed from the 
handler’s plant shall be treated for all 
other purposes of the order as though it 
had not been delivered to and received 
at the handler's plant. 

(e) Each handler not specified in 
paragraphs (a) through (c) of this section 
shall report with respect to the handler’s 
receipts and utilization of milk, filled 
milk, and milk products in such manner 
as the market administrator may 
prescribe. 

16. Section 1001.31 is revised to read 
as follows: 


§ 1001.31 Other reports of receipts and 
utilization, 


(a) Each handler who dumps fluid 
milk products at a pool plant shall: 
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(1) Give the market administrator, at 
the request and in accordance with 
instructions of the market administrator, 
advance notice of the handler’s 
intention to dump such products and the 
quantities involved; and 

(2) Submit to the market administrator 
at the time and in the manner prescribed 
by the market administrator such 
detailed reports of dumpage as the 
market administrator requests. 

(b) Each handler who intends to have 
a receipt of unmarketable milk replaced 
with other milk in the manner described 
under § 1001.30(d) shall give the market 
administrator, at the request and in 
accordance with instructions of the 
market administrator, advance notice of 
the handler’s intention to have such milk 
replaced. 

(c) In addition to the reports required 
pursuant to paragraphs (a) and (b) of 
this section and $§ 1001.30 and 1001.32, 
each handler shall report such other 
information as the market administrator 
deems necessary to verify or establish 
such handler's obligation under the 
order. 

17. Section 1001.40 is revised to read 
as follows: 


§ 1001.40 Ciasses of utilization. 

Except as provided in § 1001.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
§ 1001.30 shall be classified as foliows: 

(a) Class I milk. Class 1 milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraph (b) and (c) of this 
section; 

(2) In packaged inventory of fluid milk 
products at the end of the month; and 

(3) Not specifically accounted for as 
Class II or Class II milk. 

(b) Class I milk. Class i milk shall be 
ali skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, and any product 
containing artificial fat, fat substitutes, 


or 6 percent or more nonmilk fat [or oil), 
that resembles a fluid cream product or 
eggnog, except as otherwise provided in 
paragraph [c) of this section: 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragra }(1) of this section; 

(3) in bu fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 


establishment (other than a milk or 
illed milk plant) at which food products 


(other than milk products and filled 


milk) are processed and from which 
there is no disposition of fluid milk 


products or fluid cream products other 


than those received in consumer-type 


packages; and 


(4) Used to produce: 

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, and 
their by-products (whey); 

(ii) Milkshake and ice milk mixes {or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(iii) Any concentrated milk product in 
bulk fluid form other than that specified 
in paragraph (c)(1){iv) of this section; 

(iv) Plastic cream, frozen cream, 
anhydrous milkfat, aerated cream, sour 
cream and sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

(v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other semi-solid product resembling 
a Class II product and containing less 
than 10 percent butterfat; 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed 
containers; and 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to the 
public. 

(c) Class II milk. Class Ill milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 
(whey); 

(ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 
Class Iii product; 

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (b)(1) of this section in bulk 
form; 

(3) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are disposed of by a handler 
for animal feed; 


(4) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are dumped by a handler if 
the market administrator is notified of 
such dumping in advance and is given 
the opportunity to verify such 
disposition; 

(5) In fluid milk products or in any 
product specified in paragraph (b){1) of 
this section that is destroyed or lost 


under extraordinary circumstances; 
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(6) In skim milk in any modified fluid 
milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
~ definition pursuant to § 1001.17; 
an 

(7) In shrinkage assigned pursuant to 
§ 1001.41(a) to the receipts specified in 
§ 1001.41(a)(2) and in shrinkage 
specified in § 1001.41 (b) and {c). 

18. Section 1001.41 is revised to read 
as follows: 


§ 1001.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1001.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b)(1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraphs (b)(1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in excess 
of: 


(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1001.9(d)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
§ 1001.9(d) and in milk diverted to such 
plant from another poo! plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 

bulk tank samples, the applicable 
percentage under this paragraph shall be 
2 percent: 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 


plant operator to another plant, except 
that if the operator of the plant to which 


the milk is delivered purchases such 


milk on the basis of weights determined 
from its measurement at the farm and 


butterfat tests determined from farm 
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and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other poo) plants: 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class Il or Class Ill 
classification is requested by the 
operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts 
from farmers for other markets 
and in bulk fluid milk products received 


from unregulated supply plants, 
excluding the quantity for which Class I 
or Class Il classification is requested by 
the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are appliedin 
paragraphs (b) (1), (2), (4), (5), and (6) of 
this section; an 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1001.9(d), but:not in excess 
of 0.5 percent of the skim milk and 
butterfat, respectively, in such milk. If 
the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero. 

19. Section 1001.42 is revised to read 
as follows: 


§ 1001.42 Classification of transfers and 
diversions. 


(a) Transfers and diversions to pool 
plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers or 
diversions shall be subject to the 
following conditions: 

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1001.44({a)(12) and the 
corresponding step of § 1001.44(b). 


(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
§ 1001.44{a)(7) or the corresponding step 
of § 1001.44(b), the skim milk or 
butterfat so transferred or diverted sha)! 
be classified so as to allocate the least 
possible Class { utilization to such other 
source milk; and 

(3) If the transferor-handiler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1001.44(a) (11) or (12) or 
the corresponding steps of $ 1001.44 
the skim milk or butterfat so eranetetted 
or diverted, up to the total of the skim 
milk and butterfat, respectively, in’ such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater © 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or divertee-plant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess. of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b) 0), (2), or (3) 
of this section: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or — 
diversions in bulk form shall be 
classified as Class II or Class II milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
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provided for under this part, skim milk 
or butterfat allocated to a class 


consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes _— be 
classified as Class II milk; and 

(8) ¥f the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
produet under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1001.40. sake 3) Sl 

(c) Transfers and diversions to 
producer-handlers and to exempt 
distributing plants. Skim milk or 
butterfat in the following forms that is 
transferred or diverted from a pool plant 
to a producer-handler under this or any 
other Federal order or to an exempt 
distributing plant shall be classified: 

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant, a 
producer-handler plant, or an exempt 
distributing plant shall be classified: 

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply: 

(i) Hf the conditions described in _ 
paragraphs (d)(2)(i) (A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant's utilization to its receipts as set 
forth in paragraphs (d)(2) (ii) through 
(viii) of this section: 

(A) The transferor-handler or diveitar- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1001.30 for the month 
_ which such transaction occurred; 
an 

(B) The nonpool plant operator 
maintains books and records showing © 
the utilization of all skim milkand — 


 butterfat received at such plant which 
‘ are made available for verification 
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purposes if requested by the markét 
administrator; 

(ii) Route disposition in the marketing 
aréa-of each Federal milk order from the 
nonpool plant and transfers of packaged 
flnid milk products from such nonpool 
plant to plants fully regulated 
thereunder shal} be assigned to the 
ertent possible in the following 
Sequence; 

{A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from poo! plants; 

(B} Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpoo! plant 
from other order plants; 

{C) Pro rata to receipts of bulk fluid 
milk products at such nonpool plant 
from pool plants; and 

(D). Pro rata to any remaining é 
unassigned receipts of bulk fluid milk 
products at such nonpoo! plant from 
other order plants; 

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants; 

(iv) Transfers of bulk fluid milk 
products from the nonpoo! plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence: 

(A) Pro rata to receipts of fluid milk 
products at such nonpoo! plant from 
pool plants; and 

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products:at such nonpool plant from 
other order plants; 

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence: 

(A) To such nonpoo!l plant's receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of milk for such nonpool 
plant; and 

(B) To such nonpool plant's receipts of 
milk from plants not fully regulated 
under any Federal milk order which the 
market administrator determines 
constitute regular sources of milk for 
such nonpool plant; 

(vi) Any remaining unassigned 
receipts. of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 


possible first to any remaining Class I 
utilization, then to Class [ll utilization, 
and then to Class II utilization at such 
nonpool pliant; 

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pooi 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class Ill utilization, then to 
any remaining Class i utilization, and 
then to Class I utilization at such 
nenpool plant: and 

(viii) In determining the nonpool 
plant's utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpoo! plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second piant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph 
(d)(2) of this section. 

20. Section 1001.43 is revised to read 
as follows: © 


§ 1001.43. General classification rules. 

In determining the classification of 
producer milk pursuant to § 1001.44, the 
following rules shall apply: 

(a) Each month the market 
administrator shall correct for 
mathematical and other obvious errors 
all reports filed pursuant to § 1001.30 
and shall compute separately for each 
poo) plant and for each cooperative 
association with respect to milk for 
which it is the handier pursuant to 
§ 1001.9(d) the pounds of skim milk and 
butterfat, respectively, in each class in 
accordance with §§ 1001.40, 1001.41, and 
1001.42; 

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids; 

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1001.9{d) shall 
be determined separately from the 
operations of any pool plant operated by 
such cooperative; and 

(d) If receipts ‘from more than one pool 
plant are to be assigned, the receipts 
shall be assigned in sequence according 
to the zone locations of the plants, 
beginning with the plant in the lowest- 
numbered zone for assignments to Class 
I milk and beginning with the plant in ~ 
the highest numbered zone for _ 


: assignments to Class III milk; and 
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(e} Receipts of other source milk from 


more than one plant shall be assigned in 


sequence according to the zone 
locations of the plants, beginning with 
the plant in the lowest-numbered zone 
for assignments to Ciass I milk and 
beginning with the plant in the highest- 
numbered zone for assignments to Class 
Ml milk. ? 

21. Section 1001.44 is revised to read 
as follows; 


§ 1001.44 Classification of producer milk. 


For each month the market 
administrator shall determine the 
classification of producer milk of each 
handler described in § 1001.9{a) for each 
of the handler’s pool plants separately 
and of each handler described in 
§ 1001.9{d) by allocating the handler’s . 
receipts of skim milk and butterfat to the 
handler’s utilization pursuant to 
paragraphs (a) through (c) of this 
section. 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class Ill the pounds of skim 
milk in shrinkage specified in 
§ 1001.41(b); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in: 

(i) Receipts of packaged fluid milk 


_ products from an unregulated supply 


plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and 

{ii) Receipts of exempt milk; 

(iii) Packaged fluid milk products in 
inventory at the beginning of the month. 
This paragraph shall apply only if the 
poo! plant was subject to the provisions 
of this paragraph or comparable 
provisions of another Federal milk order 
in the immediately preceding month; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products 
received in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section, as follows: 

{i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1001.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
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the pounds of skim milk remaining in 
Class I; 

{5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1001.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class Il. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(5) or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
§ 1001.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
I; 

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in each of the following: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1001.40(b)(1) that was not 
subtracted pursuant to paragraphs 
(a)(4), (5), and (6) of this section; 

(ii) Receipts from dairy farmers of 
fluid milk products which are rejected 
and segregated in the handler’s normal 
operation for receiving milk, and which 
receipts are accepted and disposed of 
by the handler as salvage product rather 
than as milk; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order and from an exempt distributing 
plant; 

(v) Receipts of reconstituted skim milk 
in filled milk from an unregulated supply 
plant that were not subtracted pursuant 
to paragraph (a)(2)(i) of this section; 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; 

(vii) Receipts of fluid milk products 
(other than exempt milk) from a local or 
State government which has elected 
nonproducer status for the month 
pursuant to § 1001.16(c); and 


(viii) Receipts of fluid milk products 
from dairy farmers for other markets; 

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class III, in 
sequence begi with Class III: 

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i) and (7)(v) of this section for 
which the handler requests a 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class Il 
combined; 

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i), (7){v), and (8)(i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to 
paragraphs (a)(8)(ii)(A) through (C) of 
this section. Should the pounds of skim 
milk to be subtracted from Class II and 
Class Ill combined exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class II combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount: 

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step (exclusive of transfers 
between pool plants of the same 
handler) at all pool plants of the 
handler; 

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and 

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and 

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
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bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph 
(a}(7){(vi) of this section, if Class II or 
Class III classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
Il and Class III combined; 

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1001.40(b)(1), in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(2)(iii), (a)(5) and (7)(i) of 
this section; 

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph 
(a)(1) of this section; 

(11) Subject to the provisions of 
paragraphs (a)(11)(i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, prorata to the total pounds of 
skim milk remaining in Class I and in 
Class II and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i), (7){(v) and (8)(i) and (ii) of this 
section and that were not offset by 
transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received: 

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class Ill 
combined pursuant to paragraph (a)(11) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class II] combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim miik remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and 
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(ii) Should the pounds of skim milk to 
he subtracted from Class I pursuant to 
paragraph (a)(11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in - 
Class I shail be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class If and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds . 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available; 

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
‘skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(7)(vi) and (8)(iii) of this 
section: 

(i) Subject to the provisions of 
paragraphs (a)(12)(ii), (iii) and (iv) of this 
section, such subtraction shall be pro 
rata to the pounds of skim milk in Class 
I and in Class II and Class HI combined, 
with the quantity prorated to Class II 
and Class III combined being subtracted 
first from Class III and then from Class 
II with respect to whichever of the 
following quantities represents the 
lower proportion of Class I milk: 

(A) The estimated utilization of skim 
milk of all handlers in each class, as 
announced for the month pursuant to 
§ 1001.45(a); or 

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler); 

(ii) Should the proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received; 

(iii) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(12)(i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class II combined 


that exceeds the pounds of skim milk - 
remaining in such classes, the pounds of 
skim milk in Class II and Class Il 
combined shall be increased (increasing 
as necessary Class III and then Class II 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and 

(iv) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(12)(i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available; 

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from other pool plants according to the 
classification of such products pursuant 
to § 1001.42(a); and 

(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk 
and in receipts from handlers under 
§1001.9(d), subtract such excess from 
the pounds of skim milk remaining in 
each class in series beginning with Class 
Il. Any amount so subtracted shall be 
known as “overage”; 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and 

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a)(14) of this 
section and the corresponding step of 
paragraph (b) of this section. 

22. Section 1001.45 is revised to read 
as follows: 
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§ 1001.45 Market administrator’s reports 
and announcements concerning 
classification. 


The market administrator shall make 
the following reports and 
announcements concerning 
classification: 

(a) Whenever required for the purpose 
of allocating receipts from a regulated 
plant or handler under another Federal 
order pursuant to § 1001.44(a)(12) and 
the corresponding step of § 1001.44{b), 
estimate and publicly announce the 
utilization (to the nearest whole 
percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data 
and shall be final for such purpose. 

(b) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from an other order plant, the 
class to which such receipts are 
allocated pursuant to § 1001.44 on the 
basis of such report, and, thereafter, any 
change in such allocation required to 
correct errors disclosed in the 
verification of such report. 

(c) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report by the 
receiving handler, and, as necessary, 
any changes in such allocation arising 
from the verification of such report. 


§§ 1001.46-1001.48 [Removed] 


23. Sections 1001.46, 1001.47 and 
1001.48 are removed and reserved. 

24. Section 1001.50 is revised to read 
as follows: 


§ 1001.50 Class prices. 

Subject to the provisions of § 1001.52, 
the class prices per hundredweight of 
milk for the month shall be as follows: 

(a) Class I price. The Class I price in 
Zone 21 shall be the basic formula price 
for the second preceding month plus 
$2.52. The differential value for Zone 1 
shall be $3.24. 

(b) Class Il price. The Class II price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class Il price shall be the basic Class Il 
formula price computed pursuant to 
§ 1001.51(b) for the month plus the 
amount that the value computed 


EST COPY AVAILABLE 





pursuant to paragraph {b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (b){1) and 1 (b}2) 
of this section, was less than the 

formula price for the second soni 
month. 

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to § 1001.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (b)f{1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
§ 1001.51(b). 

(c) Class Il price. Subject to the 
adjustment set forth below for the 
applicable month, the Class III price 
—— the basic formula price for the 
month. 


Oi stcihitsatichiiidiotatasschiemuineathdeetaeeicabactaseaaeaetuel 
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25. Section 1001.51 is revised to read 
as follows: 


§ 1001.51 Basic formula prices. 

(a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
$ 1001.76{b) shall be used. 

(b) The “basic Class If formula price” 
for the month shall be the basic formula 
price for the second preceding month 
plus or minus the amount computed 
pursuant to paragraphs (b)(1)} through (4) 
of this section. 

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shal] be computed, using 
price data determined pursuant to 
§ 1001.21 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 


1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the foll ae 

(A) Multiply the cheddar price 
by the yield factor used under the Price 

Support am for cheddar cheese; 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2} Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month. 

(3) Compute weighting factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2} 
of this section by de the 
relative proportion that the data 
included in each of the following 
paragraphs is of the total of the data 
represented in paragraphs (b)(3)(i) and 
(ii) of this section: 

(i) Combine the total production of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and 

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
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determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4} Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 

26. Section 1001.52 is amended by - 
revising paragraph (a)(4){ii) and adding. 
a new paragraph (d) to read as follows: 


§ 1001.52 Plant location adjustments. 
. * 


e * - 
a) *** 
4) ¢* © 


(ii) The Massachusetts counties of 
Hampden (only the townships of 
Brimfield, Holland, Monson, Palmer and 
Wales), Hampshire (only the township 
of Ware} and Worcester (only the 
townships of Brookfield, East 
Brookfield, Hardwick, New Braintree, 
North Brookfield, Oakham, Spencer, 
Sturbridge, Warren and West 
Brookfield). 


* * * * * 


(d) The zone location of each plant in 
the State of Massachusetts (except 
Berkshire County) that is outside the 
areas specified in paragraph (a) of this 
section shall be based upon its highway 
mileage distance to Boston, 
Massachusetts. The distance for each 
plant shall be the mileage between 
Boston, Massachusetts, and the named 
point nearest to the plant, measured to. 
the greatest extent possible over roads 
designated as principal roads, on the 
road maps specified in paragraph (e) of 
this section. 


27. Section 1001.53 is amended by 
revising the introductory text, removing 
and reserving paragraph (e), and 


revising paragraphs (f), (g), and (h)(1) to 
read as follows: 


§ 1001.53 Determination of applicable 
zone locations for pricing purposes. 

In computing the value of fluid milk 
products at claas prices under 
§§ 1001.60 and 1001.61, the handlers’ 
producer-settlement fund debits and 
credits under § 1001.71, the minimum ~ 
amounts payable to producers under 
§ 1001.73, and the minimum amounts 
payable to cooperative associations 
under § 1001.74, the location 
adjustments specified in § 1001.52 for 
the zone location of the plant for which 
the computation is being made shall be 
used except that for the following items 
the adjustments for the zone locations 
specified shall be used: 


(e) [Reserved] 
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(f) For receipts from unregulated 
supply plants assigned to Class I milk, 
the zone location of the plant from 
which the product was received; 

(g) For any excess of begi 

‘inventory assigned to Class I milk under 
§ 1001.44(a)(2)(iii), (a)(5), (a){7)(i), or 
(a)(9) over the quantities of producer 
milk and of milk from cooperative 
associations in their capacity as 
handlers under § 1001.9(d) assigned to 
Class II and Class II milkinthe - 
preceding month, the zone location of 
the pool plants from which an 
equivalent quantity of receipts of fluid 
milk products were assigned to Class II 
or Class III milk in the preceding month | 
in sequence beginning with the plant in 
—— zone; and 

(1) After the allocation step of 
§ 1001.44(a)(12) for the transferee-plant, 
multiply the remaining pounds of Class I 
skim milk by 110 percent and the 
remaining pounds of Class I butterfat by 
150 percent; 


* * * * * 


28. Section 1001.54 is revised to read 
as follows: 


§ 1001.54 Announcement of class prices. 

The market administrator shall 
announce publicly on or before the fifth 
day of each month the Class I price for 
the following month and the Class III 
price for the preceding month, and on or 
before the 15th day of each month the 
Class II price for the following month 
computed pursuant to § 1001.50(b). 

29. Section 1001.60 is revised to read 
as follows: 


§ 1001.60 Handier’s value of milk for 
computing basic blended price. 

For the purpose of computing the 
basic blended price, the market 
administrator shall determine for each 
month the value of milk of each handler 
with respect to each of the handler’s 
pool plants, and of each handler 


described in § 1001.9(d) with respect to * 


milk that was not received at a pool 
plant, as directed in this section. The 
prices used shall be those for the 
applicable zone locations as determined 
under § 1001.53. 

(a) Multiply the pounds of producer 
milk and milk received from a handler 
described in § 1001.9(d) that were 
classified in each class as determined 
pursuant to § 1001.44 by the applicable 
class prices and add the resulting 
amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage 
subtracted from each class pursuant to 
§ 1001.44(a)(14) and the corresponding 
step of § 1001.44(b) by the respective 
class prices, as adjusted by the butterfat 


differential specified in § 1001.74, that 
are applicable at the location of the pool 
plant; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location. of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1001.44(a)(9) 
and the corresponding step of 
§ 1001.44(b). 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1001.44(a)(7) (i) through 
(iv), (vii), and (viii) and the 
corresponding step of § 1001.44(b), 
excluding receipts of bulk fluid cream 
products from an other order plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1001.44(a)(7) (v) and (vi) 
and the corresponding step of 
$ 1001.44(b); 

(f}) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to 
§ 1001.44(a)(11) and the corresponding 
step of § 1001.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; 

(g) For the first month that this 
paragraph is effective: 

(1) Subtract the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class II price, 
both for the preceding month, by the 
hundredweight of skim milk and 
butterfat in any bulk fluid milk products 
or products specified in § 1001.40(b) that 
was included in the handler’s inventory 
at the end of the preceding month and 
classified and priced as Class I milk; 


and 
(2) Add the amount obtained from 
multiplying the difference between the 
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Class I price applicable at the location 
of the pool plant and the Class II price, 
both for the preceding month, by the 
hundredweight of skim milk and 
butterfat in packaged fluid milk products 
that were included in the handler’s 
inventory at the end of the preceding 
month and classified and priced as 
Class II milk. 

30. Section 1001.62 is redesignated as 
§ 1001.63, and revised; § 1001.61 is 
redesignated as § 1001.62 and revised; 
and a new § 1001.61 is added, to read as 
follows: 


§ 1001.61 Partially reguiated distributing 
plant operator’s value of milk for 
computing basic biended price. 

For the purpose of computing the 
basic blended price, the market 
administrator shall determine for each 
month the value of milk distributed as 
route disposition in the marketing area 
by the operator of a partially regulated 
distributing plant, as follows: 

(a) Subtract from the quantity of route 
disposition distributed in the marketing 
area by the partially regulated 
distributing plant operator the quantity 
of fluid milk products (except those 
described in paragraph (b) of this 
section) received at the plant during the 
month that is classified and priced as 
Class I milk or the equivaient thereof 
under any marketwide pool Federal 
order and that is not used to offset route 
disposition in any other marketing area, 
and multiply the result by the applicable 
Class I price; 

(b) Multiply by the difference between 
the applicable Class I price and the 
Class III price for the month the quantity 
of filled milk distributed as route 
disposition in the marketing area from 
the partially regulated distributing plaut 
which is not proved to have been made 
from other fresh fluid milk products; and 

(c) Add the values determined 
pursuant to paragraphs (a) and (b) of 
this section. 


§ 1001.62 Computation of basic blended 
price. 


The market administrator shall 
compute the basic blended price per 
hundredweight applicable to milk 
received at plants located in zone 21 and 
containing 3.5 percent butterfat as 
follows: 

(a) Combine into one total the values 
computed pursuant to §§ 1001.60 and 
1001.61 for all handlers from whom the 
market administrator has received at the 
market administrator's office prior to the 
llth day after the end of the month the 
reports for the month prescribed in 
§ 1001.30 and the payments for the 
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(b) Deduct the amount of the plus 
adjustments, and add the amount of the 
minus adjustments, that are applicable 
under $$ 1001.52 and 1001.53; 

(c) Subtract for each of the months of 
March, April, May, and June an amount 
computed by multiplying the total 
hundredweight of producer milk 
included in these computations by 20 
cents in March, 30 cents in April, and 40 
cents in May and June; 

(d) Add for the months of August, 
September, and October an amount 
representing 25 percent, 30 percent, and 
30 percent, respectively, of the aggregate 
amount subtracted under paragraph (c) 
of this section for the prior period of 
March-June, and for November add the 
remainder of the amount subtracted 
under such paragraph (c) and the 
interest earned on the aggregate fund; 

(e) Add an amount equal to not less 
than one-half of the unobligated balance 
of the producer-settlement fund at the 
close of business on the 10th day after 
the end of the month; 

(f} Divide the resulting amount by the 
sum of the following for all handlers 
included in these computations: 

(1) The total hundredweight of 
producer milk; 

(2) The total hundredweight for which 
a value is computed pursuant to 
§ 1001.60(f); and 

(3) The total hundredweight for which 
a value is computed pursuant to 
§ 1001.61(a); and 

(g) Subtract not less than 4 cents nor 
more than 5 cents for the purpose of 
retaining a cash balance in the 
producer-settlement fund. The result 
a the basic blended price for the 
mon 


§ 1001.63 Announcement of blended 
prices and butterfat differential. 

The market administrator shall 
announce publicly on or before: 

(a) The fifth day after the end of each 
month the butterfat differential for such 
month; and 

(b) The 13th day after the end of each 
month the zone blended prices resulting 
from the adjustment of the basic 
blended price for such month, as 
computed under § 1001.62, by the 
location adjustments set forth in 
§ 1001.52. 


$1001.70 [Amended] 

31. Section 1001.70 is amended by 
changing all references to “§ 1001.61” to 
“§ 1001.62.” 

32. Section 1001.71 is amended by 
revising paragraphs (a) (1), (2), (3), and 
(4) to read as follows: 


§ 1001.71 Handlers’ producer-settiement 
fund debits and credits. 


* * * * ~ 
eee 
a 


(1) Multiply the quantities of producer 
milk, the quantities of fluid milk 
products received at the pool plant from 
cooperative associations in their 
capacity as handlers under § 1001.9{d), 
the quantities of other source fluid milk 
receipts at pool plants that were 
allocated to Class I pursuant to 
§ 1001.44; and the quantities of route 
disposition in the marketing area by 
partially regulated distributing plants for 
which a value was determined pursuant 
to § 1001.61({a) by the basic blended 
price computed under § 1001.62 adjusted 
by any location adjustments applicable 
under §§ 1001.52 and 1001.53. 

(2) For any cooperative association in 
its capacity as a handler under 
§ 1001.9{d), multiply the quantities of 
milk moved to each pool plant by the 
basic blended price computed under 
§ 1001.62 adjusted by any location 
adjustments applicable under § § 1001.52 
and 1001.53; and to the result add the 
value determined under § 1001.60. 

(3) If the value of fluid milk products, 
as determined under § 1001.60 for any 
pool plant, under § 1001.61 for any 
partially regulated distributing plant, or 
under paragraph (a)(2) of this section for 
any cooperative association in its 
capacity as a handler under § 1001.9{d), 
is greater than the credit as determined 
under paragraph (a)(1) of this section, 
the difference shall be the producer- 
settlement fund debit for the plant or the 
cooperative association in its capacity 
as a handler under § 1001.9(d). 

(4) If the value of fluid milk products, 
as determined under §§ 1001.60 or 
1001.61 for any plant, or as determined 
under paragraph (a)(2) of this section for 
any cooperative association in its 
capacity as a handler under § 1001.9(d), 
is less than the credit as determined 
under paragraph (a)(1) of this section, 
the difference shall be the producer- 
settlement fund credit for the plant or 
the cooperative association in its 
capacity as a handler under § 1001.9(d). 


* 2 


§ 1001.73 [Amended] 

33. In Section 1001.73, paragraph (a) is 
amended by changing the words “Class 
II” to “Class II", and paragraph (b) is 
amended by changing the reference to 
“§ 1001.61" to “§ 1001.62.” 


§ 1001.74 [Amended] 

34. In Section 1001.74, paragraph (d)(1) 
is amended by ch the words 
“Class II” to “Class III”, paragraph (d)(2) 
is amended by changing the reference to 
“$§ 1001.44 and 1001.47” to “§ 1001.44”, 


and paragraph (d)(3) is amended by 
changing the reference to “§ 1001.61” to 
“§ 1001.62.” 

35. Section 1001.78 is revised to read 
as follows: 


§ 1001.78 Charges on overdue accounts. 


Any producer-settlement fund account 
balance due from or to a handler under 
§ 1001.72, § 1001.77, or § 1001.78, for 
which remittance has not been received 
in or paid from the market 
administrator's office by the close of 
business on the 20th day of any month, 
shall be increased one percent effective 
the following day. 

36. Section 1001.85 is amended by 
revising paragraph (c) to read as 
follows: 


§ 1001.85 Assessment for order 
administration. 


* * ® * ® 


(c) The quantity distributed as route 
disposition in the marketing area from a 
partially regulated distributing plant for 
which a value is determined under 
§ 1001.61. 


PART 1002—MILK IN THE NEW YORK- 
NEW JERSEY MARKETING AREA 


37. Section 1002.6 is revised to read as 
follows: 


§$ 1002.6 Producer. 


Producer means any dairy farmer who 
produces milk approved by a duly 
constituted regulatory agency for fluid 
consumption and who delivers pool milk 
as specified in § 1002.14 to a pool plant, 
a poo! unit, a plant specified in § 1002.28 
(f)(2) which is a partial pool plant, or a 
partial pool unit whose pool designation 
was canceled for failure to meet the 
requirements specified in § 1002.26(a), 
except that it shall not include any such 
dairy farmer delivering to such partial 
pool plant or partial pool unit unless at 
least 50 percent of such dairy farmer's 
milk delivered to such plant or unit is 
pool milk pursuant to § 1002.14. Each 
dairy farmer delivering milk to a partial 
pool plant or a partial pool unit shall be 
considered to have delivered pool milk 
for such dairy farmer's proportionate — 
share of total milk delivered by dairy _ 
farmers to such plant or unit. 

38. Section 1002.14 is amended by 
revising paragraph (a) and adding 
paragraph (b) to read as follows: 


§ 1002.14 Pool milk. 


* * * * ® 


(a) Milk first received at a pool plant 
which otherwise would be considered 
producer milk under an other order if alt 
of such milk is assigned to Class II or 
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Class II pursuant to § 1002.45(a)(9) and 
the corresponding step of § 1002.45(b). 
(b) Milk not approved by a duly 
constituted regulatory agency for fluid 
consumption. 
39. Section 1002.15 is revised to read 
as follows: 


§ 1002.15 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids, including any such products 
that are flavored, cultured, modified 
with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 

(b) The term fluid milk product shall 
not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk {plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers, or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

40. A new § 1002.18 is added to read 
as follows: 


§ 1002.18 Fluid cream product. 

Fluid cream product means cream 
(other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat, with or without the 
addition of other ingredients. 

41. A new § 1002.19 is added to read 
as follows: 


§ 1002.19 Product prices. 

The prices specified in this section as 
computed and published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class II formula 
price pursuant to § 1002.51(b), and the 
term work-day as used herein shall 
mean each Monday through Friday that 
is not a national holiday. 

(a) Butter price means the simple 
average of the prices per pound of 
approved (92-score) butter on the 
Chicago Mercantile Exchange for the 


work-days during the first 15 days of the 
month, using the price reported each 
week as the price for the day of the 
report, and for each succeeding work- 
day until the next price is reported. 

(b) Cheddar cheese price means the 
simple average for the work-days during 
the first 15 days of the month, of the 
prices per pound of cheddar cheese in 
40-pound blocks on the National Cheese 
Exchange (Green Bay, WI). The price 
reported for each week shall be used as 
the price for the day on which reported, 
and for each succeeding work-day until 
the next price is reported. 

(c) Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each.week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c)({1) of 
this section. Such average shall be the 
daily price for the day on which the 
prices were reported and for each 
preceding work-day until the day such 
prices were previously reported; and 

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 
thereof. . 

(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price (using the midpoint of any price 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the day such price was 
previously reported. 

42. Section 1002.22 is revised to read 
as follows: 


§ 1002.22 Additional duties of the market 
administrator. 


In addition to the duties specified in 
§ 1000.3(c) of this chapter, the market 
administrator shall perform the 
following duties: 

(a) Maintain a main office and such 
branch offices as may be necessary; 

(b) Promptly notify a handler, upon 
receipt of the handler’s written request 
therefor, of the market administrator's 
determination: as to whether one or 
more plants exist at a specified location, 
as to whether any specified item 
constitutes a part of the handler's plant, 
or as to which plant a specified item is a 
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part in the event that the particular 
premises in question constitutes more 
than one plant: Provided, That if the 
request of the handler is for revision or 
affirmation of a previous determination, 
there is set forth in the request a 
statement of what the handler believes 
to be the changed conditions which 
make a new determination necessary. If 
a handler has been notified in writing of 
a determination with respect to an 
establishment operated by him, any 
revision of such determination shall not 
be effective prior to the date on which 
such handler is notified of the revised 
determination; 

(c) Place the sums deducted under 
§ 1002.61(d) and retained pursuant to 
$ 1002.70 in an interest-bearing account 
or accounts in a bank or banks duly 
approved as a Federal depository for 
such sums or invest them in short-term 
United States Government securities; 

(d) For the purpose of allocating 
receipts from other Federal! order plants 
under § 1002.45(a)(15) and the 
corresponding step of § 1002.45(b), 
publicly announce the market 
administrator's estimate of the 
utilization (to the nearest whole 
percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in pool milk of all handlers. 
Such estimate shall be final for such 
purpose. 

43. Section 1002.25 is amended by 
changing the reference “§ 1002.51” in the 
introductory text to "§ 1002.52”, 
changing all references to “§ 1002.89” in 
paragraphs (a)(2) and (a)(3) to 
“§ 1002.77”, changing the reference 
“§ 1002.3” in paragraph (c)(5) to 
“§ 1002.30", changing the words “Class 
II” in paragraph (k)(1) to “Class II and 
Class Ill”, changing the reference 
“paragraph (c)(3)” in paragraph (1) to 
“paragraph (c){2)”, and revising 
paragraphs (c), (c)(1), and (h) to read as 
follows: 


§ 1002.25 Bulk tank units. 


e * * * * 


(c) Except as set forth in paragraphs 
(c)(1) through (5) of this section, a 
handler may declare that a unit is to be 
operated as a pool unit and at any time 
may add a farm to a pool unit: Provided, 
That a handler pursuant to paragraph 
(a)(4) of this section may not add farms 
to a pool unit during the months of July 
through March unless such handler’s 
Class I-A skim milk or butterfat - 
utilization exceeds the total receipts of 
skim milk or butterfat, respectively, in 
milk from the pool unit, and in the latter 
case he may add only the smallest 
number of farms necessary to provide 





sufficient milk to cover such Class I-A 
utilization. 

(1) If the unit is a declared nonpool 
unit or if the farm is a part of a declared 
nonpoo) unit of such handler, the unit or 
farm may be changed to a pool status, 
except as excluded from the pool milk 
definition pursuant to § 1002.14(d), only 
beginning the first day of a month upon 
notice to the market administrator by 
not later than the 10th day of such 
month. If the notice is filed after the 10th 
day of the month, the effective date 
shall be the first day of the following 
month except as specified in paragraph 
(c)(5) of this section. 

(h) Each handler shail report by not 
later than the 10th day of the month any 
changes in units during the preceding 
month and as of the first day of such 
month 
e x * e J 


44. Section 1002.26 is amended by 


revising paragraph (a} to read as 


follows: 
§ 1002.26 Operating requirements. 


(a) Be willing to dispose of ag Class L- 
A milk in the marketing area milk 
received at the plant or on the unit from 
dairy farmers and agree that if a plant 


designation is canceled for failure to 
meet this requirement, the Class A and 
Class I-B milk of such plant through the 
partial pool plant and partial pool unit 
provisions shall be priced and equalized 
from the effective date of cancellation 


through the following June 30; 
at Section 1002.27 is amended by 


all references to ““§ 1002.89” to 

1002.77", revising the language in 
paragraph (b) before the proviso, 
redesignating paragraphs (c) through (j) 
as paragraphs (a) through (k), revising 
redesignated paragraphs (d}, (h} j 
introductory text, (h} (2) and (3} and (ij, 
and adding new paragraphs [c) and []) to 
read as follows: 


$1002.27 Suspension and cancellation of 


* * * * * 
(b) The designation of any plant 
which in any month is not approved by 


a health authority as a source of milk for 
the marketing area shall be 
automatically suspended at the 
beginning of the second month inllowing 
the month that the handler receives 
notice that the plant does not have 
health anproval QS & SOUNCY Of milk for 
the marketing area unless the absence of 
health approval is a temporary condition 


covering a period of not more than 15 
gk 2-2 


(c) The designation of a plant 
pursuant to § 1002.24 shall be suspended 
at the beginning of the second month 
following any consecutive 12-month 
period in which the plant failed to 
receive any pool milk or at the beginning 
of the second month following a month 
in which there is a failure to maintain 
the facilities and equipment that 
constitute a piant pursuant to 
§ 1002.8(a). 

{d) The designation of any plant or 
unit shall be suspended, effective no 
sooner than 10 days nor later than 20 
days after the date of mailing of notice, 
by registered letter, to the handler, 
whenever the market administrator, 
subject to the limitations set forth in 
paragraphs (h) and {j) of this section, 
finds on the basis of available 
information that the handler operating 
the plant or unit is not meeting the 
requirements set forth in § 1002.26: 
Provided, That, if the handler operating 


the plant or unit is not a cooperative 


association qualified pursuant to 

$ 1002.77, the market administrator shall 
notify any qualified cooperative 
association which has any members 
who deliver milk to such plant or unit, 
and shal) also notify individually all 
producers delivering to such plant or 
unit who are not members of such 


qualified cooperative association, of 


such SUBPERSION ( of designation. 


(h) No pool plant or pool unit 
designation shall be suspended for 
failure to meet the requirements of 
$ 1002.26(a) except under the following 
conditions or pursuant to paragraph (1) 
of this section: 

(1) eet 

(2) There has been issued by the 
market administrator, following such 


meeting, and mailed to all handlers 
operating pool plants designated 
pursuant to § 1002.24 or pool units 3 
consisting of farms in the area specified 
in $ 1002.25(e) the market 
administrator's determination of the 


desirable utilization of milk received 
from producers each month during all or 
a part of the period set forth in 
paragraph (h)(1) of this section. Such 
determination shall include a schedule 
setting forth, by months, the desired 
minimum percentage of pool milk 
received from producers to be utilized in 
specified classes. Such specified classes 
shall include Class I-A in the marketing 


area, and may include all or a part of 
other Class I-A and Class -B. 


(3) The market administrator finds on 
the basis of available information that 
the handler operating a plant or unit or 


the cooperative reporting a plant or unit 
is not utilizing milk received from 
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producers in accordance with the . 
minimum percentage set forth in the 
determination of the market 
administrator previously announced 
pursuant to paragraph (h)(2) of this 
section: Provided, That the suspension 
of the designation of a plant or unit may 
be made effective during the months of 
November and December if the market 
administrator finds that the handler is 
utilizing any milk received from 


producers in classes other than those set 
forth in the determination of the market 


~ administrator announced pursuant to 


paragraph (h)(2) of this section. 

(i) The cancellation of pool plant or 
poo! unit designation for failure to meet 
the requirements of § 1002.26(a) shall be 
subject to the following conditions: 

(1) No pool plant or pool unit 
designation shall be canceled if the 
handler operating the plant or unit 
utilized the milk received by the handler 
from producers during the month in 
which the suspension is made effective 


in accordance with the minimum 
percentage set forth in the determination 
of the market administrator announced 
pursuant to p aph (h)(2) or 
paragraph (1) of this section. 

(2) No pool plant or pool unit 
designation shall be canceled if the 
handler operating the plant or unit 


utilized in the specified classes set forth 


in the determination of the market 


administrator announced pursuant to. 
paragraph (h)(2) of this section a 
percentage of the total milk received by 
such handler from producers during the 
month in which the suspension is made 
effective which is not less than th 
percentage of the total pool milk 
reported by all handlers for such month 
to have been used in the specified 


classes. 
(3) In the event that all milk received 


from producers at a plant or unit is 
reported to the market administrator by 
a cooperative association qualified 
pursuant to § 1002.77 and such 
association pays the producer for such 
milk, the poo) plant or poo) unit 
designation shall nat be canceled ifa 
percentage of all milk reported by such 
cooperative ee is utilized in © 
accordance with the minimum 


percentage set forth in the determination 
of the market a trator announced 
pursuant to paragraph (h)(2) of this 
section, or in accordance with th 
percentage set forth in paragraph | (i(2) 
of this section. 

(4} Cancellation of designations shall 


be limited to those plants or units 


necessary to result in a utilization of 
milk received at the remaining pool 


plants and pool units operated by the 
handler, or reported by the cooperative, 





Federal Register / Vol. 56, No. 26 / Monday, February 11, 1991 / Rules and Regulations 


as the case may be, in accordance with 
the minimum percentage set forth in 
paragraph () ofthis section, or in the 
determination of the market 
administrator announced pursuant to 
paragraph (h)(2) of this.section. 

< * ) ‘ « 

(1) The designation of any pool plant 
pursuant to § 1002.24 or any pool unit 
pursuant to $ 1002.25{e)} shall be 
canceled unless 5 percent or more of the 
'‘poo) milk received from producers at 
such plant or by such unit during each of 
the months of December and January, 
and 10 percent during each of the 
months of September through 
November, is utilized as Class I-A milk 
unless the percentage has been revised 
pursuant to paragraph (h) of this section. 

46. Section 1002.30 is amended on 
changing the reference “§ 1002.70" 
paragraph {d)-to ““§ 1002.60", and — 
revising the first sentence of the 


introductory text and paragraph {b) to 
read as follows: 


$1002.30 Reports of receipts and 
utilization. 


Each handler, except a handler 
receiving own farm milk and not 


required to be listed pursuant either to > 
§ 1002.11 or § 1002.12, shall report each 
month to the market administrator for 
the preceding month in the manner and 
on the forms prescribed by the market 
administrator with respect to each pool 
piant, partial pool plant, pool unit or 
partial pool unit operated by such 
person, the information set forth in 
paragraphs (a) through (dq) of this 
section. iis 


* * 


bv) seidiiaibls at the beginning and 
the end of the month of fluid milk 
products and ies specified in 


§ ee 


47. Section 1002.41 is revised to read 
as follows: 


§ 1002.41 Classes of utilization. 

Subject to the conditions set forth in 
88 1002.42 through 1002.46, the classes - 
of utilization shail be as follows: ; 

(a) Class I-A milk. Class 1-A milk 
shall be al) skim milk and butterfat: 

(1) Disposed of as a fluid milk product, 
except as otherwise provided in 
paragraphs {c) and (dj of this section: 

(i) Inside the marketing area: 

(ii) As route disposition in an other 
order marke area; 

{iii) To an other order plant and 


assigned under such other order to Class 
i Bg oie 

, {iv} In packaged form to an other 
order plant if such product is not defined 
as a fluid milk ~— under such other 


order; and 


(v) To a partially regulated plant 
under an other order and there applied 
as an offset to Class I sales in any other 
order market; 

(2) In packaged inventory of fluid milk 
products at the end of the month; 

(3) In shrinkage assigned to Class I-A 
pursuant to § 1002.42(c); and 

(4) Not specifically accounted for as 
Class I-B, Class II or Class If milk. 

(b} Class I-B milk. Class 1-B milk 
shal] be all skim milk and butterfat: 

(1) Disposed of as a fluid milk product 
outside this or any other Federal order 
marketing area, except for: 

(i) Milk moved to a partially regulated 
plant under an other order and there 
applied as an offset to Class I sales in 
any other order market; and 

(ii) Inventory of packaged fluid milk 
products at nonpoo! plants that are not 
other order plants. 


(2) In shrinkage assigned to Class I-B 
pursuant to $ 1002.42{c). 

(c} Class ii milk, Class 1 milk shall be 
a)) skim milk and butterfat: 

(1) Disposed of in the form of a fluid 


cream product, eggnog, and any product 
containing artificial fat, fat substitutes, 


Of 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product or * 
eggnog, except as otherwise provided in 
paragraph {d) of this section; 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (c}(1) of this section; 

(3) in bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 
establishment (other than a milk or 
filled milk plant) at which food products 
(other than milk products and filled 
milk) are processed and from which 
there is no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages: and 

(4) Used to produce: 

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, and 
their by-products (whey); 

(ii) Milkshake and ice milk mixes {or 
bases} containing 20 percent or more 


total solids, frozen desserts, and frozen 


dessert mixes; 

{iii) Any concentrated milk product in 
bulk fluid form other than that specified 
in paragraph (d)(i}{iv} of this section; 

(iv) Plastic cream, frozen cream, 
anhydrous milkfat, aerated cream, sour 
cream and sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

{v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other:semi-solid product resembling 
a Class II product and containing less 
than 10 percent butterfat; 


(vi) Formulas especially prepared for 
infant feeding or dietary use that are’ 
packaged in hermetically sealed 
containers; and 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution fo the 
public. 

(d) Class II] milk. Class M1 milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 
(whey); 

(ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 
Class Ill product; 

{v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 

skim milk (plain or sweetened] in a 
consumer-type package; and: 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
paragraph (c}(1) of this section in bulk 
form, 

(3) In fluid milk products and products 
specified in paragraph (c}(1) of this 
section that are disposed of by a handler 
for animal feed; 

(4) In fluid milk products and products 
specified in paragraph (c)(1} of this : 
section that are dumped by a handler if 
the market administrator is notified of 
such dumping in advance and is given 
the opportunity to verify such 


disposition; 


(5) in skim milk in any modified fluid 


milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
product definition pursuant to § 1002.15; 
(6) Contained in fluid milk products 
and products specified in paragraph 
(c}(1) of this section that are destroyed 
or lost by a handler in a vehicular 
accident, flood, fire, or in a similar 


occurrence beyond the handler’s control, 
to the extent that the quantities 


destroyed or lost can be verified from 


records satisfactory to the market 
administrator; and 


(7) In shrinkage assigned pursuant to 
§ 1002.42(a) to the receipts specified in 


§ 1002.42(a}(2) and in shrinkage 
specified in § 1002.42[b) and {c). 
48. Section 1002.42 is revised to read 


as follows: 
§ 1002.42 Shrinkage. 


For purposes of classifying all skim 
milk and butterfat to be reported by'a 
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handler pursuant to $ 1002.30, the 
following shall be determined: 


{a} The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (ja) through (5) of this 
section on which shrinkage is allowed 
pursuant to such paragraph; and 

(2| In other source milk not specified 
in paragraph (b)(1) through (5) of this 
section, which was received in the form 


of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipis specified in paragraph 
(a)(1) of this section that is not in excess 
of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in pool milk 
received from producers, in milk 
received from pool units, and in milk 
received from units other than pool 
units, exclusive of the quantity for which 
Class II or Class Ill utilization was 
requested by the handler; 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts of 
fluid milk products in bulk from other 
pool plants; 

(3) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class III 
classification is requested by the 
operators of both plants; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts of 
fluid milk products in bulk from plants 
other than those defined in § 1002.8(b) 
or (d), excluding the quantity for which 
Class II or Class III classification is 
requested by the handler; and 

(5) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraph (b)(1) through (4) of this 
section; an 

(c) Shrinkage in excess of the amounts 
assigned to Class III pursuant to 
paragraphs (a) and (b) of this section 
shall be assigned pro rata to Class I-A 
and Class I-B in accordance with the 
respective volumes of skim milk and 


butterfat actually accounted for in each 
such class. 





49. Section 1002.44 is revised to read 
as follows: 
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$1002.44 Transters. 

(a) 7ransfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
poo) plant shall be classified as Class ]- 
A milk unless the operators of both 


plants request the same classification in 
another class. In either case, 
classification of such transfers shall be 


subject to the follo conditions: 
(1) The skim milk or butterfat 


‘classified in each class shall be limited 


to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant after 
the computations pursuant to 

$ 1002.45(a)(17) and the corresponding 
step of § 1002.45(b). 

(2) If the transferor-plant received 
during the month other source milk to be 
allocated pursuant to § 1002.45(a)(8) or 
the corresponding step of § 1002.45(b), 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and 

(3) If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1002.45{a) (13) or 
(15) or the corresponding steps of 
§ 1002.45(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant. 

(b) Transfers to other order plants. 
Skim milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a pool plant to 
an other order plant shall be classified 
in the following manner: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes (either Class I-A, II or III) to 
which allocated as a fluid milk product 
under the other order; 

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section); 

(3) If the operators of both the 
transferor and the transferee plants so 
request in the reports of receipts and 
utilization filed with their respective 
market administrators, transfers in bulk 
form shall be classified as Class Il or 
Class III milk to the extent of such 
utilization available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers were 
allocated under the other order is not 








available to the market administrator for 
the purpose of establishing classification 
under this paragraph, classification shall 

be as Class I-A, subject to adjustment at 
a later date; 


(5) For purposes of this paragraph, if 
the other order provides for a different 


number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class 1-A 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1002.41. 

(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be 
classified: 

(1) As Class I-A milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers to other nonpool plants. 
Skim milk or butterfat transferred in the 
following forms from a pool plant to a 
nonpool plant that is not an other order 
plant or a producer-handler plant shail 
be classified: 

(1) As Class I-A milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I-A milk, if transferred in 
the form of a bulk fluid milk product or a 
bulk fluid cream product, unless the 
following conditions apply: 

(i) The transferring handler claims 
classification pursuant to the 
assignment set forth in paragraph (d)(3) 
of this section in the handler’s report 
submitted to the market administrator 
pursuant to § 1002.30 for the month 
within which such transaction occurred; 

(ii) The operator of such transferee 
plant maintains books and records — 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested 
by the market administrator for the 
purpose of verification; 
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(iii) In determining the nonpool plant's 
utilization for purposes of this section, 
any fluid milk products and bulk fluid 
cream products transferred from such ~ 
nonpool plant to a second nonpool plant 
shall be classified pursuant to the same 
assignment procedure with respect to 
receipts and utilization at such second 
nonpoo! plant, except that classification 
of such transfers in Class I-A and I-B 
shall not be less than the quantities 
which would be assigned to those 
classes if the transfer of such products 


had been directly from a poo! plant or 
pool unit. 


(3) Skim milk and butterfat so 
transferred shall be classified on the 
basis of the following assignment of 
utilization at the transferee plant 
pursuant to paragraph (d)(2){ii) of this 
section: 

(i) Packaged receipts of fluid milk 
products from Federal order sources 
shall first be assigned to route 
disposition in Federal order marketing 
areas (assigning receipts to sales in the 
same market to the extent possible) and 
any residual shall be assigned to Class 
1-B route sales. 

(ii) Such bulk transfers and other bulk 
receipts of fluid milk products at such 
transferee plant from pool plants and 
units and from other order plants shall 
next be assigned to any remaining route 
disposition in any Federal order 
marketing area. For this purpose 
receipts from each Federal order market 
shall first be assigned to remaining route 
sales in such marketing area and any 
remainder of such receipts shall be 
prorated with all Federal order receipts 
to remaining route disposition in all 
Federal order marketing areas. 

(iii) Receipts from dairy farmers shall 
then be assigned to any remaining route 
sales in the marketing area. 

{iv) Remaining receipts from dairy 
farmers and other unregulated other 
source receipts (excluding opening 
inventory) in the form of fluid milk 
products shall be assigned pro rata to 
Class I-B, Class II and Class Ill 
utilization at such plant to the extent of 
such utilization available at such plant 
and any remainder of such receipts shall 
be assigned pro rata to Class I-A bulk 
sales to plants regulated under this 
order and Class I bulk sales to plants 
regulated under other orders. 

(v) Receipts of bulk fluid cream 
products from plants defined pursuant to 
§ 1002.8 (b) and (d) shall be assigned pro 
rata among such plants to any remaining 
Class II and Class II utilization on a pro 
rata basis, then to any remaining Class 
I-A disposition and finally any Class I- 
B disposition. 

(vi) Any remaining receipts of fluid 
milk products or bulk fluid cream 


products being assigned pursuant to this 
paragraph shall be assigned pro rata 
with remaining receipts from other order 
plants, first to remaining Class I-A 
utilization, then to Class I-B utilization, 
then to Class Ill utilization, and finally to 
Class UI utilization at such plant: 
Provided, That if on inspection of the 
books and records of such plant the 


market administrator finds that there is 


insufficient utilization to cover such 
receipts, the remainder shall be 


Classified as Class I-A. 

(vii) Any remaining Class I-A route 
disposition in any Federal marketing 
area shall be subject to the pricing 
specified in § 1002.60(d)(2). 


50. Section 1002.45 is revised to read 


as follows: 


§ 1002.45 Allocation of skim milk and 
butterfat classified. 

The classification of milk received 
from producers at each pool plant or 
pool unit for each handler shall be 
determined each month pursuant to 
paragraphs (a), (b), and (c) of this 
section: Provided, That for the purpose 
of establishing the pool status of any 
plant with Class I-A route disposition in 
the marketing area which is not a pool 
plant pursuant to § 1002.24, skim milk 
and butterfat in milk received at such 
plant directly from dairy farmers or 
units up to an amount sufficient to 
qualify such plant as a pool plant 
pursuant to § 1002.28 (a) or (b) shall be 
considered the source of such Class I-A 
route disposition of such plant and be 
subtracted from Class I-A prior to the 
application of the allocation sequence 
set forth in paragraphs (a) and (b) of this 
section, unless at the time of filing the 
handler’s report pursuant to § 1002.30 
the handler elects not to have it so 
allocated, 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk classified as Class III pursuant to 
§ 1002.42(b); 

(2) Subtract the pounds of skim milk 
received in packaged form from a 
producer-handler for marketing as 
certified fluid milk products from the 
total pounds of skim milk in Class FA 
and Class 1-B milk, respectively, in 
accordance with its proportionate 
disposition in such classes; 

(3) Subtract from the remaining 
pounds of skim milk in Class Ill, 2 
percent of the pounds of skim milk in 
packaged fluid milk products received 
from other order plants, and subtract the 
balance from Class I-A; 

(4) Subtract from the remaining 
pounds of skim milk in Class 1-A the 
pounds of skim milk in packaged fluid 


milk products in inventory at the 
beginning of the month. This paragraph - 
shall apply only if the pool plant was 
subject to the provisions of this 
paragraph (a}(4} or comparable 
provisions of another Federa) milk order 
in the immediately preceding month; 


(5) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 


in products specified in § 1002.41(c)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class I; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1002.41(c)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class Il. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(6) or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month; 

(7) Subtract from the remaining 
pounds of skim milk in Class I the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
§ 1002.41(c), but not in excess of the 
pounds of skim milk remaining in Class 
II; 

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class I-A, Class Il and 
Class III milk, in series beginning with 
Class III, the pounds of skim milk in: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(6) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1002.41(c)(1) that was not 
subtracted pursuant to paragraphs (a) 
(5), (6) and (7) of this section; 

(ii) Receipts of fluid milk products not 
approved by a duly constituted health 
authority which are excepted from the 
pool milk definition pursuant to 
§ 1002.14(b); 

(iii) Receipts of fluid milk products 
from a producer-handler pursuant to an 
other order or a producer-handler 
defined pursuant to § 1002.12 (except 
poo! milk designated in the preamble of 
§ 1002.14). 

(iv) Receipts of fluid milk products 
from a handler's plant at which milk is 
excepted from the pool milk definition 
pursuant to § 1002.14(h). 

(v) Receipts of fluid milk products 
from a handler with own farm milk, 





which milk is excepted from the pool 
milk definition pursuant to § a 

(9) Subtract in series beginning wi 
Cats ttbde to peenie tain et 
remaining in Class II and Class III milk 
the pounds of skim milk in receipts of 
other source milk in the form of fluid 
milk products from plants other than 
those defined in § 1002.8 (b) or (d) and 
units other than pool units for which the 
handler requests a Class II or Class III 
classification, but not in any case to 
exceed the pounds of skim milk 
remai in such class; 

(10) Subtract from the remaining 
pounds of skim milk in Class II or Class 
Ill milk the pounds of skim milk in bulk 
receipts of fluid milk products from 
other order plants not previously 
assigned and for which a Class II or 
Class II classification is requested by 
both the transferor and transferee 
handler in filing reports of receipts and 
utilization for the month with their 
respective market administrators, but 
not in any case to exceed the pounds of 
skim milk remaining in such class; 

(11) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class Ill, the pounds of 
skim milk in fluid milk products and 
products specified in § 1002.41(c)(1), in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(4), (6) and (8)(i) of this 
section; 

(12) Add to the remaining pounds of 
skim milk in Class III the pounds 
subtracted pursuant to paragraph (a)(1) 
of this section; 

(13){i) Subtract pro rata from the 
pounds of skim milk remaining in Class 
I-B, Class I and Class II milk the 
remaining pounds of skim milk in 
receipts of other source milk in the form 
of fluid milk products from plants not 
defined pursuant to § 1002.8 (b) or (d) 
and from units other than pool units: 
Provided, That if the pounds of skim 
milk to be assigned pursuant to this 
paragraph (a)(13){i) exceed the available 
pounds of skim milk in Class I-B, Class 
Il, and Class III the handler shall 
designate the priority of sources to be 
assigned to such classes; 

(ii) No assignment shall be made 
pursuant to this paragraph with respect 
to milk received from a plant not 
defined pursuant to § 1002.8 (b) or (d) in 
the 401 miles and over freight zone at a 
plant from which 50 percent or more of 
the gross receipts of skim milk and 
butterfat leaves the plant in the form of 
fluid milk products in consumer 
packages or dispenser inserts and is 
classified as Class I-A; 

(14) Subtract pro rata from the 
remaining pounds of skim milk in each 
class the pounds of skim milk in receipts 


from dairy farmers and from the 
handler’s own farm which are excepted 
from the pool milk definition pursuant to 
§ 1002.14 (h) and {i); 

(15) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of fluid milk 
products from other order plants not 
previously assigned pursuant to 


paragraph (a) (3) and (10) of this section: 


(i) Subject to the provisions of this 
paragraph, such subtraction shall be pro 
rata to the pounds of skim milk in each 
class with respect to whichever of the 
following quantities represents the 
higher proportion of Class II and Class 
Ill milk combined: 

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to 
§ 1002.22(d); or 

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler); 

(ii) Should the proration pursuant to 
paragraph (a)(15)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class Il at all 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I-A milk 
and Class I-B milk after such proration 
at the pool plants at which such other 
source milk was received; 

(iii) Except as provided in paragraph 
(a)(15)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(15) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class Il 
combined shall be increased (increasing 
as necessary Class III and then Class Il 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I-A 
milk and Class I-B milk combined shall 
be decreased by a like amount, pro rata 
to remaining utilization in each such 
class. In such case, the pounds of skim 
milk remaining in each class at this 
allocation step at the handler's other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and 
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(iv) Except as provided in paragraph 
(a)(15)(ii) of this section, should the - 
computations pursuant to paragraph 
(a)(15) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I-A milk or Class I-B milk 
that exceeds the pounds of skim milk . 
remaining in that class, the pounds of 
skim milk in such class shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class Il). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount in . 
sequence beginning with the nearest 
other pool plant of such handler at 
which Class I-A or Class I-B utilization 
is available; 

(16) If the plant at which assignment is 
being made is a plant from which 50 
percent or more of the gross receipts of 
skim milk and butterfat in the form of 
fluid milk products left the plant in the 
form of fluid milk products in consumer 
packages or dispenser inserts and was 
classified as Class I-A, subtract pro rata 
from the remaining pounds of skim milk 
in each class the pounds of skim milk in 
receipts of fluid milk products from 
plants in the 401 miles and over freight 
zone, not defined pursuant to § 1002.8 
(b) or (d); 

(17) Subtract from the remaining 
pounds of skim milk in Class I-A milk 
the pounds of skim milk in remaining 
receipts from plants (except other order 
plants) or units the pool status of which 
has not yet been established and which 
receipts have not previously been 
assigned pursuant to paragraph (a) (13) 
and (16) of this section; 

(18) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk received in the form 
of fluid milk products and bulk fluid” 
cream products from other pool plants 
and from pool units (not previously — 
assigned pursuant to the preamble of 
this section), in accordance with the 
classification assigned by the transferee 
handler subject to the conditions of 
paragraph (a)(18) (i) through (iii) of this 
section: 

(i) The skim milk so assigned to any 
class of utilization shall be limited to the 
amount thereof remaining in such class 
in the transferee plant; 

(ii) If the transferor plant received | 
during the month other source milk'to be 
allocated pursuant to paragraph (a)(7) of 
this section the skim milk so transferred 
shall be classified so as to allocate the 
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least possible Class I-A or I-B 
utilization to such other source milk; and 

(iii) If the transferor handler received 
during the month other source milk to be 
allocated pursuant to paragraph (a)(13) 
of this section, the skim milk so 
transferred shall not be classified as 
Class I-A or I-B to a greater extent than 
would be applicable to a like quantity of 
such other source milk received at the 
transferee plant; 

(19) Add to the remaining pounds of 
skim milk in Class I-A the pounds of 
skim milk received directly from dairy 
farmers or units which was deducted 
pursuant to the proviso in the preamble 
of this section; 

(20) If the pounds of skim milk 
remaining in all classes exceeds the 
pounds of skim milk in receipts from 
producers subtract such excess from the 
pounds of skim milk remaining in each 
class in series beginning with Class III. 
Any amount so subtracted shall be 
known as “overage”; 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and 

(c) Combine the amounts of skim milk 
and butterfat determined pursuant to 
paragraphs (a) and (b) of this section 

into one total for each class. 


§ 1002.50a [Removed] 

51. Section 1002.50a is removed; 
section 1.002.51 is redesignated as 
§ 1002.52, § 1002.50 is redesignated as 
§ 1002.51, and § 1002.50a is redesignated 
as § 1002.50. 

52. Newly redesignated § 1002.50 is 
revised to read as follows: 


§ 1002.50 Class prices. 

For pool milk received during each 
month from dairy farmers or cooperative 
associations of producers, each handler 
shall pay per hundredweight not less 
than the prices set forth in this section, 
subject to the differentials and 
adjustments in §§ 1002.52 and 1002.81. 
Any handler who purchases or receives 
milk during any month from a 
cooperative association of producers but 
does not operate the plant or unit 
receiving this milk from producers shall 
pay the cooperative association on or 
before 2 days before the last day of the 
month if paid by check, or the last day 
of the month if paid in cash or cash 
equivalent, at not less than the lowest 
class price pursuant to this section for 
the preceding month for milk received 
from such cooperative during the first 15 
days. of the month, and shall pay the 
cooperative association on or before the 
15th day of the following month the 
balance due for milk received during the 
month from such cooperative at not less 


than the class prices pursuant to this 
section subject to the differentials and 
adjustments set forth in §§ 1002.52 and 
1002.81 applicable at the plant at which 
the milk is first received from the 
cooperative association. Such payments 
to a cooperative association shall be 
deemed not to have been made until the 
payments have been received by the 
cooperative association. 

(a) Class I-A price. For Class I-A milk 
the Class I price in the 201-210 mile 
freight zone shall be the basic formula 
price for the second preceding month 
plus § 2.42. The differential value in the 
1-10 mile freight zone shall be $3.14. 

(b) Class I-B price. For Class I-B milk 
the price shall be the price for Class I-A 
milk. 

(c) Class II price. For Class II milk, the 
price shall be computed by the Director 
of the Dairy Division and transmitted to 
the market administrator on or before 
the 15th day of the preceding month. The 
Class II price shall be the basic Class II 
formula price computed pursuant to 
§ 1002.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (c)(1) of this 
section exceeds the value computed 
pursuant to paragraph (c)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (c)(1) and (c)(2) 
of this section, was less than the basic 
formula price for the second preceding 
month. 

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to § 1002.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (c)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
$ 1002.51(b). 

(d) Class III price. Subject to the 
adjustment set forth below for the 
applicable month, the Class III price 
shall be the basic formula price for the 
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§ 1002.51 Basic formula prices. 

(a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1002.81 shall be used. 

(b) The “basic Class II formula price” 
for the month shall be the basic formula 
price for the second preceding month 
plus or minus the amount computed 
pursuant to paragraphs (b) (1) through 
(4) of this section. 

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1002.19 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations: 

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese; 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month. 

(3) Compute weighting factors to be 
applied to the changes in gross values 





determined pursuant to ore {b}{2) 
of this section by determining the 

relative proportion that the data 
included in each of the f 
paragraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and 
{ii) of this section: 

(i) Combine the total production of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and 

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4) Compute a weighted average of the 

in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 


proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 


54. Newly redesignated § 1002.52 is 
amended by changing the reference 
“§ 1002.50a” in the introductory text to 
“§ 1002.50”, changing the words “Class 
II” in paragraph (e) to “Class III”, and 


revising paragraph (c) to read as 
follows: 


§ 1002.52 ‘Transportation differentials, 


® e e 2 * 


(c) The differential rates applicable at 
plants shall be as set forth in the 


151-160 
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55. Section 1002.53 is revised to read 
as follows: 


§ 1002.53 Producer-handier price 
differential. 


For skim milk and butterfat received 
from a handler who is a producer- 
handler under this or any other order 
and is assigned to Class I-A pursuant to 
§ 1002.45(a)(8)(iii), the transferee 
handler shall pay a differential equal to 
the difference between the Class FA 
price and the Class III price both 
appropriately adjusted for differentials 
pursuant to § 1002.52. 


56. Section 1002.55 is revised to read 
as follows: 


§ 1002.55 Transportation credit on bulk 
unit pool milk. 

For pool milk received by a handler in 
a pool or partial pool unit, a 
transportation credit at the rate of 15 
cents per hundredweight shall be 
computed. 


57. A new § 1002.56 is added to read 
as follows: § 1002.56 Announcement of 
class prices and butterfat differential. 
The market administrator shall 
announce publicly: 

(a) On or before the fifth day of each 
month, the following: 

(1) The Class I price for the following 
month applicable at the 201-210 mile 
zone and at the 1-10 mile zone. 
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(2) The Class HI price for the 
preceding month applicable at the 201- 
210 mile zone and at the 1-10 mile zone; 

(3) The butterfat differential for the 

month; 

(4) The average price per 
hundredweight for manufacturing grade 
milk, f.o.b. plants in Wisconsin and - 
Minnesota, as reported by the United 
States Department of Agriculture for the 
preceding month; 

(5) The simple average of the daily 
wholesale selling prices (using the 
midpoint of any price range as one 
price) of Grade A (92-score) bulk 
creamery butter per pound at Chicago, 
as reported by the United States 
Department of Agriculture for the 
preceding month; and 

(6) The weighted average of carlot 
prices per pound for nonfat dry milk 
solids, spray process, for human 
consumption, f.o.b. manufacturing plants 
in the Chicago area, as published by the 
United States Department of Agriculture 
for the period from the 26th day of the 
second preceding month through the 
25th day of the preceding month. 

(b) On or before the fifteenth day of 
each month, the Class II price for the 
following month applicable at the 201- 
210 mile zone and at the 1-10 mile zone. 


58. Section 1002.70 is redesignated as 
§ 1002.60, and amended by changing all 
references io “£ 1002.51” to “§ 1002.52”, 
changing the reference “§ 1002.45(a)(17)” 
in paragraph (a) to “§ 1002.45 (a)(20)”, 
and revising paragraph (d) to read as 
follows: 

§ 1002.60 Net pool obligation of handlers. 

(d) Add the amounts computed in . 
paragraph (d) (1) through (4) of this 
section: 

(1) Multiply the pounds of overage 
deducted from each class pursuant to 
§ 1002.45(a)(20) and the corresponding 
step of 8 1002.45(b) by the applicable 
class price adjusted by the differentials 
pursuant to §§ 1002.52 and 1002.81; 

(2) Multiply the difference between 
the applicable Class I-A and Class III 
prices, both adjusted by the applicable 
differential pursuant to § 1002.52, by the 
pounds of skim milk and butterfat in 
other source milk subtracted from Class 
A pursuant to § 1002.45(a)(8){i) and the 
corresponding step of § 1002.45(b) and 
by the pounds of skim milk and butterfat 
specified in § 1002.44{d)(3)(vii); 

(3) Multiply the producer-handler 
price differential by the pounds of skim 
milk and butterfat subtracted from Class 
I-A pursuant to § 1002.45(a)(8)(iii) and 
the corresponding step of § 1002.45(b); 

(4) Multiply the difference between 
the Class Ill price for the preceding . 
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month and the Class I-A price or the 
Class Il price, as the case may be, for 
the current month, both applicable at the 
location of the nearest plant or unit from 
which an equivalent quantity of Class III 
milk was received in the preceding 
month, by the pounds of skim milk and 
butterfat subtracted from Class I-A and 
Class II pursuant to § 1002.45{a)(11) and 
the corresponding step of § 1002.45(b). 


* * * * * 


§ 1002.61 [Redesignated from § 1002.71 
and amended]. ; 


59. Section 1002.71 is redesignated as 
§ 1002.61 and amended by changing the 
reference “§ 1002.84” in the introductory 
text to “§ 1002.71", changing the 
reference “§ 1002.70” in paragraph (a) to 
“§ 1002.60", changing the reference 
“§ 1002.89” in paragraph (b) to 
“§ 1002.77", and redesignating 
paragraphs (b-1) through (g) as 
paragraphs (c) through (h). In newly 
redesignated paragraph (e), the 
references to “paragraph (c)” are 
changed to “paragraph (d)”, and in 
newly redesignated paragraph (h) the 
reference to “paragraph (f)” is changed 
to “paragraph (g)”. 

60. A new § 1002.62 is added to read 
as follows: 


§ 1002.62 Announcement of uniform price. 


The market administrator shall 
publicly announce, on or before the 14th 
day of each month, the uniform price for 
the preceding month pursuant to 
§ 1002.61 applicable at the 201-210 mile 
zone and at the 1-10 mile zone pursuant 
to § 1002.82. 

61. Sections 1002.83 through 1002.89 
are redesignated as §§ 1002.70 through 
1002.77. The centered heading preceding 
§ 1002.83 will now precede § 1002.70. 

62. Newly redesignated § 1002.70 is 
revised to read as follows: 


§ 1002.70 Producer settlement fund. 


The market administrator shall 
establish and maintain a separate fund 
known as the “producer settlement 
fund” into which he shall deposit all 
payments and out of which he shall 
make all payments pursuant to 
§§ 1002.72 through 1002.77. All amounts 
subtracted under § 1002.61(d), inclusive 
of interest earned thereon, shall remain 
therein as an obligated balance until it is 
withdrawn for the purpose of 
effectuating § 1002.61(e). 


§ 1002.71 [Amended] 


63. Newly redesignated § 1002.71 is 
amended by changing the reference 
“§ 1002.90” to “§ 1002.85”. 


§ 1002.72 [Amended] 


64. Newly redesignated § 1002.72 is 
amended by changing the reference 
“§ 1002.84” to “§ 1002.71”. 


$1002.73 [Amended] 


65. In newly redesignated § 1002.73, 
paragraph (a) is amended by i 
the reference “§ 1002.84” to “§ 1002.71”, 
and the reference “§ 1002.85” to 
“§ 1002.72”, 


§ 1002.76 [Amended] 


66. Newly redesignated § 1002.76 is 
amended by changing the reference 
“$§ 1002.85 and 1002.90” to “$§ 1002.72 
and 1002.85”. 


$1002.77 [Amended] 


67. Newly redesignated § 1002.77 is 
amended by removing paragraph (1). 

68. Section 1002.82 is revised to read 
as follows: 


§$ 1002.82 Transportation differentials. 


The transportation differential shall 
be plus or minus the appropriate 
differential shown in column B of the 
schedule in § 1002.52({c) for the zone of 
the plant to which the milk is delivered 
or in the case of farms included in units 
the zone of the township in which the 
milk is received. 


$1002.65 [Redesignated from § 1002.90 
and amended] 


69. Section 1002.90 is redesignated as 
§ 1002.85 and amended by changing the 
reference “§ 1002.85” to “§ 1002.72”, and 
changing the reference “§ 1002.70(d)(2)” 
to “§ 1002.60(d)(2)”. The centered 
heading preceding § 1002.90 will now 
precede § 1002.85. 


PART 1004—MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA 


70. Section 1004.10 is amended by 
revising paragraph (d) to read as 
follows: 


§ 1004.10 Producer-handier. 
* 


* * * * 


(d) Sections 1004.40 through 1004.45, 
1004.50 through 1004.54, 1004.60 through 
1004.62, 1004.70 through 1004.79, 1004.85 
and 1004.86, and 1004.90 through 1004.95 
shall not apply to a producer-handler. 


71. Section 1004.11 is revised to read 
as follows: 


§ 1004.11 Dairy farmer. 


Dairy farmer means any person who 
produces milk which is delivered in bulk 
to a plant. A dairy farmer shall be a 
“dairy farmer for other markets” with 
respect to milk reported pursuant to 
$ 1004.7(d)(4). 


~ delivery differential 


72. Section 1004.12 is amended by 
revising paragraphs (a), (e) and (f)(5) to 
read as follows: 


§ 1004.12 Producer. 


* ® * * * 


(a) A dairy farmer with respect to milk 
which is received at a pool plant 
pursuant to § 1004.7 (a), (b), or (e) 
directly from the farm. 

(e) Milk which is diverted in 
accordance with the provisions of this 
section shall be deemed to have been 
received by the handler for whose 
account it is diverted at a pool plant at 
the location of the plant from which it is 
diverted, except that, for the purpose of 
applying location adjustments pursuant 
to $§ 1004.52 and 1004.75 and the direct- 

pursuant to 
$ 1004.79, milk which is diverted shall be 
considered to be received at the location 
of the plant to which the milk is 
diverted. 


(5) Dairy farmer with respect to milk 
physically received at a pool plant as 
diverted milk from another order plant if 
all of the milk so received from such 
dairy farmer is assigned to Class II or 
Class III and the milk is treated as 
producer milk under the provisions of 
such other order. 

73. Section 1004.13 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1004.13 Producer miik. 


* * * * * 


(a) Received at a pool plant pursuant 
to § 1004.7(a), (b), or (e) directly from the 
farm. 


74. Section 1004.14 is revised to read 
as follows: 


$ 1004.14 Other source milk. 


Other source milk means all skim 
milk and butterfat contained in or 
represented by: 

(a) Receipts in the form of fluid milk 
products and bulk products specified in 
§ 1004.40(b)(1) from any source other 
than producers, handlers described in 
§ 1004.9(c), or pool plants; 

(b) Receipts in packaged form from 
other plants of products specified in 
§ 1004.40(b)(1); 

(c) Products (other than fluid milk 
products, products specified in 
§ 1004.40(b)(1), and products produced 
at the plant during the same month) 
from any source which are reprocessed, 
converted into, or combined with 
another product in the plant during the 
month; and 





(d) Receipts of any milk product (other 
than a fluid milk product or a product 
specified in § 1004.40(b)(1)) for which 
the handler fails to establish a 
disposition. 

75. Section 1004.15 is revised to read 
as follows: 


$1004.15 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section fluid milk product 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids, including any such products 
that are flavored, cultured, modified 
with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 


(b) The term “fluid milk product” shaii 


not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk (plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

76. A new § 1004.16 is added to read 
as follows: 


§ 1004.16 Fluid cream product. 

Fluid cream product means cream 
(other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat, with or without the 
addition of other ingredients. 

77. Anew § 1004.21 is added to read 
as follows: 


§ 1004.21 Product prices. 

The prices specified in this section as 
computed and published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class II formula 
price pursuant to § 1004.51(b), and the 
term work-day as used herein shal) 
mean each Monday through Friday that 
is not a national holiday. 

(a) Butter price means the simple 
average of the prices per pound of 
approved (92-score) butter on the 
Chicago Mercantile Exchange for the 


work-days during the first 15 days of the 


month, using the price reported each 
week as the price for the day of the 
report, and for each succeeding work- 
day until the next price is reported. 

(b) Cheddar cheese price means the 
simple average for the work-days during 
the first 15 days of the month, of the 
prices per pound of cheddar cheese in 
40-pound blocks on the National Cheese 
Exchange (Green Bay, WI). The price 
reported for each week shall be used as 
the price for the day on which reported, 
and for each succeeding work-day until 
the next price is reported. 

(c) Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c)(1) of 
this section. Such average shall be the 
daily price for the day on which the 
prices were reported and for each 
preceding work-day until the day such 
prices were previously reported; and 

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 
thereof. 

(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price (using the midpoint of any price 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the day such price was 
previously reported. 

78. In § 1004.30, paragraphs (a) (1), (2) 
and (3) are revised to read as follows: 


§ 1004.30 Reports of receipts and 
utilization. 


(a) * *« & 

(1) The quantities of skim milk and 
butterfat contained in: 

i (i) Receipts of producer milk 
(including such handier’s own 
production) and milk received from a 
cooperative association for which it is a 
handler pursuant to § 1004.9(c); 

(ii) Receipts of fluid milk products and 
bulk fluid cream products from other 
pool plants; and 

(iii) Receipts of other source milk; 

(2) Inventories at the beginning and 
end of the month of fluid milk products 
and products specified in § 1004.40(b)(1); 
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(3) The utilization or disposition of all 
skim milk and butterfat required to be 
reported pursuant to this paragraph, 
showing separately in-area route 
disposition, except filled milk, and filled 
milk route disposition in the area; 


79. Section 1004.40 is revised to read 


as follows: 


$1004.40 Classes of utilization. 

Subject to the conditions set forth in 
$§ 1004.41 through 1004.44, all skim milk 
and butterfat required to be reported by 
a handler pursuant to §§ 1004.30 and 
1004.32 shall be classified as follows: 

(a) Class I milk. Class 1 milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraph (b) and (c) of this 
section; 

(2) In packaged inventory of fluid milk 
products at the end of the month; and 

(3) Not specifically accounted for as 
Class Il or Class Ill milk. 

(b) Class II milk. Class II milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, and any product 
containing artificial) fat, fat substitutes, 
or 6 percent or more nonmilk fat (or oil), 
that resembles a fluid cream product or 
eggnog, except as otherwise provided in 
paragraph (c) of this section; 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section; 

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 
establishment (other than a milk or 
filled milk plant) at which food products 
(other than milk products and filled 
milk) are processed and from which 
there is no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages; and 

(4) Used to produce: 

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, and 
their by-products (whey); 

(ii) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(iii) Any concentrated milk product in 
bulk fluid form other than that specified 
in paragraph (c)(1){iv) of this section; _ 

(iv) Plastic cream, frozen cream, 
anhydrous milkfat, aerated cream, sour 
cream and sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

(v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other semi-solid product resembling 
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a Class Il product and containing less 
than 10 percent butterfat; 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed 
containers; and 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to the 
public. 

(c) Class Ill milk. Class Il milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 
(whey); 

(ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 
Class III product; 

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk 
form and products specified in 
poner (b)(1) of this section in bulk 


orm; 

(3) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are disposed of by a handler 
for animal feed; 

(4) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are dumped by a handler if 
the market administrator is notified of 
such dumping in advance and is given 
the opportunity to verify such 
disposition; 

(5) In skim milk in any modified fluid 
milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
— definition pursuant to § 1004.15; 
an 

(6) In shrinkage assigned pursuant to 
§ 1004.41(a) to the receipts specified in 
§ 1004.41(a)(2) and in shrinkage 
specified in § 1004.41 (b) and (c). 

80. Section 1004.41 is revised to read 


as follows: 


§ 1004.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1004.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 


(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraphs (b) (1) through (6) of this 
section, which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in excess 


of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1004.9(c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
$ 1004.9(c) and in milk diverted to such 
plant from another pool plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage under this paragraph shall be 
2 percent: 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 

ulk tank samples, the applicable 
percentage shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk tank 
lots of fluid milk products received by 
transfer from other order plants, 
excluding the quantity for which Class II 
or Class Ill classification is requested by 
the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts 
from dairy farmers for other markets 
pursuant to § 1004.11 and receipts of 


bulk fluid milk products from 
unregulated supply plants, excluding the 
quantity for which Class Il or Class Il 


classification is requested by the 
handler; an 


(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk tank 


lots of fluid milk products transferred to 
other plants that is not in excess of the 


5331 


respective amounts of skim milk and 
butterfat to which percentages are 
applied in paragraphs (b) (1), (2), (4), (5), 
and (8) of this section; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1004.9 (b) or (c), but not in 
excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero. 


81. Section 1004.42 is revised to read 
as follows: 


$1004.42 Classification of transfers and 
diversions. 


(a) Transfers and diversions to pool 
plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers or 
diversions shall be subject to the 
following conditions: 

(1) The skim milk or butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1004.44(a)(13) and the 
corresponding step of § 1004.44(b); 

(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
§ 1004.44(a)(8) or the corresponding step 
of § 1004.44(b), the skim milk or 
butterfat so transferred or diverted shall 
be classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

(3) If the transferor-handler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1004.44 (a) (12) or (13) or 
the corresponding steps of § 1004.44(b), 
the skim milk or butterfat so transferred 
or diverted, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or the divertee- 
plant. 





(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b)(1), (2), or (3) 
of this section: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1004.40. 

(c) Transfers to producer-handlers 
and transfers and diversions to exempt 
distributing plants operated by 
governmental agencies. Skim milk or 
butterfat in the following forms that is 
transferred from a poo! plant to a 
producer-handler under this or any other 
Federal order or transferred or diverted 


from a pool plant to an exempt 
distributing plant operated by a 
governmental agency shall be classified: 

(1) As Class I milk, if 30 moved in the 
form of a fluid milk-product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee's utilization of 
skim milk and butterfat in each class, in 
series beginning with Class III, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) 7ransfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an cther order plant, a 
producer-handler plant, or an exempt 
distributing plant operated by a 
governmental agency shall be classified: 

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply: 

(i) If the conditions described in 
paragraphs (d)(2){i) (A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant's utilization to its receipts as set 
forth in paragraphs (d)(2) (ii) through 
(viii) of this section: 

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1004.30 for the month 
pe which such transaction occurred; 
an 

(B) The nonpoo! plant operator 
maintains books and records showing 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator; 

{ii) Route disposition in the marketing 
area of each Federal milk order from the 
nonpool plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 
thereunder shall be assigned to the 
extent possible in the following 
sequence: 

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants; 

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants; 
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(C) Pro rata to receipts of bulk fluid 
milk products at such nonpoo! plant 
from pool plants; and 

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpoo! plant from 
other order plants; 

{iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpool plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants; 

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 
extent possible in the following 
sequence: 

(A) Pro rata to receipts of fluid milk 
products at such nonpool plant from 
pool plants; and: 

(B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpool plant from 
other order plants; 

(v) Any remaining unassigned Class I 
disposition from the nonpool plant shall 
be assigned to the extent possible in the 
following sequence: 

(A) To such nonpool plant's receipts. 
from dairy farmers who the market 
administrator determines constitute 
regular sources of milk for such nonpool 
plant; and 

(B) To such nonpool plant's receipts of 
milk from plants not fully regulated 
under any Federal milk order which the 
market administrator determines 
constitute regular, sources of milk for 
such nonpool plant; 

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from pool plants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
utilization, then to Class III utilization, 
and then to Class II utilization at such 
nonpoo!l plant; 

(vii) Receipts of bulk fluid cream 
products at the nonpoo! plant from pool 
plants and other order plants shall be - 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class III utilization, then to 
any remaining Class II utilization, and 
then to Class I utilization at such 
nonpool plant; and 

(viii) In determining the nonpool 
plant's utilization for purposes of this 
paragraph, any fluid milk products and 
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bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
_plant that are set forth in paragraph 
(d)(2) of this section. 
82. Section 1004.43 is revised to read 
as follows: 


§ 1004.43 General classification rules. 

(a) Each month, the market 
administrator shall correct for 
mathematical and other obvious errors, 
the reports of receipts and utilization 
submitted pursuant to § 1004.30 (a), (b), 
and (d) by each handler and compute 
the total pounds of skim milk and 
butterfat, respectively, in each class at 
each of the plants of such handler, and 
the total pounds of skim milk and 
butterfat in each class which was 
received from producers by a 
cooperative association handler 
pursuant to § 1004.9 (b) and (c) and was 
not received at a pool plant. 

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such products plus 
all the water originally associated with 
such solids. 

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1004.9 (b) or 
(c) shall be determined separately from 
the operations of any pool plant 
operated by such cooperative 
association. 

83. Section 1004.44 is revised to read 
as follows: 


§ 1004.44 Classification of producer milk. 

After making the computations 
pursuant to § 1004.43, the market 
administrator each month shall 
determine the classification of milk 
received from producers by each 
cooperative association handler 
pursuant to § 1004.9 (b) and (c) which 
was not received at a pool plant, and the 
classification of milk received from 
producers and from cooperative 
association handlers pursuant to 
§ 1004.9(c) at each pool plant for each 
handler as follows: , 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in 
§ 1004.41(b); 


(2) Subtract from the total pounds of 
skim milk in Class I, the pounds of skim 
milk in: 

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and 

(ii) Receipts of exempt milk; 

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from an other order plant, except that to 
be subtracted pursuant to paragraph 
(a)(8)(vi) of this section, as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining, or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) Subtract from the remaining 
pounds of skim milk in Class I the 
pounds of skim milk in packaged fluid 
milk products in inventory at the 
beginning of the month. This paragraph 
shall apply only if the pool plant was 
subject to the provisions of this 
paragraph or comparable provisions of 
another Federal milk order in the 
immediately preceding month; 

(5) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1004.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class II; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in products 
specified in § 1004.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class Il. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(6) or 
comparable provisions of another 
Federal milk order in the immediately 
preceding month; 

(7) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
§ 1004.40(b), but not in excess of the 
pounds of skim milk remaining in Class 


(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 


beginning with Class III, the pounds of 
skim milk in each of the following: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(6) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1004.40(b)(1) that was not 
subtracted pursuant to paragraph (a) (5), 
(6), and (7) of this section; 

(ii) Receipts of fluid milk products 
from dairy farmers for other markets 
pursuant to § 1004.11 and from 
unidentified sources; 

(iii) Receipts of fluid milk products 
from a producer-handiler, as defined 
under this or any other Federal order; 

(iv) Receipts (other than exempt milk) 
of fluid milk products from a handler 
pursuant to § 1004.9(e); 

(v) Receipts of reconstituted skim milk 
in filled milk from unregulated supply 
plants that were not subtracted pursuant 
to paragraph (a)(2) of this section; 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor plant and is not 
assigned under this step at a plant 
regulated under another market pool 
order; 

(9) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class Ill, in 
sequence beginning with Class III: 

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i) and (8)(v) of this section for 
which the handler requests 
aclassification other than Class I, but 
not in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined; 

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i), (8)(v) and (9)(i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to 
paragraphs (a)(9)(ii) (A) through (C) of 
this section. Should the pounds of skim 
milk to be subtracted from Class II and 
Class III combined exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class 11 to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
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equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount: 

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
Class I utilization resulting from 
reported Class I transfers between pool 
plants of the handler); 

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, from 
a cooperative association in its capacity 
as a handler pursuant to § 1004.9(c), and 
in receipts of bulk fluid milk products 
from other order plants that were not 
subtracted pursuant to paragraph 
(a)(8)(vi) of this section; and 

(C} Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and 

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph 
(a)(8){vi) of this section, if Class II or 
Class Ill classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
Il and Class II combined; 

(10) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1004.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(4), (6) and (8)(i) of this 
section; 

(11) Add to the remaining pounds of 
skim milk in Class Il, the pounds of 
skim milk subtracted pursuant to 
paragraph (a)(1) of this section; 

(12) Subject to the provisions of 
paragraphs (a)(12) (i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, prorata to the total pounds of 
skim milk remaining in Class I and in 
Class I and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 


handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first fromi Class III and then 
from Class II, the pounds of skim milk in 
receipts of fluid milk products from 
unregulated supply plants and from 
other orderplants if not classified or 
priced pursuant to the order regulating 
such plants, that were not subtracted 
pursuant to paragraphs (a)(2){i), (8)(v) 
and (9) (i) and (ii) of this section and 
that were not offset by transfers or 
diversions of fluid milk products to the 
same unregulated supply plant from 
which fluid milk products to be 
allocated at this step were received: 

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class III 
combined pursuant to paragraph (a)(12) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class II! combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler's other 
pool plesis shall be adjusted in the 
reverse direction by a like amount; and 

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(12) of this section excaed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class Il). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
beginning with the nearest plant at 
which Class I utilization is available; 

(13) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in remaining receipts of bulk 
fluid milk products from other order 
plants (except receipts from other order 
plants not classified and priced pursuant 
to the order regulating such plants), that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a)(8)(vi) and (9)(iii) of this 
section: 
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(i) Subject to the provisions of. 
paragraphs (a)(13) (ii), (iii), and (iv) of 
this section, such subtraction shall be 
pro raia to the pounds of skim milk in 
Class I and in Class II and Class III 
combined, with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class Il with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk: 

(A) The estimated utilization of skim 
milk of all handlers in each class, as 
announced for the month pursuant to 
§ 1004.45(b); or 

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the - 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler); 

(ii) Should the proration pursuant to 
paragraph (a)(13)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from . 
Class Ii and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received; 

(iii) Except as provided in paragraph 
(a)(13)(ii) of this section, should the 
computations pursuant to paragraph 
(a)(13) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted . 
from Class II and Class III combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class III 
combined shall be increased (increasing 
as necessary Class II] and then Class I 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
successively more distant pool plant of 
the handler) by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and 

(iv) Except as provided in paragraph 


_ (a)(13){ii) of this section, should the 


computations pursuant to paragraph 


: (a)(13).(i) or (ii) of this section result in a 


quantity of skim milk to be subtracted 


' from Class I that exceeds the pounds of 


skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 


increased by an amount equal to such 
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excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class III combined shall be decreased 
by a like amount (decreasing as 
necessary Class III and then Class IJ). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available; 

(14) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant and from a 
cooperative association in its capacity 
as a handler pursuant to § 1004.9(c) 
according to the classification assigned 
pursuant to § 1004.42(a); and 

(15) If the pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
“overage”; 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and 

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the computations 
pursuant to paragraph (a)(15) of this 
section and the corresponding step of 
paragraph (b) of this section. 

84. In § 1004.45, paragraph (b) is 
amended by changing the reference to 
“§ 1004.44(a)(10)” to “§ 1004.44{a)(13)”, 
and paragraphs (c) and (d) are revised 
to read as follows: 


§ 1004.45 Market administrator’s reports 
and announcements concerning 


* * * * * 


(c) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from an other order plant, the 
class to which such receipts are 
allocated pursuant to § 1004.44 on the 
basis of such report, and thereafter any 
change in such allocation required to 


correct errors disclosed in verification of 


such report; and 

(d) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant, the class to which 
such shipments were allocated by the 
market administrator of the other order 


on the basis of the report by the | 
receiving handler; and, as necessary, 
any changes in such classification 
arising from the verification of such 
report. 


85. Section 1004.50 is revised to read 
as follows: 


§$ 1004.50 Class prices. 


Subject to the provisions of § 1004.52 
the class prices per hundredweight of 
milk for the month shall be as follows: 


(a) Class I price. The Class I price 
shall be the basic formula price for the 
second preceding month plus § 3.03. 

(b) Class II price. The Class II price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class II price shall be the basic Class II 
formula price computed pursuant to 
§ 1004.51(b) for the month plus the 
amount that the value computed — 
pursuant to paragraph (b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 


- gection, plus any amount by which the 


basic Class I formula price for the - 
second preceding month, adjusted 
pursuant to paragraphs (b)(1) and (b)(2) 
of this section, was less than the basic 
formula price for the second preceding 
month. 

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to § 1004.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (b)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
§ 1004.51(b). 

(c) Class III price. Subject to the 
adjustment set forth below for the 
applicable month, the Class III price 
shall be the basic formula price for the 
month. 


86. Section 1004.51 is revised to read 
as follows: —- ‘ 
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§ 1004.51 Basic formula prices. 

(a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to: 

§$ 1004.74 shall be used. 

(b) The “basic Class II formula price” 
for the month shall be the basic formula 
price for the second preceding month 
plus or minus the amount computed 
pursuant to paragraphs (b) (1) through 
(4). of this section. 

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1004.21 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations: 

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese; 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and. the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 


’ second preceding month. 


(3) Compute weighting factors to be 
applied to the changes in gross values 





determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
paragraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and 
(ii) of this section: 

(i) Combine the total production of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and 

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 


§ 1004.52 [Amended] 

87. Section 1004.52 is amended by 
removing the word “pool” from 
paragraph (a). 

88. Section 1004.53 is revised to read 
as follows: 


§ 1004.53 Announcement of class prices 
and producer butterfat differential. 

The market administrator shall 
announce publicly on or before: 

(a) The fifth day of each month, the 
following: 

(1) The Class I price for the following 
month; 

(2) The Class III price for the 
preceding month; and 

(3) The producer butterfat differential 
for the preceding month. 

(b) The fifteenth day of each month, 
the Class II price for the following 
month. 

89. Section 1004.60 is revised to read 
as follows: 


§ 1004.60 Handier’s value of milk for 
computing uniform prices. 

For the purpose of computing the 
uniform price, the market administrator 
shall determine for each month the 
value of milk of each handler with 
respect to each of the handler’s pool 
piants and of each handler described in 
§ 1004.9 (b) and {c) as follows: 


(a) Multiply the quantity of milk 
received from a cooperative association 
as a handler pursuant to § 1004.9(c) and 
allocated pursuant to § 1004.44(a)(14) 
and the corresponding step of 
§ 1004.44(b) and the quantity of 
producer milk in each class, as 
computed pursuant to § 1004.44{c), by 
the applicable class prices (adjusted 
pursuant to § 1004.52); 

(b) Add the amount obtained from 
multiplying the pounds of overage 
deducted from each class pursuant to 
§ 1004.44{a)(15) and the corresponding 
step of § 1004.44(b) by the applicable 
class prices adjusted by the applicable 
differentials pursuant to §§ 1004.52, 
1004.74 and 1004.79; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to 
§ 1004.44{a)(10) and the corresponding 
step of § 1004.44{b); 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1004.44({a)(8) (i) through 
{iv) and the corresponding step of 
§ 1004.44(b), excluding receipts of bulk 
fluid cream products from another order 
plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicabie at the location 
of the transferor-plant (but not less than 
the Class III price) and the Class Ill 
price by the hundredweight of skim milk 
and butterfat subtracted from Ciass I 
pursuant to § 1004.44{a)(8) (v) and (vi) 
and the corresponding step of § 1004.44 
(b); and 

(f} Add an amount equal to the value 
at the Class I price of skim milk and 
butterfat assigned to Class I pursuant to 
§ 1004.44(a){12) and the corresponding 
step of § 1004.44{b) (excluding receipts 
from partially-regulated distributing 
plants for which disposition a specific 
allocation is made to Federal order 
receipts from this or any other order) 
adjusted for the location of the nearest 
plant from which such types of receipts 
were received. 

90. Section 1004.61 is amended by 
changing the reference to “§ 1004.60({e)” 
in paragraph (a)(4)(ii) to “§ 1004.60(f}”, 
revising paragraphs (a)(5) and (b) to 
read as follows, and by changing the 
reference “(b)(7)" in paragraph {c) to 
“(b)(5)”. 
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§ 1004.61 Computation of weighted 
average price and uniform prices for base 
milk and excess milk. 

(a) eee 

(5) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight. 
The resulting figure shall be the 


weighted average price for the month. 


* * * * * 


(b) Subject to paragraph (c) of this 
section, for each month the market 
administrator shall compute the uniform 
prices per hundredweight for base milk 
and excess milk, each of 3.5 percent 
butterfat content, f.o.b. market, as 
follows: 

(1) Compute the aggregate value of 
excess milk for all handlers included in 
the computations pursuant to paragraph 
(a) of this section as follows: 

(i) Multiply the quantity of such milk 
which does not exceed the total quantity 
of producer milk received by such 
handlers assigned to Class III milk by 
the Class III milk price; 

(ii) Multiply the remaining 
hundredweight quantity of excess milk 
that does not exceed the total quantity 
of such handlers’ producer milk assigned 
to Class II milk by the Class II price; 

{iii} Multiply the remaining 
hundredweight quantity of excess vara 
by the Class I price; and 

(iv) Add together the resulting 
amounts; 

(2) Divide the total value of excess 
milk obtained in paragraph (b)(1) of this 
section by the total hundredweight of 
such milk and round to the nearest cent. 
The result shall be the uniform price for 
excess milk. 

(3) From the amount resulfing from the 
computations of paragraphs (a) (1) 
through (3) of this section subtract an 
amount computed by multiplying the 
hundredweight of milk specified in 
paragraph (a)(4)(ii) of this section by the 
weighted average price; 

(4) Subtract the aggregate value of 
excess milk determined in paragraph 
(b)(1) of this section; 

(5) Divide the result obtained in 
paragraph (b)(4) of this section by the 
total hundredweight of base milk for 
handlers included in the computations _ 
pursuant to paragraph (a) of this section 
and subtract not less than4 cents nor — 
more than 5 cents per hundredweight. 
The result shall be the uniform price for 
base milk. 


* . * * 


91. In $ 1004.71, paragraph (b)(2) is 
amended by changing the reference 
“§ 1004.60(e)” to “§ 1004.60(f)”, and 
paragraph (c)(2) is revised to read as 
follows: 
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§ 1004.71 Payments to the producer- 
settlement fund. 


a * * ® * 
Cc * 28 

(2) Compute the value of the quantity 
assigned in paragraph (c)(1) of this 
section to Class I disposition in this 
area, at the Class I price under this part 
applicable at the location of the other 
order plant and subtract its value at the 
Class Ill price. 


§ 1004.73 [Amended] 

92. In § 1004.73, paragraph (a)(1) is 
amended by changing the words “Class 
II” to “Class III”. 

93. Section 1004.75 is revised to read 
as follows: 


§ 1004.75 Location differentials to 
producers and on nonpool milk. 

(a) For milk received from producers 
and from cooperative association 
handlers pursuant to § 1004.9(c) at a 
plant located 55 miles or more from the 
city hall in Philadelphia, Pa., and also at 
least 75 miles from the nearer of the zero 
milestone in Washington, DC, or the city 
hall in Baltimore, Md. (all distances to 
be the shortest highway distance as 
determined by the market 
administrator), the uniform price for 
base milk computed pursuant to 
§ 1004.61(b) shall be reduced 1.5 cents 
for each 10 miles distance or fraction 
thereof that such plant is from the 
nearest of such basing points. 

(b) For purposes of computations 

-pursuant to §§ 1004.71 and 1004.73 the 
weighted average price shall be reduced 
at the rate set forth in paragraph (a) of. 
this section applicable at the location of 
the nonpool plant from which the milk 
was received, except that the adjusted 
weighted average price shall not be less 
than the Class III price. 

94. Section 1004.76 is amended by 
revising paragraphs (a)(1)}(i) and (b)(5) to 
read as follows: 


§ 1004.76 Payments by a handier 
Se ee 


* * * * 
ee 
a 


(1)(i) The obligation that would have 
been computed pursuant to § 1004.60 at 
such plant shall be determined as 
though such plant were a pool plant. For 
purposes of such computation, receipts 
at such nonpool plant from a pool plant, 
a cooperative association as a handler 
pursuant to § 1004.9(b), or an other order 
plant shall be assigned to the utilization 
at which classified at the pool piant or 
other order plant and transfers from 
such nonpool plant to a pool plant or an 
other order plant shall be classified as 
Class III milk if allocated to such class 
at the pool plant or other order plant 


and be valued at the weighted average 
price of the respective order if so 
allocated to Class I milk except that 
reconstituted skim milk in filled milk 
shall be valued at the Class III price. 
There shall be included in the obligation 
so computed a charge in the amount 
specified in § 1004.60(f) and a credit in 
the amount specified in § 1004.71(b)(2) 
with respect to receipts from an 
unregulated supply plant, except that 
the credit for receipts of reconstituted 
skim milk in filled milk shall be at the 
Class II price, unless an obligation with 
respect to such plant is computed as 
specified below in paragraph (a)(1)(ii) of 
this section; and 


* ® * * * 


(b) a2ee 

(5) From the value of such milk at the 
Class I price, subtract its value at the 
weighted average price, and add for the 
quantity of reconstituted skim milk 
specified in paragraph (b)(3) of this 
section its value computed at the Class I 
price less the value of such milk at the 
Class III price (except that the Class I 
price and the weighted average price 
shall be adjusted for the location of the 
nonpool plant and shall not be less than 
the Class III price). 


95. Section 1004.85 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1004.85 Assessment for order 
administration. 


* * J * * 


(a) Each handler (excluding a 
cooperative association in its capacity 
as a handler pursuant to § 1004.9(c), and 
a cooperative association as the 
operator of a pool plant with respect to 
milk transferred in bulk to a pool plant) 
with respect to the handler’s receipts of 
producer milk (including such handler’s 
own-farm production, milk received 
from a cooperative association pursuant 
to § 1004.9(c), and milk transferred in 
bulk from a pool plant owned and 
operated by a cooperative association) 
and other source milk allocated to Class 
I pursuant to § 1004.44(a) (8) and (12) 
and the corresponding step of 
§ 1004.44(b), except such other source 
milk that is excluded from the 
computations pursuant to § 1004.60 (d) 
and (f); 


§ 1004.92 [Amended] 


96. Section 1004.92 is amended by 
removing the last sentence of paragraph 
(a) and removing and reserving 
paragraph (e). 

Effective date: April 1, 1991. 


Signed at Washington, DC, on January 31, 
1991 


Jo Ann R. Smith, 

Assistant Secretary, Marketing and 
Inspection Services. 

[FR Doc. 91-3043 Filed 2-8-01; 8:45 am] 
BILLING CODE 3410-02-% 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 90-NM-224-AD; Amdt. 39- 
6895) 


Airworthiness Airbus 
Industrie Model A320-111, A320-211, 
and A320-231 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


sumMARY: This amendment adopis a 
new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A320-111, A320-211, and A320- 
231 series airplanes, which requires a 
one-time inspection of the main landing 
gear (MLG) wheel axles to detect 
defects in the MLG sliding tube 
assemblies and to identify part numbers, 
and replacement, if necessary. This 
amendment is prompted by fatigue 
testing of sliding tube subassemblies 
found with cracks which revealed that 
certain assemblies must be replaced 
upon the accumulation of 6,600 landings. 
This condition, if not corrected, could 
result in loss of the MLG wheels. 


EFFECTIVE DATES: March 19, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
Airbus Industrie, Airbus Support 
Division, Avenue Didier Daurat, 31700 
Blagnac, France. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 227-2140. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain Airbus Industrie Model A320- 
111, and A320-211, and A320-231 series 
airplanes, which requires a one-time 
inspection of the main landing gear 
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(MLG) wheel axles to detect defects in 
the MLG sliding tube assemblies and to 
identify part numbers, and replacement, 
if necessary, was published in the 
Federal Register on November 2, 1990 
{55 FR 47069). 


Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supported the rule. 

Another commenter requested that the 
final rule be revised to state that 
replacement of all sli tube 
assemblies identified as suspect should 
be required within 6,600 landings; 
paragraph A.., as stated in the proposal, 
would require replacement “prior to 
further flight.” The commenter stated 
that the limit of 6,600 landings is related 
to the replacement of a suspect sliding 
tube, regardless of the time that occurs 
between the inspection and the 
replacement of the suspect sliding tube. 
The FAA agrees that a clarification of 
the wording of the rule is necessary. The 
intent of paragraph A. is to require 
inspection prior to the accumulation of 
6,600 landings and replacement of 
suspect or defective tubes prior to 
further flight after the inspection. In 
effect, this requires replacement of all 
suspect tubes within 6,600 landings. 
Paragraph A. of the final rule has been 
clarified to explicitly specify when 
replacement must be accomplished. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
described above. The change will 
neither increase the economic burden on 
any affected operator nor increase the 
scope of the rule. 

It is estimated that 20 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 6 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$4,800. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 

o warrant the preparation of a 
4 Federalism Assessment. 


For the reasons discussed above, I 
certify that this action: (1) Is not a 
“major rule” under Executive Order 
12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Airbus Industrie: Applies to Model A320-111, 
A320-211, and A320-231 series airplanes, 
equipped with twin wheel axles; Serial 
Numbers 002 through 044, 052 through 
055, 059 through 073, 076 through 078, and 
081; certificated in any category. 
Compliance is required as indicated, 
unless previously accomplished. 

To detect defects in the main landing gear 
(MLG) sliding tube assemblies, accomplish 
the following: 

A. Prior to the accumulation of 6,600 
landings, or within 30 days after the effective 
date of this AD, whichever occurs later, 
accomplish the following in accordance with 
Airbus Industrie Service Bulletin A320-32- 
1031, Revision 1, dated March 19, 1990: 

1. Perform an inspection of the MLG wheel 
axles, using “Stresscan 500C” test equipment. 

2. Identify the part number of the MLG 
sliding tube assemblies. 

3. Replace all sliding tube assemblies 
identified as suspect. 

Note: The Airbus Industrie service bulletin 
references Dowty Rotol Service Bulletin 200- 
32-70, Appendix A, dated December 7, 1989, 
for additional instructions. 

B. If defects are found as a result of the 
inspection required by paragraph A. of this 
AD, prior to further flight, replace all sliding 
tube assemblies, in accordance with Airbus 
Industrie Service Bulletin A320-32-1031, 
Revision 1, dated March 19, 1990. 


SS —— —— 


C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. © 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Airbus 
Industrie, Airbus Support Division, 31700 
Blagnac, France. These documents may be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 1691 
Lind Avenue SW., Renton, Washington. 


This amendment becomes effective 
March 19, 1991. 

Issued in Renton, Washington, on February 
1, 1991. 
Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 91-3146 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 90-NM-235-AD; Amdt. 39- 
6889] 


Airworthiness Directives; British 
Aerospace Model ATP Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


summany: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model ATP series airplanes, which 
requires disconnecting the stall warning 
contoured airframe heaters from the . 
essential busbars and reconnecting them 
to the non-essential busbars. This 
amendment is prompted by a report 
that, in the event of a single transformer 
rectifier unit (TRU) failure, a potential 
for overload exists on the remaining 
TRU. This condition, if not corrected, 
could result in the loss of all DC 
(battery) electrical power. 

EFFECTIVE DATE: March 18, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
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International Airport, Washington, DC 
20041-0414. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227— 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to 
certain British Aerospace Model BAe 
ATP series airplanes, which requires 
disconnecting the stall warning 
contoured airframe heaters from the 
essential busbars and reconnecting them 
to the non-essential busbars, was 
published in the Federal Register on 
November 19, 1990 (55 FR 48130). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 15 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately four 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. The 
estimated cost for required parts is $168. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $4,920. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: (1) Is not a 
“major rule” under Executive Order 
12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and is 


contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended]. 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

British Aerospace: Applies to Model ATP 
series airplanes, Serial Numbers 2002 
through 2018, inclusive, certificated in 
any category. Compliance is required as 
indicated, unless previously 
accomplished. 

To prevent the loss of all DC electrical 
power, accomplish the following: 

A. Within 60 days after the effective date 
of this AD, disconnect the stall warning 
contoured airframe heaters from the essential 
28V DC busbars and reconnect them to the 
non-essential busbars, in accordance with the 
Accomplishment Instructions in British 
Aerospace Service Bulletin ATP-27-18, 
Revision 1, dated January 31, 1990. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
Aerospace, PLC, Librarian for Service 
Bulletins, Dulles International Airport, 
Washington, DC 20041-0414. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 


This amendment becomes effective 
March 18, 1991. 

Issued in Renton, Washington, on January 
30, 1991. 
Steven B. Wallace, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-3142 Filed 2-8-61; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 


[Docket No. 90-NM-234-AD; Amci. So- 
6890] 


Alrworthiness Directives; British 
Aerospace Model BAe 125-800A 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all British Aerospace 
Model BAe 125-800A series airplanes, 
which requires a one-time visual 
inspection of the left and right main 
landing gear (MLG) side stay to wing 
pick-up fitting for adequate clearance; a 
visual inspection to detect distortion of 
the left and right MLG side stay center 
pivot; and a dye penetrant inspection to 
detect cracks in the left and right MLG 
side stay attachment lugs; and repair, if 
necessary. This amendment is prompted 
by reports of damage to various MLG 
components due to severe vibration on 
takeoff and landing. This condition, if 
not corrected, could result in reduced 
structural integrity of the MLG. 
EFFECTIVE DATE: March 18, 1991. 
ADDRESSES: The applicable service 
information may be obtained from 
British Aerospace, PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington, DC 
20041-0414. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227— 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive, applicable to all 
British Aerospace Model BAe 125-800A 
series airplanes, which requires a one- 
time visual inspection of the left and 





right main landing gear (MLG) side stay 
to wing pick-up fitting for adequate 
clearance; a visual inspection to detect 
distortion of the left and right MLG side 
stay center pivot; and a dye penetrant 
inspection to detect cracks in the left 
and right MLG side stay attachment 
lugs; and repair, if necessary; was 
published in the Federal Register on 
November 19, 1990 (55 FR 48132). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

Since the issuance of this Notice, 
British Aerospace has issued Revision 1 
to Service Bulletin 32-227, dated 
October 12, 1990. This revision clarifies 
the procedures for inspecting the left 
and right MLG side stay center pivot 
nut. The final rule has been revised to 
incorporate this latest revision to the 
service bulletin as an additional source 
of service information. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
noted above. 

This is considered to be interim action 
until final action is identified, at which 
time the FAA may consider further 
rulemaking. 

It is estimated that 108 airplanes of 
US. registry will be affected by this AD, 
that it will take approximately 36 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $155,520. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the varoius levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: (1) Is not a 
“major rule” under Executive Order 
12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and is 
contained in the Rules Docket. A copy of 


it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

British Aerospace: Applies to all Model BAe 
125-800A series airplanes, certificated in 
any category. Compliance is required 
within 60 days after the effective date of 
this AD, unless previously accomplished. 

To detect damage to main landing gear 
(MLG) components and to prevent reduced 
structural integrity of the MLG, accomplish 
the following: 

A. Perform a visual inspection of the left 
and right MLG side stay to wing pick-up 
fitting for adequate clearance, in accordance 
with British Aerospace Service Bulletin 32- 
224, Revision 1, dated August 30, 1990. 

1. If clearance is less than 0.025 inch, prior 
to further flight, perform a dye penetrant 
inspection and repair, in accordance with 
British Aerospace Service Bulletin 57-72, 
dated January 28, 1990, and then proceed to 
paragraph B. of this AD. 

2. if there is a minimum clearance of 0.025 
inch around the full circumference, prior to 
— flight, proceed to paragraph B. of this 


vn Disassemble, clean, lubricate, and 
reassemble and recheck clearance in 
accordance with British Aerospace Service 
Bulletin 32-224, Revision 1, dated August 30, 
1990. 

1. If a minimum clearance of 0.025 inch 
does not exist, prior to further flight, repair in 
a manner approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Airplane Transport Directorate. 

2. If there is a minimum clearance of 0.025 
inch, proceed to paragraph C. of this AD. 

C. Unless accomplished in accordance with 
paragraph A.1. of this AD, perform a dye 
penetrant inspection of the left and right MLG 
side stay attachment lugs, in accordance with 
British Aerospace Service Bulletin 57-72, 
dated January 28, 1990. 

1. If a crack is found, prior to further flight, 
repair in accordance with paragraph 2.A.(5) 
of the service bulletin, and repeat dye 
penetrant inspection to ensure all cracks 
have been removed. 
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2. If cracks are still evident, prior to further 
flight, repair in a manner approved by the . 
Manager, Standardization Branch, ANM-113, 
FAA Transport Airplane Directorate. 

3. If no cracks are found, prior to further 
flight, thoroughly degrease the blended area, 
restore protective treatment and surface 
finish, reinstall side:stay assembly, and 
torque tighten upper side stay locating pin 
retaining nut to 500 inch-pounds +/— 50 
inch-pounds in accordance with paragraphs 
2.A.(9) and (10).of the service bulletin. 

D. Perform a visual inspection of the left 
and right MLG side stay center pivot for 
distortion, in accordance with British 
Aerospace Service Bulletin 32-225, dated 
May 30, 1990. 

1. If distortion is less than 0.002 inch, prior 
to further flight, reinstall nut to side stay 
center pivot, in accordance with paragraph 
2.A.(3) of the service bulletin. 

2. If distortion is greater than 0.002 inch, 
prior to further flight, discard nut and replace 
with new nut, in accordance with paragraphs 
2.A.(4) through 2.A.(9) of the service bulletin. 

3. If a side stay center pivot nut was found 
to be distorted and was replaced, prior to 
further flight, remove the affected side stay 
from the airplane, disassemble, and perform 
the following, in accordance with British 
Aerospace Service Bulletin 32-227, dated 
August 30, 1990; or Revision 1, dated October 
12, 1990: 

a. Conduct a visual inspection for cracks 
using an 8X magnifying glass. 

b. Conduct an eddy current inspection of 
the upper side stay assembly. 

c. Conduct a magnetic particle inspection 
of the lower side stay assembly. 

4. If cracked parts are found, prior to 
further flight, replace with new parts having 
the same part numbers, and accomplish the 
following: 

a. Restore protective treatment, bond any 
detached washers, replace any worn or 
damaged items, and reassemble side stay 
upper arm to lower arm, and reinstall side 
stay on airplane in accordance with the 
service bulletin. 

b. Perform adjustment/test procedures in 
accordance with the service bulletin. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
Aerospace, PLC, Librarian for Service 
Bulletins, P.O. Box 17414, Dulles International 
Airport, Washington, DC 20041-0414. These 
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documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


This amendment becomes effective 
March 18, 1991. 

Issued in Renton, Washington, on January 
31, 1991. 
Steven B. Wallace, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-3145 Filed 2~8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 91-NM-01-AD; Amdt. 39-6893] 


Airworthiness Directives; McDonnell 
Dougias Model DC-9 and DC-9-80 
Series Airplanes, Model MD-88 
Airplanes, and C-9 (Military) Airplanes, 
Equipped With Primary Longitudinal 
Trim Relays, Leach Part Number 9207- 
10166 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action publishes in the 
Federal Register and makes effective as 
to all persons an amendment adopting 
Airworthiness Directive (AD) T91-01-51, 
which was previously made effective as 
to all known U.S. owners and operators 
of McDonnell Douglas Model DC-9 and 
DC-9-80 series airplanes, Model MD-88 
airplanes, and C-9 (Military) airplanes 
by individual telegrams. This AD 
requires inspection of a specific primary 
longitudinal trim relay for discrepancies, 
and replacement, if necessary. This 
action is prompted by reports of shorting 
and burning of certain trim relays. This 
condition, if not corrected, could result 
in an uncontrolled fire in the forward 
cargo compartment of the airplane. 
DATES: Effective February 27, 1991, as to 
all persons except those persons to 
whom it was made immediately 
effective by telegraphic AD T91-01-51, 
issued January 2, 1991, which contained 
this amendment. 

ADDRESSES: The applicable service 
information may be obtained from 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 
California 90846. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Kirk Baker, Aerospace Engineer, 


ANM-133L, FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; telephone 
(213) 988-5345. 


SUPPLEMENTARY INFORMATION: On 
December 21, 1990, the FAA issued 
telegraphic AD T90-26-53, applicable to 
McDonnell Douglas Model DC-9 and 
DC-9-80 series airplanes, Model MD-88 
airplanes, and C-9 (Military) airplanes 
series airplanes, which requires 
repetitive inspection for damage of 
certain primary longitudinal trim relays, 
and replacement, if necessary. That 
action was prompted by reports of 
shorting and burning of the relays 
(manufactured by Leach) and associated 
wiring on Model DC-9 series airplanes 
during flight, and a recent incident in 
which a fire occurred in the forward 
cargo compartment during flight. This 
condition, if not corrected, could result 
in uncontrolled fire in the forward cargo 
compartment. 


Subsequent to the issuance of that 
AD, the FAA determined that a specific 
additional primary longitudinal trim 
relay, Leach part number (P/N) 9207- 
10166, was not included in that AD as a 
relay which required inspection. Since 
this part-numbered relay may be subject 
to the same unsafe condition addressed 
in AD T90-26-53, the FAA determined 
that it too must be repetitively 
inspected. 

The FAA has reviewed and approved 
McDonnell Douglas Alert Service 
Bulletin A27-316, dated December 22, 
1990, which describes procedures for 
inspection of the integrity of the subject 
relay, and replacement, if necessary. 

Since it was found that immediate 
corrective action was required, notice 
and public procedure thereon were 
impracticable and contrary to the public 
interest, and good cause existed to make 
the AD effective immediately by 
individual telegrams issued on January 
2, 1991, to all known U.S. owners and 
operators of McDonnell Douglas Model 
DC-9 and DC-9-80 series airplanes, 
Model MD-88 airplanes, and C-9 
(Military) airplanes. These conditions 
still exist, and the AD is hereby 
published in the Federal Register as an 
amendment to § 39.13 of part 39 of the 
Federal Aviation Regulations (FAR) to 
make it effective as to all persons. 

The compliance times for the initial 
inspection differ between the affected 
models; operations conducted on Model 
DC-9-80 and MD-88 series airplanes 
more frequently employ the use of 
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autopilot, which minimizes the use of 
the subject relays. 


This is considered to be interim action 
until final action is identified, at which 
time the FAA may consider further 
rulemaking. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive. 





McDonnell Douglas: Applies to Model DC~9 
and DC-D-80 series airplanes, Mode) 
MD-88 airplanes, and C-9 (Military): 
equipped with primary longitudinal trim 
relays (up and down), Leach part number 
(P/N) 9207-10166; certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To eliminate overheating of the primary 
longitudinal trim relays and the possibility of 
fire in the forward cargo compartment, 
accomplish the following: 

A. For Model DC-9 airplanes (other than 
Mode) DC-9-80 series airplanes) and C-9 
(military) airplanes: Within 17 days after the 
effective date of this AD, or prior to the 
accumulation of 8,000 flight hours on the 
subject relays, whichever occurs later, 
remove the relay cover and inspect the 
primary longitudina! trim relays for evidence 
of contact degradation, arcing, carbon build- 
up. or other evidence of abnormal) wear on 
the contacts; and perform a functional check 
of the system in accordance with McDonnell 
Douglas Alert Service Bulletin A27-316, dated 
December 22, 1990. 

B. For Model DC-9-80 series airplanes and 
Model MD-388 airplanes: Within 30 days after 
the effective date of this AD, or prior to the 
accumulation of 18,000 flight hours on the 
subject relays, whichever occurs later, 
remove the relay cover and inspect the 
primary longitudinal trim relays for evidence 
of contact degradation, arcing, carbon build- 
up, or other evidence of abnormal wear on 
the contacts; and perform a functional check 
of the system in accordance with McDonnell 
Douglas Alert Service Bulletin A27-316, dated 
December 22, 1990. 

C. If damage is found, prior to further flight, 
remove and replace the relays in accordance 
with McDonnell Douglas Alert Service 
Bulletin A27-316, dated December 22, 1990. 

D. Perform repetitive inspections on the 
subject relays as required by paragraphs A. 
and B. of this AD at intervals not to exceed 
4,500 flight hours. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 


Angeles Aircraft Certification Office {ACO), 
FAA, Transport Airplane Directorate. 


Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
Principal Inspector (Pl). The Pl will then 


forward comments or concurrence to the Los 


Angeles ACO, 


P. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
Operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received t the appropriate 
service documents the manufacturer, 
may obtain copies upon request to 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, California 
90646. This information may be examined at 
the FAA, Northwest Mountain Region, ; 
Transport Airplane Directorate, 1601 Lind 
Avenue SW., Renton, Washington, or at the 


Los Angeles Aircraft Certification Office, 


3229 East Spring Street, Long Beach, 
California. 

This amendment becomes effective 
February 27, 1991, as to all persons, | 
except those persons to whom it was 
made immediately effective by 
telegraphic AD T91—01-51, issued 
January 2, 1991. which contained this 
amendment. 

Issued in Renton. Washington, on February 
1, 1991. 

Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 


(FR Doc, 91-3143 Filed 2-68-91; 8:45 am] 


BILLING CODE 4910-13-™ 


14 CFR Part 39 


[Docket No. 90-NM-283-AD; Amdt. 39- 
6894] 


Alrworthiness Directives: McDonnell . 
Douglas Model OC-9 and OC-9-80 


Series Airplanes, Model MD-88 


Airplanes, and C-9 (Military) Airplanes, 
Equipped With Primary Longitudinal 


Trim Relays, Leach Part Number $207- 
8333, -8333-1, -8968, -10101, and/or 


= 10296 
AGENCY: Federal Aviation 


Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action publishes in the 
Federal Register and makes effective as 


to all persons an amendment adopting 


Airworthiness Directive (AD] T90-26—53, 


which was previously made effective a8 
to all known U.S. owners and operators 
of McDonnell Douglas Mode] DC-9 and 
DC-9-80 series airplanes, Mode) MD-88 
airplanes, and C-9 (Military} airplanes 
by individual telegrams. This AD 
requires inspection of certain primary 


longitudinal trim relays for 


discrepancies, and replacement, if 
necessary. This action is prompted by 


reports of shorting and buming of 


certain trim relays. This condition, if not 
corrected, could result in an 
uncontrolled fire in the forward cargo 
compartment of the airplane. 


DATES: Effective February 27, 1991, as to 


all persons except those persons to 
whom it was made immediately 
effective by telegraphic AD T90—26-—53, 
issued December 21, 1990, which 
contained this amendment. 
ADORESSES: The applicable service 


information may be obtained from 


McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 


California 90848. 
This information may be examined at 


the FAA, Northwest Mountain Region, 


Transport Airplane Directorate, 1601 
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Lind Avenue SW., Renton, Washington, 
or at the Los Angeles Aircraft . 
Certification Office, 3229 East Spring 


Street, Long Beach, California 


FOR FURTHER INFORMATION CONTACT: 
Mr. Kirk Baker, Aerospace Engineer, 
ANM-133L, FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; telephone 
(213) 988-5345. 


SUPPLEMENTARY INFORMATION: On 
December 21, 1990, the FAA issued 
telegraphic AD T90-26-53, applicable to 
McDonneil Douglas Model DC-9 and 
DC-9-80 series airplanes, Model MD-88 
airplanes, and C-9 (Military) airplanes 
series airplanes, which requires 
repetitive inspection for damage of 
certain primary longitudinal trim relays, 
and replacement, if necessary. That 
action was prompted by reports of 
shorting and burning of the relays 
(manufactured by Leach) and associated 
wiring on Model DC-9 series airplanes 
during flight, and a recent incident in 
which a fire occurred in the forward. 
cargo compartment during flight, This 
condition, if not corrected, could result 
in uncontrolled fire in the forward cargo 
compartment. 

The compliance times for the initial 


inspection differ between the affected 


mode)s; operations conducted on Model 


DC-9-80 and MD-88 series airplanes 


more frequently employ the use of 
autopilot, which minimizes the use of 


the subject relays. 

Since it was found that immediate 
corrective action was required, notice 
and public procedure thereon were _ 
impracticable and contrary to the public 
interest, and good cause existed to make 
the AD effective immediately by 
individual telegrams issued on 
December 21, 1990, to all known U.S. 
owners and operators of McDonnell 
Douglas Model DC-9 and DC-9-80 
series airplanes, Model MD-88 
airplanes, and G-9 (Military) airplanes. 
These conditions still exist, and the AD 
is hereby published in the Federal 
Register as an amendment to $ 99.13 of 


part 39 of the Federal Aviation 


Regulations (FAR) to make it effective 


as to al] persons. 


This is considered to be interim action 
until final action is identified, at which 
time the FAA may consider further 


rulemaking. 
Note: At the time that AD T90-26-53 was 


issued, McDonnell Douglas had advised the 
FAA that it was preparing Alert Service 


Bulletin A27~$16, which was to contain more 


detailed information to assist operators in the 
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inspection of the integrity of the subject 
relays. That service bulletin was issued or 
December 22, 1990. The FAA has determined 


that the procedures specified in that service 
bulletin are acceptable in complying with the 


requirements of this AD. 


The regulations adopted herein will 


not have substantial direct effects on the 
States, on the relationship between the 


national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 


of government. Therefore, in accordance 
with Executive Order 12612, it is 


determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 


the procedures of Order 12291 with 


respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
determined further that this action 


involves an emergency regulation under 
DOT Regulatory Policies and Procedures 


(44 FR 11084, February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 


regulatory evaluation will be prepared 
and placed in the Rules Docket 


(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 


delegated to me by the Administrator, 
the Federal Aviation Administration 


amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—{AMENDED] 


1 The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a}, 1421 and 1423; 


49 U.S.C. 106(g) (Revised Pub. L. 87-449, 


January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended) 
2. Section 39.13 is amended by adding 
the following n new airworthiness 


directive: 


McDonnell Douglas: Applies to Model DC-9 
and DC-9-80 series airplanes, Model 
MD-88 airplanes, and C-8 (Military); 
equipped with primary longitudinal trim 
relays (up and down), Leach Part 
Number (P/N) 9207-8333, -8333-1, -8968, 
-10101, and/or —10296; certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To eliminate overheating of the primary 
longitudinal trim relays and the possibility of 
fire in the forward cargo compartment, 
accomplish the following: 

A. For Model DC-9 series airplanes (other 
than Model DC-9-80 series airplanes) and C- 
9 (military) airplanes: Within 17 days after 
the effective date of this AD, or prior to the 
accumulation of 8,000 flight hours on the 


subject relays, whichever occurs later, 
remove the relay cover and inspect the 


primary longitudinal trim relays for evidence 
of contact degradation, arcing, carbon build- 
up, or other evidence of abnormal wear on 
the contacts; and perform a functional check 
of the system in accordance with McDonnell 
Douglas DC-9 Maintenance Manual, chapter 
27-404. 

Note: Inspections accomplished in 
accordance with McDonnell Douglas Alert 
Service Bulletin A27-316, dated December 22, 
1990, are considered to comply with this 
paragraph. 

B. For Model DC-98-80 series ia a and 
Model MD-86 airplanes; Within 30 days after 
the effective date of this AD, or prior to the 
accumulation of 16,000 flight hours on the 


subject relays, whichever occurs later, 


remove the relay cover and inspect the 


primary longitudinal trim relays for evidence 
of contact degradation, arcing, carbon build- 


up, or other evidence of abnormal wear on 
the contacts; and perform a functional check 
of the system in accordance with McDonnell 
Douglas MD-80 Maintenance Manual, 
chapter 27-40-4, 


Note: Inspections accomplished in 
accordance with McDonnell Douglas Alert 
Service Bulletin A27-316, dated December 22, 
1990, are considered to comply with this 
paragraph. 

C. If damage is found, prior to further flight, 
remove and replace the relays in accordance 
with McDonnell Douglas Maintenance 
Manual, chapter 27—40-4; or M 
Douglas MD-80 Maintenance cos 
chapter 27-40-4: as applicable. 


Note: Removal and replacement actions 
accomplished in accordance with McDonnell 
Douglas Alert Service Bulletin A27-316, dated 
December 22, 1990, are considered to comply 
with this paragraph, 

D. Perform repetitive inspections on the 
subject relays as required by paragraphs A. 
and B. of this AD at intervals not to exceed 
4,500 flight hours. 

E. An alternative means of compliance or 
adjustment of the compliance time, which 


provides an acceptable level of safety, may 


be used when approved by the Manager, Los 
Angeles Aircraft Certification Office {ACO), 
FAA, Transport Airplane Directorate. 
Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
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Principa) Inspector (PI). The PI will then 
forward comments or concurrence to the Los 


Angeles ACO. 
F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 


operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive who 


have not already received the appropriate 
service documents from the manufacturer, 


may obtain copies upon request to 
McDonnell Douglas Corporation, 3855 


Lakewood Boulevard, Long Beach, California 


90846. This information may be examined e+ 
the FAA, Northwest Mountain Region, 


Transport Airplane Directorate, 1601 Lind 


Avenue SW., Renton, Washington, or at the 
Los Angeles Aircraft Certification Office 


3229 East Spring Street, Long Beach, 
California. 


This amendment becomes effective 
February 27, 1991, as to all persons, 


except those persons to whom it was 


made immediately effective by 


telegraphic AD T90-26-53, issued 


December 21, 1990, which contained this 
amendment. 


Issued in Renton, Washington, on February 
1, 1991. 


Leroy A. Keith, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service, 

[FR Doc. 91-3144 Filed 2—8-91; 8:45 am] 
BILLING CODE 4910-13-41 


14 GFR Part 39 
[Docket No. 86-ANE-44; Amdt. 39-6859] 


Airworthiness Directives; Pratt & 


Whitney (PW) JT9D Series Turbofan 
Engine 


AGENCY: Federal Aviation 


Administration (FAA), DOT. 
ACTION: Final rule. 


summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain PW JT9D series 


turbofan engines, which requires an 


initial and repetitive eddy current 
inspection or fluorescent penetrant 


inspection of the high pressure turbine 
first stage disk cooling air holes. This 


amendment is prompted by six reports 
of high pressure turbine (HPT} first stage 
disks that have developed cracks in 


service. This condition, if not corrected, 
could result in uncontained HPT first 


stage disk failure. 

DATES: Effective March 13, 1991. 
The incorporated by reference of 

certain publications listed in the 


regulation is approved by the Director of 


the Federal Register as of March 13, 
1991. 





ADDRESSES: The applicable service 
bulletin may be obtained from Pratt & 
Whitney, Publication Department, P.O. 
Box 611, Middletown, Connecticut 06457, 
or may be examined at the FAA, New 
England Region, Office of the Assistant 
Chief Counsel, room 311, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Daniel Kerman, Engine Certification 
Branch, ANE-141, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service, FAA, 12 
New England Executive Park, 
Burlington, Massachusetts 01803; 
telephone (617) 270-2410. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regul ations (FAR) to include 
an AD, applicable to PkW JT9D-59A, 
—70A, —7Q, and 7Q3 turbofan engines, 
which requires an initial and repetitive 
eddy current inspection or fluorescent 
penetrant inspection of HPT first stage 
disk cooling air holes, and removal from 
service of disks that have developed 
cracks, was published in the Federal 
Register on October 17, 1988 (53 FR 
40450). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the two 
comments received. 

The first commenter agreed with the 
AD as written. 

The second commenter stated that the 
eddy current equipment referenced in 
the PW Service Bulletin (SB) No. 5744 is 
unreliable and often produces noise and 
inconclusive inspection results, 
therefore, the commenter requested that 
fluorescent penetrant inspections be 
allowed in place of the proposed eddy 
current inspections. Furthermore, the 
commenter requested that the FAA first 
determine whether the proposed eddy 
current inspection is sufficiently reliable 
before adoption of the rule. The 
commenter also stated that it would 
appear that a fluorescent penetration 
inspection alone should be sufficient if 
all of the cracked disks were found to 
date using only this inspection. 

The FAA disagrees with the 
commenter’s statement relating to the 
reliability of the eddy current 
equipment. During the early 
development phase of this action, there 
was a modification made to improve the 
reliability of the probe used in the 
inspection. The FAA witnessed a 
demonstration of the eddy current 
inspection technique on the HPT first 
stage disk. The equipment was 
calibrated using a reference test 
specimen and the inspection was carried 


out to the satisfaction of the FAA. The 
FAA believes that the currently 
referenced eddy current equipment will 
detect cracks when functioning properly, 
and is adequate for this inspection 


program. 

The FAA agrees with the commenter’s 
statement that fluorescent penetrant 
inspection would be a sufficient means 
of detecting cracks, and that the FAA 
should allow this as an alternative 
inspection method. The FAA has ; 
subsequently performed an evaluation 
of both inspection techniques for certain 
parameters, such as minimum 
detectable crack size, and ease of 
overall inspection. The FAA has found 
that the eddy current inspection is a 
more accurate method, however, the 
fluorescent penetrating inspection is still 
an acceptable alternative inspection 
method. PW has since published SB 
5744, Revision 1. The FAA has approved 
fluorescent penetrant inspection as an 
alternative inspection procedure. The 
AD has therefore been modified to 
require HPT first stage disk inspection 
in accordance with SB 5744, Revision 1. 

After review of the available data, 
including the comments noted above, 
the FAA has determined that air safety 
and the public interest require the 
adoption of the rule with the noted 
changes. 

There are approximately 597 JT9D- 
59A, —70A, —7Q, and —7Q3 turbofan 
engines of the affected design in the 
world fleet. It is estimated that 125 
engines of U.S. registry would be 
affected by this AD, that it would take 
approximately 4 manhours per engine to 
accomplish the required actions, and 
that the average labor cost will be $40 
per manhour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $22,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
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this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety, and Incorporation by 
reference. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends 14 CFR part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 


PART 39—[AMENDED} 


1. The authority citation for part 39 - 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): : 


Pratt & Whitney: Applies to Pratt & Whitney 
(PW) JT9D-59A, -70A, -7Q, and -7Q3 
turbofan engines. 

Compliance is required as indicated, unless 
previously accomplished. 

To prevent an uncontained high pressure 
turbine (HPT) first stage disk failure, inspect 
the 40 cooling air holes on disk Part Numbers 
(P/N) 768001, 792701, 812901, and 819801, in 
accordance with the Accomplishment 
Instructions of PW Service Bulletin (SB) 5744, 
Revision No. 1, dated March 21, 1990, as 
follows: 

(a) Eddy current inspect or fluorescent 
penetrant inspect high pressure turbine first 
stage disks that have never been fluorescent 
penetrant inspected as follows: 

(1) Disks with 3,500 total cycles in service 
(CIS) or more on the effective date of this AD, 
prior to accumulating 5,000 total CIS or prior 
to accumulating the next 750 cycles in-service 
after the effective date of this AD, whichever 
occurs later. 

(2) Disks with less than 3,500 total CIS on 
the effective date of this AD prior to 
accumulating 5,000 total CIS. 

(b) Eddy current inspect or fluorescent 
penetrant inspect disks that have been 
previously fluorescent penetrant inspected, 
prior to accumulating the next 3,500 CIS since 
last fluorescent penetrant inspection 
accomplished in accordance with PW Engine 
Manual! 777210, Section 72-51-06, Inspection 
01, for the JT9D-7Q and -7Q3, or in 
accordance with PW Engine Manual 754459, 
Heavy Maintenance Section 72-51-02, Check- 
1, for the JT9D-59A and -70A, as applicable; 
or prior to accumulating the next 250 CIS 
after the effective date of this AD, whichever 
occurs later. 

(c) Thereafter, reinspect HPT first stage 
disks at intervals not to exceed 3,500 CIS __ 
since last eddy current inspect or fluorescent 
penetrant inspection. 
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{d) Remove from service, prior to further 
flight, disks found cracked during the 
inspection and replace with serviceable 


(e) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 

(f) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD may be approved by the 
Manager Engine Certification Office, Engine 
and Propeller Directorate, Aircraft 
Certification Service, FAA, 12, New England 
Executive Park, Burlington, Massachusetts 
01803. HPT inspections shall be done in 
accordance with the following PW document: 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552{a) 
and 1 CFR part 51. Copies may be obtained 
from Pratt & Whitney, Publications 
Department, P.O. Box 611, Middletown, 
Connecticut, 06457. Copies may be inspected 
at the FAA, New England Region, Office of 
the Assistant Chief Counsel, 12 New England 
Executive Park, Room 311, Burlington, 
Massachusetts 01803, or at the Office of the 
Federal Register, 1100 L Street NW., Room 
8401, Washington, DC. 

This amendment becomes effective 
March 13, 1991. 

Issued in Burlington, Massachusetts, on 
January 3, 1991. 

Jack A. Sain, 

Manager, Engine and Propeller Directorate 
Aircraft Certification Service. 

[FR Doc. 91-3147 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-4 


14 CFR Part 71 
[Airspace Docket No. 90-AEA-9] 


Alteration of VOR Federal Airways 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment alters the 


descriptions of VOR Federal airways 
located in the States of New York, 
Pennsylvania, and New Jersey. This 
action is the result of the relocation of 
the LaGuardia, NY, Very High 
Frequency Omnidirectional Radio Range 
(VOR) and associated changes to air 
traffic control {ATC) procedures. 
EFFECTIVE DATE: 0901 UTC, April 4, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Crawford, Airspace and 
Obstruction Evaluation Branch {ATP- 


240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW.,, 
Washington, DC 20591; telephone: (202) 
267-9255. 


SUPPLEMENTARY INFORMATION: 
History 

On October 19, 1990, the FAA 
proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to alter the descriptions of VOR 
Federal airways located in the States of 
New York, Pennsylvania, and New 
Jersey (55 FR 42401). Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No comments objecting to the 
proposal were received. Except for 
editorial changes, this amendment is the 
same as proposed in the notice. Section 
71.123 of part 71 of the Federal Aviation 
Regulations was republished in 


Handbook 7400.6G dated September 4, 
1990. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations alters the 
descriptions of VOR Federal Airways 
V-6, V-123, V-157, V-433, and V-445 
located in the States of New York, 
Pennsylvania, and New Jersey. The 
airway changes are the result of the 
relocation of the LaGuardia, NY, VOR 
and associated changes to ATC 
procedures. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—({1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, VOR federal airways. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended, as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 


continues to read as follows: 
Authority: 49 U.S.C. 1348(a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 


(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.123 [Amended] 

2. § 71.123 is amended as follows: 
V-6 [Amended] 

By removing the words “INT Solberg 105° 
and Canarsie, NY, 245° radials; INT Canarsie 
245° and LaGuardia, NY, 209°” radials;” and 
substituting the words “INT Solberg 107° and 


Yardley, PA, 068° radials; INT Yardley 068° 
and LaGuardia, NY, 213° radials’” 


V-123 [Amended] 
By removing the words “LaGuardia, NY, 


209°” and substituting the words “LaGuardia, 
NY, 213°" 


V-157 [Amended] 

By removing the words “LaGuardia, NY, 
209°” and substituting the words “LaGuardia, 
NY, 213°" 

V-433 [Amended] 

By removing the words “LaGuardia, NY, 
209°" and substituting the words “LaGuardia, 
NY, 213°” 

V-445 [Amended] 

By removing the words “INT Yardley 065° 
and LaGuardia, NY, 209°" radials;” and 
substituting the words “INT Yardley 068° and 
LaGuardia, NY, 213° radials;” 

Issued in Washington, DC, on February 1, 
1991. 

Harold W. Becker, 

Manager, Airspace—Rules and Aeronautical 
Information Division. 

[FR Doc. 91-3148 Filed 2-86-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 73 
[Airspace Docket No. 90-AEA-7] 


Amendment to Time of Designation for 
Restricted Area R-5202 Gardiner’s 
island, NY 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action amends the Time 
of designation for Restricted Area R- 
5202 Gardiner’s Island, NY. The time is 
changed to “By NOTAM issued 24 hours 
in advance.” This change more 
accurately reflects actual utilization of 
the area and lessens the burden on the 
public. 





EFFECTIVE DATE: 0901 UTC, April 4, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Linda Ullom, Military Operations 
Program Office (ATM-—420), Office of Air 
Traffic System Management, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (262) 
267-7683. 


The Rule 


This amendment to part 73 of the 
- Federal Aviation Regulations changes 
the Time of designation for Restricted 
Area R-5202 Gardiner’s Island, NY. The 
present time is “0900 to 1800 local time, 
April 15 through October 14; 0900 to 1600 
local time, October 15 through April 14.” 
During an informal review of Special 
Use Airspace by the FAA Eastern 
Region, it was determined that the 
- existing times do not accurately reflect 
actual utilization of the restricted area. 
The time is being changed to “By 
NOTAM issued 24 hours in advance.” 
This action lessens the burden on the 
flying public. I find that notice and 
public procedure under 5 U.S.C. 553(b) 
are unnecesary because this action is a 
minor technical amendment in which the 
public would not be particularly 
interested. Section 73.52 of part 73 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6G dated 
September 4, 1990. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 73 
Aviation safety, Restricted areas. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 73 of the Federal 
Aviation Regulations (14 CFR part 73) is 
amended, as follows: 


PART 73—SPECIAL USE AIRSPACE 


. 1. The authority citation for part 73 
continues to read as follows: 


Authority: 49 U.S.C. 11348(a), 1954(a), 1510, 
1522; Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 

§73.52 [Amended] 
2. § 73.52 is amended as follows: 


R-5202 Gardiner’s Island, NY [Amended] 
By removing the existing Time of 
designation and substituting the following: 
Time of designation. By NOTAM issued 24 
hours in advance. 


Issued in Washington, DC, on January 31, 
1991. 


Harold W. Becker, 


Manoger, Airspace-Rules and Aeronautical 
information Division. 


[FR Doc. 91-3149 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 97 
[Docket No. 26458; Amdt. No. 1445] 


Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment establishes, 


amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

DATES: Effective: An effective date for 
each SIAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. - 
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For Purchase— 


Individual SLAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is _ 
located. 


. By Subscription— 


Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations _ 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 


The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form | 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
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related changes in the National . 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Centet (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—({1) is not a “major 
rule under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of smail entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard instrument, 
Incorporation by reference. 

Issued in Washington, DC on February 1, 
1991. 
Thomas C. Accardi, 
Acting Director, Flight Standards Service. 


Adoption of the Amendment | 


Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations {14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standards 
Instrument Approach Procedures, 
effective at 0901 G.M.T. on the dates 
specified, as follows: 


PART 97—-{ AMENDED] 


1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. 1348, 1354(a), 1421 and 
1510; 49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.49(b){2). 


2. Part 97 is amended to read as 
follows: 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAYV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


Effective April 4, 1991 


Aniak, AK—Aniak, NDB-A, Orig. 

Aniak, AK—Aniak, NDB/DME RWY 28, 
Amdt. 2 

Aniak, AK—Aniak, LOC/DME RWY 10, 
Orig. 

Aniak, AK—Aniak, ILS/DME RWY 10, 
Amdt. 5 

Alexander City, AL—Thomas C. Russell 
Field, NDB-A, Amdt. 1 

Hartselle, AL—Roundtree Field, NDB-A, 
Amdt. 2 

Santa Ynez, CA—Santa Ynez, NDB 
RWY 8, Orig., CANCELLED 

Ft. Lauderdale, FL—Ft. Lauderdale/ 
Hollywood Intl, ILS RWY 9L Amdt. 16 

Cartersville, GA—Cartersville, NDB 
RWY 18, Amdt. 1 

Cornelia, GA—Habersham County, NDB 
RWY 6, Amdt. 1 

Cornelia, GA—Habersham County, 
VOR/DME 06, Amdt. 4 

Hinesville, GA—Liberty County, NDB- 
A, Amdt. 2 

Thomasville, GA—Thomasville Muni, 
LOC RWY 22, Amdt. 4 

Thomasville, GA—Thomasville Muni, 
NDB RWY 22, Amdt. 4 

Thomasville, GA—Thomasville Muni, 
RNAV TWY 32, Amdt. 2, 
CANCELLED 

Marshalltown, [A—Marshalltown Muni, 
VOR RWY 12, Amdt. 7 

Marshalltown, [A—Marshalltown Muni, 
VOR RWY 30, Amdt. 7 

Marshalltown, [A—Marshalltown Muni, 
NDB RWY 12, Amdt. 6 

Marshalltown, [A—Marshalltown Muni, 
RNAV RWY 30, Orig., CANCELLED 

Madison, MS—Bruce Campbell Field, 
VOR-A, Amdt. 9 

Madison, MS—Bruce Campbell Field, 
VOR/DME-B, Amdt. 4 

Billings, MT—Billings Logan Intl, 
RADAR-1,. Amdt. 5, CANCELLED 

Portland, OR—Portland International, 
RNAV RWY.10R, Amdt. 1, 
CANCELLED 
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Mt. Pleasant, SC—East Cooper, RNAV 
RWY 17, Orig. 

Columbia/Mount Pleasant, TN—Maury 
County, SDF RWY 23, Amdt. 4 

Cotulla, TX—Cotulla-La Salle County, 
VOR-A, Amdt. 10 

Haskell, TX—Haskell Muni, NDB RWY 
18, Amdt. 2 

Killeen, TX—Killeen Muni, VOR-A, 
Amdt. 3 

Killeen, TX—Killeen Muni, NDB RWY 1, 
Amdt. 4 

Killeen, TX—Killeen Muni, ILS RWY 1, 
Amdt. 2 

Orange, TX—Orange County, VOR/ 
DME RWY 21, Amdt. 1 

Orange, TX—Orange County, NDB-A, 
Amdt. 1 

Terrell, TX—Terrell Muni, VOR/DME 
RWY 35, Amdt. 3 

Terrell, TX—Terrell Muni, NDB RWY 17, 
Amdt. 1 


Effective March 7, 1991 


Willimantic, CT—Windham, LOC RWY 
27, Orig. 

Chicago, IL—Chicago Midway, MLS 
RWY 22L, Orig. 

Detroit, MI—Detroit City, ILS RWY 33, 
Amdt. 14 

Las Vegas, NV—McCarran Intl, ILS 
RWY 25L, Orig. 

[FR Doc. 91-3150 Filed 2-8-91; 8:45 am] 

BILLING CODE 4910-13-™ 


DEPARTMENT OF THE TREASURY 
Customs Service 


19 CFR Part 161 
[{T.D. 91-14] 
RIN 1515-AA82 


Customs Regulations Amendments 
Pertaining to informant Compensation 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the 
Customs Regulations relating to 
compensation awards given to 
informants whose actions result in 
recoveries of any Customs duties 
withheld, or any fine, penalty, or 
forfeiture incurred for a violation of the 
Customs or navigation laws, by 
increasing the maximum award from 
$50,000 to $250,000. The regulations are 
also amended by including recoveries 
under other laws enforced or 
administered by the Customs Service, 
such as the contraband transportation 
laws, the export control laws, and the 
controlled substance laws, among those 
recoveries which may result in an award 





of compensation under 19 U.S.C. 1619, 
unless such law specifies different 
procedures. These changes reorganize 
subpart B of part 161 and are necessary 
to clarify certain aspects of the 
procedures for compensation and to 
conform the regulations relating to these 
procedures to legislative changes. 


EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Harriett D. Blank, Penalties Branch (202- 
566-5746}. 


SUPPLEMENTARY INFORMATION: 
Background 

Section 619, Tariff Act of 1930, as 
amended (19 U.S.C. 1619), authorizes the 
payment by Customs of an award of 
compensation to any person not an 
employee or officer of the U.S. who 
detects and seizes any vessel, vehicle, 
aircraft, merchandise, or baggage 
subject to seizure or forfeiture under the 
Customs or navigation laws and who 
reports the detection and seizure to a 
Customs officer, provided that the 
detection and seizure leads to a 
recovery of any duties withheld, or any 
fine, penalty or forfeiture incurred. In 
addition, an award of compensation 
may be made if a person, not an officer 
of the U.S. furnishes to'a U.S. Attorney, 
the Secretary of the Treasury, or any 
Customs officer, original information 
concerning any fraud upon the revenue, 
or a violation of Customs or navigation 
laws, perpetrated or contemplated, 
which leads to a recovery of any duties 
withheld, or any fine, penalty, or 
forfeiture incurred. 

An informant may be awarded up to 
twenty-five percent of the net amount 
recovered but not in excess of $250,000. 
This sum is to be paid from any 
appropriations available for the 
collection of the revenue from Customs 
or in some cases out of the Customs 
Forfeiture Fund (19 U.S.C. 1613b). If any 
vessel, vehicle, aircraft, merchandise, or 
baggage is forfeited to the U.S. and is 
thereafter, in lieu of sale, destroyed 
under the Customs or navigation laws or 
delivered tc any government agency for 
official use, compensation of up to 
twenty-five percent of the appraised 
value of the vessel, vehicle, aircraft, or 
baggage may be awarded, but the 
compensation is not to exceed $250,000. 

Formerly, the maximum compensation 
for informant awards under 19 U.S.C. 
1619 was $50,000. Pursuant to section 
319({a) of the Comprehensive Crime 
Control Act of 1984 (Pub. L. 98-473), the 
limit was raised to $150,000. The Anti- 
Drug Abuse Act of 1986 (Pub. L. 99-570), 
amended 19 U.S.C. 1619 to permit an 
award in a lesser amount up to twenty- 


five percent of the net recovery but not 
to exceed $250,000. 

Sections 161.11 through 161.15, 
Customs Regulations (19 CFR 161.11- 
161.15), set forth the regulations 
concerning claims for awards of 
compensation paid by Customs to 
informers. Section 161.13 currently 
provides for a $50,000 maximum award 
of compensation pursuant to 19 U.S.C. 
1619. Accordingly, § 161.13 is amended 
to reflect that the maximum 
compensation that may be awarded to 
informants is $250,000. 

Presently, § 161.11 does not 
specifically provide recoveries pursuant 
to certain laws, in addition to the 
Customs or navigation laws, which are 
enforced or administered by Customs 
(e.g., the export control laws, the 
controlled substance laws, and the 
contraband transportation laws) among 
the recoveries for which an informant’s 
claim for compensation may be filed. 
The informant award procedures of 19 
U.S.C. 1619 are applicable to recoveries 
resulting from seizures made under such 
laws, unless such laws specify different 
procedures, pursuant to section 600, 
Tariff Act of 1930, as amended (19 
U.S.C. 1600). The award may be up to 
twenty-five percent of the net recovery 
with a maximum award of $250,000. The 
omission of Customs enforced laws from 
the informant awards regulations has 
led to some confusion as to whether 
recoveries under these laws may be 
used as the basis for an award of 
compensation. 


Discussion of Changes 


To reflect the $250,000 maximum 
informant compensation award 
mandated by the amendment to 19 
U.S.C. 1619, made by the Trade and 
Tariff Act of 1984, § 161.13 is being 
revised. 

To clarify that recoveries under the 
laws administered or enforced by 
Customs, in addition to the Customs and 
navigation laws, are covered by 
informant claims for compensation 
under 19 U.S.C. 1619, unless such laws 
specify different procedures, § 161.11 is 
being amended to state this fact and to 
reference the contraband transportation 
laws, the controlled substances laws, 
and the export control laws as examples 
of Customs enforced laws. 

The provisions currently contained in 
§ 161.12 are included in the new § 161.16 
which requires the informant to file a 
claim with the district director. This 
claim is to be forwarded to Customs 
Headquarters, If the claim has not been 
transmitted by the district director, the 
informant may apply directly to 
Customs Headquarters. 
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Certain laws which Customs enforces 
for other government agencies contain 
provisions restricting informant awards 
to seizures and forfeitures incurred 
under these laws. Examples of such 
laws are the export control laws (22 
U.S.C. 401) and the contraband 
transportation laws (49 U.S.C. App. 781 
et. seq.). If the merchandise subject to 
seizure and forfeiture under these laws 
is not forfeited, but the forfeiture is 
remitted by Customs upon payment of a 
monetary penalty, as is usually the case 
in an export control seizure, an 
informant award nevertheless may be 
paid. The penalty taken, less any 
expenses incurred by Customs for 
seizure or storage or other reasons, is 
the net recovery to Customs upon whic! 
the informant award is based. 

To clarify that the informant 
compensation award procedures are 
applicable to recoveries resulting from 
remission of the forfeiture incurred and 
the payment of a monetary penalty, 

§ 161.13 is being revised. The provision 
includes recoveries from the remission - 
of a forfeiture among those recoveries 
which form the basis of the award. This 
is the policy Customs has been 
following with respect to such 
recoveries. ; ‘ 

In the past, where Customs purchased 
information or evidence from an 
informant, it was not clear whether the 
amount received would be deducted 
from any award that might be paid 
under 19 U.S.C. 1619, when a stipulation 
is signed to that effect. Accordingly, 

§ 161.14 is being revised to require that 
any Customs officer who receives 
information shall advise the informant 
that the amount received by an 
informant for purchase of information or 
evidence will be deducted from an 
award paid under 19 U.S.C. 1619, if the 
informant has executed a stipulation to 
that effect. 


Applicability of Public Notice and 
Delayed Effective Date Provisions 


Inasmuch as these amendments 
merely clarify existing regulations and 
conform them to existing law or 
practice, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are 
unnecessary, and pursuant to 5 U.S.C. 
553(d)(3), a delayed effective date is not 
required. 


Executive Order 12291 


Because this document will not result 
in a “major rule” as defined by 
Executive Order 12291, the regulatory 
analysis and review prescribed by the 
Executive Order is not required. 
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Regulatory Flexibility Act 


This document is not subject to the 
Regulatory Flexibility Act. The Act does 
not apply to regulations, such as these, 
for which a notice of proposed 
rulemaking is not required by the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.) or any other statute. 


Drafting Information 


The principal author of this document 
was Michael Smith, Regulations and 
Disclosure Law Branch, Office of 
Regulations and Rulings, U.S. Customs 
Service. However, personnel from other 
Customs offices participated in its 
development. 


List of Subjects in 19 CFR Part 161 


Customs duties and inspection, Law 
enforcement, Informant awards. 


Amendments to the Regulations 


Accordingly, part 161, Customs 
Regulations (19 CFR part 161), is 
amended as set forth below. 


PART 161—[AMENDED] 


1. The authority citation for part 161 is 
revised as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1600, 
1619, 1624, 1646a, unless otherwise noted. 


2. Subpart B of part 161 is revised to 
read as follows: 


Subpart B—Compensation of informant 
Sec. 

161.11 
161.12 
161.13 
161.14 
161.15 
161.16 


Authority for compensation. 
Eligibility for compensation. 
Limitation on claims. 

Advising informant of entitlement. 
Confidentiality for informant. 
Filing of claim. 


Subpart B—Compensation of 
Informant 


§ 161.11 Authority for compensation. 

In accordance with section 619, Tariff 
Act of 1930, as amended (19 U.S.C. 
1619), when an informant detects and 
seizes any vessel, vehicle, aircraft, 
merchandise or baggage subject to 
seizure and forfeiture under the Customs 
or navigation laws, or any other laws 
administered or enforced by Customs 
(e.g., export control, contraband 
transportation, and controlled 
substances laws), or furnishes original 
information concerning any fraud upon 
the Customs revenue or a violation of 
the Customs, navigation, or other laws 
administered or enforced by Customs, 
perpetrated or contemplated, such 
informant may file a claim for 
compensation if there is a net recovery, 
unless the other laws specify different 
procedures. 


§ 161.12 Eligibility for compensation. 


Pursuant to 19 U.S.C. 1619, a person 
who is not an employee or officer of the 
U.S. is eligible for compensation under 
the statute. Employees or officers of the 
US. receiving such compensation 
directly or indirectly are subject to 
criminal prosecution pursuant to 19 
U.S.C. 1620. 


§ 161.13 Limitation on claim. 


(a) Ceiling on claims. Claimants under 
19 U.S.C. 1619 may be paid up to twenty- 
five percent of the net recovery to the 
government from duties withheld, or any 
fine, civil and criminal, forfeited bail 
bond, penalty, or forfeiture incurred, or 
if the forfeiture is remitted, the monetary 
penalty recovered for remission of the 
forfeiture, to a maximum of $250,000. 
The amount of the award paid to 
informants shall not exceed $250,000, 
regardless of the number of recoveries 
that result from the information 
furnished. 

(b) Administrative Limit. No claim of 
less than $100 will be paid. 


§ 161.14 Advising informant of 
entitlement. 


Any Customs officer who receives 
information shall advise the informant 
that, in the event of a recovery, he may 
be entitled to compensation. He shall 
also advise the informant that, if the 
informant has executed a stipulation to 
that effect, any amount received by the 
informant in the form of purchase of 
evidence or purchase of information will 
be deducted from any compensation 
which may be awarded. 


§ 161.15 Confidentiality for informant. 


The name and address of the 
informant shall be kept confidential. No 
files or information shall be revealed 
which might aid in the unauthorized 
identification of an informant. Release 
of information is governed by 
§$§ 103.12(g)(4) and 103.12(i) of this 
chapter. 


§ 161.16 Filing of claim. 


A claim shall be filed, in duplicate, on 
Customs Form 4623 with the district 
director. The district director shall make 
a recommendation with regard to 
approval on the Customs Form 4623 and 
forward it, with a recommendation as to 
the amount of the award, to Customs 
Headquarters. If for any reason a claim 
has not been transmitted by the district 
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director, the informant may apply 
directly to Customs Headquarters. 
Carol Hallett, 

Commissioner of Customs. 


Approved: February 4, 1991. 


John P. Simpson, 

Acting Assistant Secretary of the Treasury. 
[FR Doc. 91-3113 Filed 2-8-91; 8:45 am] 
BILLING CODE 4820-02-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner 


24 CFR Part 200 
[Docket No. R-91-1309; FR-2255-F-02] 
RIN No. 2502-AD64 


Minimum Property Standards (MPS) for 
Housing—Water Supply Systems 


AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 


ACTION: Final rule. 


SUMMARY: This final rule revises the 
regulation relating to the applicability of 
the chemical and bacteriological 
standards of local health authorities to 
HUD-insured one- and two-family 
dwellings. The rule provides that in the 
absence of local standards, those of the 
appropriate State agency apply. This 
revision simplifies the requirements for 
water supply systems while furthering 
the Department's policy of relying on 
acceptable State and local building 
codes. 


EFFECTIVE DATE: March 13, 1991. 


FOR FURTHER INFORMATION CONTACT: 

G. Robert Fuller, Manufactured Housing 
and Construction Standards Division, 
room 9152, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410-8000. 
Telephone (202) 708-2210. (This is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: 


Background 

On June 8, 1987, the Department 
published a proposed rule (52 FR 21597) 
to amend § 200.926d(f)(1)(ii). The 
proposal advised that the amendment 
would remove from the cited section the 
phrase “the maximum contaminant 
levels of EPA” and would substitute the 
language “those of the appropriate state 
agency.” The proposed rule further 
explained that “[t]his change is 





consistent with the Department's policy 
of relying, wherever possible, on 
standards used in acceptable State and 
local codes.” 


Public Comments 


Three comments were received in 
response to the rule's invitation to 
interested persons to submit comments. 

One commenter agreed with the 
proposed revision. Another commenter 
endorsed the revision but, in addition, 
recommended that the rule include an 
amendment that “would allow for the 
use of _— ‘water purification 

The Department is not adopting 
this recommendation as part of this rule 
making. However, the Department 
currently is considering a proposal that 
would allow for use of individual water 
purification systems in property eligible 
- for FHA mortgage insurance. 

The final commenter recommended 
that the rule be revised to allow for the 
application, with respect to Indian Trust 
Land, of standards contained in 
appropriate tribal codes. In the 
commenter’s view, such a revision 
would recognize tribal sovereignty and 
would be consistent with HUD’s policy 
of “relying on standards used in 
applicable local codes.” To the extent 
that tribal codes prescribe standards for 
the local (i.e., Indian) health authority, 
those are the standards tha 


Findings and Certifications 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement sectin 102(2}(C} of the 
National Environment Policy Act of 
1969. The finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk, Office 
of the General Counsel, Department of 
Housing and Urban Development, room 
10276, 451 Seventh Street, SW., 
Washington, DC 20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b} of the Executive Order on Federal 
Regulations issued by the President on 
February 27, 1981. An analysis of the 
rule indicates that it does not (1} Have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 


agencies, or geographic regions; or (3) 


have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. The rule 
removes language that provides for the 
applicability of Federal (EPA) standards 
with respect to water supply systems in 
favor of using standards of the 
appropriate State agency. This change 
does not impose any economic burden 
on small entities. 

Executive Order 12606, the Family. 
The General Counsel, as the Designated 
Official under Executive Order 12606, 
the Family, has determined that this rule 
does not have potential significant 
impact on family formation, 
maintenance, and general well-being, 
and, therefore, is not subject to review 
under the order. The rule would have a 
positive impact on families to the extent 
that it allows families with homes not 
connected to the public water supply to 
install individual water purification 
units and not disqualify these homes 
from being covered by an FHA-insured 
mortgage. 

Executive Order 12612, Federalism. 
The General Counsel, as the Designated 
Official under section 6{a} of Executive 
Order 12612, Federalism, has determined 
that this rule would not have 
substantial, direct effects on States, on 
their political subdivisions, or on their 
relationship with the Federal 
government, or on the distribution of 
power and responsibilities between 
them and other levels of government. 
The rule defers to State and local 
standards with respect to water 
treatment. 

This rule was not listed in the 
Department's Semiannual Agenda of 
Regulations published on October 29, 
1990 (55FR 44530) under Executive Order 
12291 and the Regulatory Flexibility Act. 


The Catalog of Federal Domestic 


Assistance program number is 14.117. 


List of Subjects in 24 CFR Part 200 
Administrative practice and 
procedure, Claims, Equal employment 
opportunity, Fair housing, Housing 
standards, Incorporation by reference, 
Loan programs: Housing and community 
development, Minimum property 


standards, Mortgage insurance; 
Organization and functions 
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(Government agencies}, Reporting and 
recordkeeping requirements. 


Accordingly, the Department amends 
24 CFR part 200 as follows: 


PART 200—INTRODUCTION 


1. The authority citation for part 200 
continues to read as follows: 

Authority: Titles I.and II of the National 
Housing Act (12 U.S.C. 1701 through 1715z- 
18); Sec. 7({d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535{d)). 
Subpart G is issued under sec. 214, Housing. 
and Community Development Act of 1980, as 
amended by sec. 329, Housing and 
Community Development Amendments of 
1981 (42 U.S.C. 1436a). 


2. Section 200.926d is amended by 
revising paragraph (f)(1)(ii} to read as 
follows: 


§ 200.926d Construction requirements. 


* e 2 * * 


(f)(a)* * * 

(ii) The chemical and bacteriological 
standards of the local health authority 
shall apply. In the absence of such 
standards, those of the appropriate State 
agency shall apply. A water analysis 
may be required by either the health 
authority or the HUD Field Office. 

Dated: January 30, 1991. 

Arthur J. Hill, 

Acting, Assistant Secretary for Housing- 
Federal Housing Commissioner. 

[FR Doc. 91-3178 Filed 2-8-91; 8:45 am] 
BILLING CODE 4210-27-M 


DEPARTMENT OF THE TREASURY 
Office of Foreign Assets Control 
31 CFR Part 500 


Foreign Assets Control Regulations 


AGENCY: Office of Foreign Assets 
Control, Department of the Treasury. 


ACTION: Final rule, amendments. 


SUMMARY: This rule amends *he Foreign 
Assets Control Sapiens, 31 CFR part 


500 (the “Regulations”), to provide for © 
case-by-case licensing of U.S. financial 
institutions to transfer authorized family 
remittances from the United States 
directly to Vietnam 

correspondent banking arrangements 
with Vietnamese banks, in order to 
facilitate and reduce the cost to the 
remitter of such transfers. 

EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
William B. Hoffman, Chief Counsel {tel.: 


202)535-8020), or Steven 1. Pinter, Chief 


of Licensing (tel.: 202/535-9449}, Office 
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of Foreign Assets Control, Department 
of the Treasury, Washington, DC 20220. 


SUPPLEMENTARY INFORMATION: Section 
500.565 of the Foreign Assets Control 
Regulations, 31 CFR part 500 (the 
“Regulations”), permits, in pertinent 
part, U.S. citizens and residents to remit 
funds to close relatives who are 
Vietnamese or Cambodian nationals 
and who reside in Vietnam (“family 
remittances”). Family remittances may 
be made in the amount of $300 to any 
one recipient or household in any 
consecutive three-month period, or on a 
one-time basis in the amount of $700 to 
enable the recipient to emigrate. Since 
no U.S. banks have been authorized to 
establish correspondent banking 
relationships with Vietnamese banks, 
family remittances have been made 
through third-country banks or trading 
companies. Both methods often entail 
additional costs and delays. This rule 
amends the Regulations to provide for 
specific licensing of correspondent 
banking relationships between U.S. 
financial institutions and Vietnamese 
banks for the sole purpose of facilitating 
direct family remittances from the 
United States to Vietnam. 

Because the Regulations involve a 
foreign affairs function, Executive Order 
12291 and the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., does 
not apply. 


List .of Subjects in 31 CFR Part 500 


Banking, Cambodia, Currency, 
Vietnam. 

For the reasons set forth in the 
preamble, 31 CFR part 500 is amended 
as follows: 


PART 500—FOREIGN ASSETS 
CONTROL REGULATIONS 


1, The authority citation for part 500 
continues to read as follows: 
Authority: 50 U.S.C. App. 5, as amended; 


E.O. 9193, 7 FR 5205, 3 CFR 1938-1943 Cum. 
Supp., p. 1174; E.O. 9989, 13 FR 4891, 3 CFR 


1943-1948 Comp., p. 748. 
Subpart E—Licenses, Authorizations, 
and Statements of Licensing Policy 
§ 500.565 [Amended] 

2. Section 500.565 is amended by 
adding a new paragraph (g) at the end 
thereof to read as follows: 


* . 


(g) Specific licenses may be issued 
authorizing a U.S. financial institution t> 
establish direct correspondent banking 
relations with a Vietnamese bank or 
banks for the sole purpose of facilitating 
the remittance of funds authorized by 
this section. 


Dated: January 16, 1991. 

R. Richard Newcomb, 

Director, Office of Foreign Assets Control. 
Approved: January 24, 1991. 

Peter K. Nunez, 

Assistant Secretary (Enforcement). 

[FR Doc. 91-3129 Filed 2-6-91; 9:15 am] 

BILLING CODE 4810-25-M 


31 CFR Part 570 


Kuwaiti Assets Control Regulations 


AGENCY: Office of Foreign Assets 
Control, Department of the Treasury. 
ACTION: Final rule, amendments. 


SUMMARY: This rule amends the Kuwaiti 
Assets Control Regulations, 31 CFR part 
570 (“KACR”), published in the Federal 
Register on November 30, 1990 (55 FR 
49356) to correct inadvertent errors and 
to clarify sections that may be 
ambiguous. The amendments delete 
inaccurate references, change two 
sections to clarify that a blocked 
account must be maintained in a U.S. 
financial institution, modify a reporting 
requirement, and expand the description 
of penalties that may apply to a 
violation of the KACR. The Office of 
Management and Budget approval for 
the information collections contained in 


the KACR is also added. 

EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION: Contact 
William B. Hoffman, Chief Counsel, Tel.: 
(202) 535-6020, or Steven I. Pinter, Chief 
of Licensing, Tel.: (202) 535-9449, Office 
of Foreign Assets Control, Department 
of the Treasury, Washington, DC. 
SUPPLEMENTARY INFORMATION: The 
KACR were published on November 30, 
1990, to implement the sanctions 
imposed by the President in Executive 
Orders 12723 and 12725. Section 570.205 
includes a reference to other regulatory 
sections that license exportations from 
the United States to Kuwait. A reference 
to § 570.519 was mistakenly included 
and is deleted with this rule. Section 
570.301 defines the term, “blocked 
account.” This section is amended to 
clarify that the authorization for any 
transaction involving a blocked account 
must come from the Office of Foreign 
Assets Control. Section 570.408(a) is 
amended to insert the word “in” which 


was mistakenly left out. Section 570.504 
requires that funds paid or delivered to 
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the Government of Kuwait be paid into 
a blocked account. This section is 
amended to clarify that the blocked 
account must be in a U.S. financial 
institution. Section 570.507 is amended 
to correct an inaccurate reference to 
Department of Commerce regulations. 
Section 570.512 is amended to modify 
the reporting requirement. Section 
570.518(a) (2) (ii) is amended to remove 
an inaccurate reference to the appendix. 
Section 570.701 describes the penalties 
that apply to violations of the KACR. 
The United Nations Participation Act of 
1945 (22 U.S.C. 287c(b)) permits 
forfeiture of property to the U.S. 
Government for violations of the KACR. 
This information is added to the 
description of penalties contained in 
section 570.701. Section 570.801(b) is 
amended to eliminate references to an 
application form which has proved to be 
unnecessary. Finally, § 570.901 is being 
amended to insert notice of approval of 
information collection provisions by the 
Office of Management and Budget. 

Because the KACR involve a foreign 
affairs function, the provisions of the 
Administrative Procedure Act (5 U.S.C. 
553), requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act (5 U.S.C. 601, et seq.) 
does not apply. Because the Regulations 
arissued with respect to a foreign affairs 
function of the United States, they are 
not subject to Executive Order 12291 of 
February 17, 1981, dealing with Federal 
regulations. 


List of Subjects in 31 CFR Part 570 


Iraq, Kuwait, Blocking of assets, 
Imports, Exports, Penalties, Reporting 


and recordkeeping requirements. 
For the reasons set forth in the 
preamble, 31 CFR part 570 is amended 


as follows: 


PART 570—KUWAITI ASSETS 
CONTROL REGULATIONS 


1. The authority citation for part 570 
continues to read as follows: 

Authority: 50 U.S.C. 1701 et seg.; 50 U.S.C. 
1601 et seq.; 22 U.S.C. 287c; Pub. L. 101-513, 


104 Stat. 2047-55 (Nov. 5, 1990); 3 U.S.C. 301; 
E.O. 12722, 55 FR 31803 (Aug. 3, 1990); E.O. 


12723, 55 FR 31805 (Aug, 3, 1990); E.O, 12725, 
55 FR 33091 (Aug. 13, 1990). 

Subpart B—Prohibitions 

§ 570.205 [Amended] 


2. Section 570.205 is amended by 
removing the reference to § 570.519. 





ma 


Subpart C—Genera) Definitions 
§ 570.301 {Amended} 
3. Section 570.201 is amended by 
phrase, “from the Office of 


odie 
Foreign Assets Contro}," after the 


words, “pursuant to an authorization or 
license.” 


Subpart D—interpretations 


§ 570.408 [Amended} 

4. Section 507.408{a} is amended by 
adding the word “in" after the word 
“property.” 


Subpart E—Licenses, Authorizations, 
and Statements of Licensing Policy 
$ 570.504 f[Amended} 


5, Section 570.504 (a} (1) is amended 
—— phrase, “in a U.S. 
institution,” after the words, 
“islainanie 


§ 570.507 [Amended] 


6. Section 570.507(a} (1) is aremecon to 
correct two references, as follow 


“45 CPR 974.6" is corrected to aad 


“15 CFR 771.6,” and “15 CFR 371.13” is 
Corrected ta read “US CER 77143.” 
$S70.5tZ CAmended} 


1. Section 370 3O5i2Ab) {D) }e revised to 


* 27 


(b 
(2) Transactions conducted pursuant 


to this section must be reported to the 
Office of Foreign Assets Control, 


Blocked Assets Section, in a report filed 


no later than 10 business days following 
the last business day of the month in 


which the transactions occurred. 


§ 570.518 [Amended] 
8. Section 570.518 fo) (2) fii) is 
amended by removing the words. 


Contro)ed)Not Restricted’ or.” 
Subpart G—Penalties 


$ 570.701 [Amended] 

Q. Section SOIT c} is redesignated 
570.701(d), Section 570.701{b} is 
redesignated 570.701(c}, and Section 
570.701(b) is added to read as follows: 


{b) Sertion xh) ot the United Nations 
Participation Act of 1945 (22 U.S.C. 
267¢(0|| provides, in part, that any 

securities, papers, or 
other articles or documents, or any 
vesse), together with her tackle. appare), 
furniture, and equipment, or vehicle, or 
aircraft, concerned i & Tictation, 
attempted violation, or evasion of any 


order rule, or regulation issued by the 


Pres)den? pursuant to Section 5{a) of the 
United Nations Participation Act af 


> Not 


1945, sha)} be forfeited to the United 
States. 


Subpart H—Procedures 


$ 570.801 [Amended] 


10, Section 570,801(b}(2} is amended 


by removing the words, “on an 
application form.” 


Section 870.801(b)(3) is amended by 
removing the words, “ar d/or forms. 


Subpart |I—Paperwork Reduction Act 


TL, The word “(Reservedy” {s removed 


from Section 570.901 and this secti: 
added to read as follows: 


$570.901 Paperwork Reduction Act 
Notice. 


The information collection 
requirements in §§ 570.202(d}, 570.503, 


570.500-570.512, 570.517, 570.518, 570.520, 


570.521, 570.601, 570.602, 570.603, 570.703, 


Gnd 670.801 have heen approved by th the 


of Management and Budget and 
Saran control number 1503-0127, 


Dated: January 28, 1991. 
R. Richard Newcomb, 


Director, Office of Foreign Assets Control. 
Approved: January 29, 1991. 


John P. Simpson, 


Acting Assistant Secretary (Enforcement}. 


FFA Doe. 91-3193 Filed 2-9-0: O15 am) 


BILLING CODE 4810-25-@ 


ENVIRONMENTAL PROTECTION 


AGENCY 
40 CFR Part 80 


[FRL-3856-9} 


Regulation of Fuels and Fue} 
Additives; Detinition of Substantially 


AaGencrt: Environmental Protection 


Agency (EPA). 
ACTION: Revised interpretive rale, finalt 
action. 


summary: By letter dated March 9, 1990, 


the Oxygenated fuels Association, ine. 
(OFA) requested that the Environmental 
Protection Agency (EPA) revise an 
interpretive rule defining the term 
“substanti similar”, as used in 
SACKiON ZL (A of the Clean Air Act 
(Act), with respect to unleaded gasoline. 
After considering relevant evidence and 
written comments received from the 
public, EPA has decided to grant OFA’s 


yequest and revise the interpretive mie. 


wulglit tn &:9 paneeas hyena, Ses 
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blends of aliphatic alcohols and/or 
ethers, excluding methanol. In addition, 
Testing and Materials (ASTM) 

D 439 (Standard Specifications for 
Automotive Gasoline} in the or 
interpretive rule is changed te ASTM 
Standard 1 4814-88 (Standard 


Specification for Automotive 

Ignition Engine Fuel}, 

EFFECTIVE DATE: This revised 

interpretive rule is effective February 21, 

1991. 

ADDRESSES: Copies of information 

relevant to this rule are avaitable for 
public inspection in Docket No. A-90-06 

at EPA's Ait Docket (LE-131), room 

1500M, tst Floor Waterside Mall, 401 Kf 

Street, SW., Washington, DC (202] 362- 

7548. This docket is open for public 

inspection from 8:30 a.m. to 12 noon and 


from 1:30 p.m. to 8:30 p.m. As provided 


40 CFR part 2, a reasonable fee may 


be charged for copying, 

FOR FURTHER INFORMATION CONTACT: 
James W. Caldwell, Chief, Fuels Section, 
Field Snare and Support Division 
(EN-397F], U.S. Environmental 


Protection Agency, 401 M Street, SW., 


Washington, DC 20460, (202] 382-2635. 
SUPPLEMENTARY INFORMATION: 
I. Background 


Section 211(f}(1){A) of the Act (42 
U.S.C. 7545(£}(1}) prohibits fuel or fuel 


additive manufacturers from first 
introducing into commerce, or increasing 
the concentration in use of, any fuel ot 
fuel additive for general use in ‘ght-duty 
motor vehicles which is not 


substantially similar to that utilized in 
the certification of motor vehicles or 
engines under section 206 of the Act.’ 

For those fuels or fuel additives which 
are not substantially similar, the 


manufacturer may apply for a waiver of 
this prohibition, as pro d in section 


TALH(A}, The Act does not define the 
term “substantially similar.” 

To provide guidance to the industry, 
EPA has defined the term “substantially 
similar” as it applies to unleaded 


gasoline. This definition has been 
revised as needed, with 

version issued as an interpretive ative rule on 
July 28, 1981 (46 FR 38582). This 
interpretive rule restricts the oxygen 
bontent of unleaded pasoline to no more 


than 2.0 percent oxygen, by weight. 


Within this oxygen content limit, any 


2 Section 214 of the Clean Air Act Amendments of 
2090 [Pub. L. No. 201-840, Ne November 15, 1000) 
redesignated section 


211(f)f2){A) and added Dierraianteaaaner 
pection 211}f)\1). This action conceme the defaibon 


of “substantially similar” only as the term is used in 
section 231(8){3){A). 
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combination of aliphatic ethers and/or 
aliphatic alcohols {excluding methanol) 
is allowable. Separate provisions 


establish limits for methanol content. In 
addition, unleaded eats is required 

to possess all the physical and chemical 
characteristics of at least one of the 
ASTM D 439 seasonal and geographical 
volatility classes. 

On March 9, 1990, OFA petitioned 
EPA’ to revise this interpretive rule. OFA 
seeks expansion of the oxygen content 
limit from 2.0 percent by weight to 2.7 
percent by weight, for combinations of 
aliphatic ethers and/or aliphatic 
alcohols (excluding methanol), as well 
as adoption of ASTM Standard D 4814— 
88, an updated version of D 439, in lieu 
of D 439. A Federal Register Notice 
announcing OFA’s request and inviting 
comment was published on May 31, 1990 
(55 FR 22065). 

Comments were received from various 
fuel manufacturers, motor vehicle 
manufacturers, State governmental 
units, and other interested parties. A 
summary and response to the significant 
issues raised by the comments follows 


the explanation of the Agency's 
decision. 


Il. Agency Decision 


Based on all the information before it, 
EPA is granting OFA’s request and 
revising the definition of the term 
“substantially similar" for unleaded 
gasoline. Under the revised ae - 
interpretation, & substantially similar 
unleaded gasoline may contain up to 2.7 
percent oxygen by weight from any 
combination of aliphatic ethers and) or 
alcohols, excluding methanol. The - 
present restrictions for methanol remain 
unchanged. EPA believes it is 
reasonable to permit this expansion of 
oxygen content because unleaded 
gasolines with such oxygen content are 
chemically and physically substantially 
similar to, and have been shown to have 
emissions properties substantially 
similar to, unleaded gasolines used in 
light-duty vehicle certification. In 
addition, the reference ta ASTM 
Standard D 439 is changed to D 4814-88, 
and the reference to an applicable 
ASTM Emergency Standard }s deleted. 
No other changes are made to the 
Current definition of “substantially 
similar”. 

GFA submitted information on the 
physica) and chemical properties of 
various aliphatic ethers and alcohols, 
and unleaded gasolines containing such 
ethers and/or alcohols. OFA also 
submitted information on the effects of 
these oxygenates on vehicle 
driveability, materials compatibility, 
and vehicle emissions, OF A’s request 


also included the results from its test 


program on materials compatibility, as 
well as its analyses of the chemical and 
physical properties of various gasoline 
blends. The remaining information in 
OFA’s request came primarily from 
published literature. 

The information submitted by OFA on 
the chemical and physical properties of 
the aliphatic ethers and alcohols, and 
gasoline blends containing these 


oxygenates, supports the concinelon that 


unleaded gasolines containing aliphatic 
ethers and/or alcohols {excluding 


methanol), up to 2.7 percent oxygen by 
weight, are chemically and physically 
substantially similar to unleaded 


gasoline used in vehicle emissions 
certification. OFA submitted 
information on the chemical and 
physical properties of various aliphatic 
alcohols and ethers, including methy] 
tertiary butyl ether (MTBE), tertiary 
amyl methyl ether (TAME), ethyl 
tertiary buty] ether [ETBE), tertiary amy] 
ethyl ether (TAEE), ethyl alcohol 
(ETOH), gasoline grade tertiary buty) 
alcohol (GTBA}, and isopropyl alcohol 
(IPA), information was also presented 
on the properties of gasolines containing 
certain of these oxygenates, singly and 
in combination. Although each of the 


various blends of unleaded gasoline 
Containing aliphatic ethers or alcohols 
on which data were submitted exhibited 
differences from the other blends and 
from unleaded gasoline without 
oxygenates, these differences all 
appeared to be minor in nature. 

OFA’s information also supports the 
conclusion that unleaded gasolines 


containing up to 2.7 percent oxygen by 
weight, as requested, exhibit no major 


differences from vehicle certification 
fuel with respect to driveability or 
materials compatibility. Information 
submitted by commenters also 
reinforces this conclusion. 

With respect to vehicle emissions, 
OFA's information indicates that the 
effect of blending the noted oxygenates 
into unleaded gasoline, at the levels 
requested by OFA, should result in 


emissions properties substantially 
similar to unleaded gasoline used in 
vehicle certification fuel. Clear 
differences in emissions appear only 
with respect to carbon monoxide (CO} 
emissions, but for CO the direction is 
towards decreased emissions, not 
increased. In general, hydrocarbon (HC} 
exhaust emissions are expected to be 
either unchanged or possibly decreased 
with the oxypenates. OFA also 
submitted information regarding oxides 
of nitrogen emissions (NOx), Results 
compiled from a variety of studies using 
unleaded gasolines containing varying 
amounts of methyl tertiary butyl ether 


(MTBE) support the conclusion that in 


general NOx emissions from vehicles 
using unleaded gasolines with up to 2.7 
percent oxygen by weight are not 
significantly different from results 
obtained using certification gasolines. In 


general the data submitted by 


commenters also support these 


conclusions with respect to the impact 


on vehicle emissions of gasoline 
containing these oxygenates at the 
requested level. 

Since the issuance of its 1981 
interpretation of “substantially similar”, 
EPA has gained considerable experience 
with unleaded gasolines containing 
various oxygenates. This has included 
EPA's review of various applications for 
fuel waivers under section 211(f){4) of 
the Act. For example, EPA has reviewed 


and granted the Synco 76 Fuel 
Corporation waiver (10 percent ethanol, 
with an additive},” and the Sun Refining 
waiver [15 percent MTBE).® Various 
waivers have also been granted 


involving methanol—E.1. Dupont (5 
percent methanol, with cosolvent 
alcohols)* ARCO (4.75 percent 
methanol, with GTBA),* and Texas 
Methanol (5 percent methanol, with 
cosolvent alcohols).® 

The noted methanol waivers involve 


blending methanol plus various other 
aliphatic alcohols up to 3.7 percent (wt.} 


oxygen. Non-methanol alcohols should 


present fewer problems with materials 
compatibility and water separation than 
methanol because they have a lower 
polarity and, consequently, are more 
\ike gasoline than methanol. Likewise, 
ethers are even less polar than the 
nonmethanol alcohols, and, generally 
speaking, present even fewer problems 
associated with materials compatibility 


and water tolerance. Additiona)ly, 
because ether molecules are generally 
larger and less polar than alcohol 
molecules, additions of ethers results in 
blends which typically produce lower 


evaporative emissions than alcohol 
blends. Therefore, although methanol is 


Not included in the group of aliphatic 
alcohols and ethers covered by today’s 
revision, the evidence in these fuel 
waiver dockets involving methanol 
supports the conclusion that unleaded 
gasolines containing aliphatic ethers 
and/or alcohols (excluding methanol }, at 
up to 2.7 percent oxygen by weight, are 
substantially similar to unleaded 
gasoline used in light-duty vehicle 


emissions certification. 


© 4) FR 22404 (May 24, 1982). 


353 FR 33846 (September 1, 2988). 
* 50 FR 2615 {january 17, 1985). 
5 4B FR 58961 [November 18, 1981). 


® 53 FR 3636 (February 8, 1988). 





In the 1981 definition of “substantially 
similar”, EPA stated there were two 


primary purposes in selecting 2.0 weight 
percent as the maximum oxygen level: 


\imiting the stoichiometric enleanment 
of fuel which could lead to NO, 
emission increases in some cara, and 
providing a means of limiting the 
concentration of alcohols of various 


oxygen contents. The latter was 
important because it limited those 
alcohols with a greater percentage of 
oxygen (hence a greater polarity and an 
increased likelihood of causing 
evaporative emissions or materials 

‘ compatibility problems} to a lower level 
in the fuel.’ 

EPA concludes, based on the data 
discussed and its experiences since 1981 
with section 211[(f)[(4) fuel waiver 
applications, that NO, emission 
increases from unleaded gasolines 
containing aliphatic ethers and/or 
alcohols (excluding methano)), at levels 
up to 2.7 percent oxygen by weight, are 
either nonexistent or at such low levels 
that such unleaded gasolines can 
reasonably be considered substantially 
similar to certification gasoline in this 
regard. With respect to evaporative 
emissions and materials compatibility, 
EPA also concludes that unleaded 
gasolines blended up to 2.7 percent 
oxygen by weight, as requested by OFA, 
will not typically exhibit evaporative 
emissions or materials compatibility 
problems. 

Methanol with a cosolvent, for 
example, can be blended under a waiver 
up to 3.7 percent oxygen by weight, and 
non-methanol alcohols should present 
fewer problems of materials 
compatibility or water separation, based 
on the reduced polarity of higher 
alcohols. OFA has also presented 
empirical evidence showing that blends 
of ethers and alcohols did not produce 
such problems. 

In effect, knowledge gained since 
1981, and information submitted to this 
docket, have removed the uncertainties 
expressed by EPA in 1981 concerning 
emissions, materials compatibility, and 
driveability for unleaded gasolines 
containing the blends of oxygenates 
requested by OFA, at levels up to 2.7 
percent oxygen by weight. The Agency 
does not determine today the exact 
emissions effects of each and every such 
blend of aliphatic ethers and/or 
alcohols. As with the 1981 definition, 
EPA’s decision is based on information 
with respect to various specific fuels, 
public comments, and EPA’s own 
experience and knowledge concerning 
oxygenates in unleaded gasoline. 


7 46 FR 38584 (July 28, 1961). 


However, if at a later point EPA . 
determines that any specific blend of 
aliphatic alcohols, ethers or combination 
thereof is considered appropriate for 
section 214{c) regulation, then today's 
determination will be no bar to such 
action. EPA may also revise its 
definition of “substantially similar” if it 
finds that any specific blend of gasoline 
containing aliphatic alcohols, ethers or 
combination thereof is not similar 
enough to certification fuel to warrant 
EPA's confidence regarding physical 
and chemical similarity, vehicle 
emissions, materials compatibility and 
driveability. 

EPA has ¢ also decided to change the 
definition’s reference from ASTM D 439 
to D 4814-88. In 1988, ASTM updated D 
439 by including specific matters 
relating to oxygenates, and renumbered 
it as D 4814-88. Today’s change does no 
more than recognize this updated ASTM 
Standard as the proper reference in the 
definition. EPA is not adopting D 4814~ 
88 in its entirety, but is continuing 
unchanged the provision of the 
definition stating that the fuel must 
possess, at the time of manufacture, 
physical and chemical characteristics of 
the Standard for at least one of the 
seasonal and geographical volatility 
classes specified in the standard. In 
addition, such unleaded gasolines must 
also continue to meet any applicable 
federal or state fuel volatility limits.® 


Il. Summary of Comments Received 
and Agency Response 


The following is a summary and 
discussion of the significant issues 
raised in the comments to the May 31, 
1990 Notice. 


Comment—Breadth of Requested 
Revision 


Several motor vehicle manufacturers 
objected to the breadth of OFA’s 
request, expressing concern that 
allowing the use of a wide range of 
aliphatic alcohols or ethers up to 2.7 
percent, some of which were “unknown” 
to the manufacturers, could result in 
adverse effects on the performance of 
emission control systems. General 
support was given for the use of 
oxygenates, but different manufacturers 
supported increases in the levels of 
different oxygenates. For example, one 
manufacturer stated it would not oppose 
an increase to 2.7 percent that was 


* EPA summertime fuel volatility regulations are 
published at 54 FR 11868 ( March 22, 1989), and 55 
FR 23658 (June 11, 1990). It should also be noted that 
the revised definition of substantially similar does 
not change the requirement of a minimum 9.0 
percent (vol.} ethanol to obtain the additional 1.0 psi 
Reid vapor pressure allowed under these 
regulations for ethanol blends. 40 CFR 80.27 (d) (2). 
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limited to MTBE, while another did not. 
oppose an increase to 2.7 percent for 
MTBE, ethy] tertiary butyl ether (ETBE) 
and ethano) (ETOH). One commenter 


(which was not a vehicle manufacturer) 
submitted a Research Publication from 


General Motors, published in 1990, that 
supported. a general increase to 2.5 
percent oxygen using ethers, 

Several motor vehicle manufacturers 
also commented that a general increase 
in allowable oxygenate levels should - 
not be allowed through revision of the 
definition of “substantially similar”, but 
should be ruled upon via individual 
waivers under section 211(f}(4) of the 
Act. These manufacturers considered 
the waiver procedure to be the 
appropriate one to obtain assurances 
that the variety of fuels covered by the 
suggested revision would not cause 
emission failures. 


Agency Response 


It is important to note that EPA is not 
changing in any way the type of 
alcohols and ethers allowable under its 
definition of “substantially similar”. The 
same alcohols and ethers currently 
allowed in unleaded gasoline up to 2,0 
percent oxygen by weight, will now be 
allowed up to 2.7 percent oxygen by - 
weight. EPA is changing the allowable 
oxygen content, not the breadth of 
aliphatic ethers and alcohols allowed 
under its current definition of 
“substantially similar”. 

Clearly, vehicle manufacturers may be 
more concerned about this breadth of 
oxygenates at a higher oxygen level. 
However, EPA has concluded that _ 
unleaded gasolines containing this group 
of alcohols and ethers, even at this 
higher level, are physically and 
chemically substantially similar to 
certification gasoline and will possess 
substantially similar emissions 
properties. 

The revised rule will allow 
combinations of oxygenates in unleaded 
gasoline, at up to 2.7 percent (wt.), for 
which data have not been submitted by 
OFA, as it already does for 2.0 percent 
(wt.). However, based on their chemical 
and physical similarities to the aliphatic 
ethers and alcohols for which OFA did 
submit data, and all the information 
discussed earlier, the Agency believes 
unleaded gasoline containing 
combinations of such oxygenates at 
levels up to 2.7 percent (wt.) oxygen, is 
substantially similar to vehicle 
certification fuel. No data or other 
evidence was presented by vehicle 
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manufacturers or others to persuade the 
Agency otherwise.® 

Today's determination by EPA to 
revise its definition of “substantially 
similar”, and allow the lawful 
introduction into commerce of fuels and 
fuel additives containing a specified 
level of oxygen without individual 
waivers under section 211(f)(4) of the 
Act, is consistent with the Agency's 1981 
precedent. The same practice is already 
followed under the present definition of 
“substantially similar”..Today’s revision 
only increases the level of certain 
oxygenates permitted without a waiver 
from 2.0 to 2.7 percent (wt.). 

However, a section 211(f)(4) waiver 
will be necessary before gasoline 
containing such generic combinations of 
aliphatic ethers and/or alcohols 
‘excluding methanol), with an oxygen 
content above 2.7 percent by weight, can 
be lawfully introduced into commerce. 
Moreover, if evidence is brought to 
EPA's attention at a later point which 
shows that adverse emission or other 
effects can be expected from specific 
aliphatic ethers or alcohols, or their 
combinations, at levels below 2.7 
percent oxygen by weight, then EPA will 
consider revising the 2.7 percent limit for 
such oxygenates in the definition of 
“substantially similar”. Furthermore, the 
Agency clearly has authority to impose 
appropriate controls or prohibitions 
under section 211(c) of the Act. 


Commeni—ASTM D-4814 


In its 1981 interpretive rule defining 
“substantially similar”, the Agency 
required unleaded gasolines to meet the 
specifications of ASTM D 439, a 
Standard containing specifications for 
automotive gasoline. One specification 
in this Standard referred to volatility, 
with guidelines for volatility set 
depending on seasonal and geographical 
classes. EPA's 1981 definition adopted D 
439 (or applicable Emergency Standard, 
if instituted) with the provision that an 
unleaded gasoline must meet the 
physical and chemical characteristics of 
the Standard for at least one of the 
seasonal and geographical classes 
specified in the Standard. In 1988, 
ASTM approved Standard D 4814-88 as 
a replacement for D 439. D 4814-88, 
“Standard Specification for Automotive 
Spark-Ignition Fuel”, is designed to 
cover gasoline, including gasoline 
containing oxygenates such as alcohols 


® One vehicle manufacturer suggested inclusion of 
a labeling requirement on the refueling pump to 
identify the oxygenate in the fuel. However, for the 
reasons just stated {i.e., substantially similar 
emissions, chemical and physical characteristics), 
the Agency sees no basis for distinguishing among 
fuels that satisfy EPA's revised definition of 
substantially‘similar. 


and ethers. OFA's March 9, 1990 request 
to revise the definition of substantially 
similar appeared to'include a request — 
that D 4814-88"  dovted in its 
entirety. 

In genera}, fuel manufacturers 
supported the change to D 4814-88. 
Several commenters recommended that 
EPA change no more than the reference 
to the Standard, but not change the 
current definition’s flexibility with 
respect to compliance with seasonal and 
geographical volatility classes. One 
commenter suggested adoption of D 
4814-88 in whole to protect against 
water separation in the blended fuel. No 
commenter suggested retention of D 439 
in the definition of “substantially 
similar”. 

Agency Response 


In.an August 10, 1990 letter to EPA, 
OFA clarified its original petition, 
requesting that the current reference in 
the definition to D 439 be replaced by 
reference to D 4814-88, but that the 
Agency continue with the flexibility in 
the current definition regarding 
compliance with at least one seasonal 
and geographical volatility class. Given 
OFA’s August 10, 1990 submission, the 
comments received on this issue, the 
lack of evidence supporting adoption of 
D 4814-88 in its entirety, and the fact 
that adoption of D 4814-88 in its entirety 
would represent a significant tightening 
of the “substantially similar” definition 
with respect to volatility controls, the 
Agency does not consider it appropriate 
to make such a change. Therefore, 
reference in the definition to D 439 will 
be replaced by reference to D 4814-88, 
but the current provisions regarding 
compliance with the volatility classes 
will be continued. The reference in the 
definition to an Emergency Standard has 
also been removed as unnecessary. 


IV. Statutory Authority 


Authority for the actions proposed in 
this notice is granted to EPA by sections 
211 and 301(a) of the Clean Air Act as 
amended (42 U.S.C. 7545 and 7601(a)). 


V. Administrative Designation and 
Regulatory Analysis 

Under Executive Order 12291, EPA 
must judge whether an action is “major” 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
proposed action is not major because it 
is not likely to result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or 


(3) Significant adverse effect on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United States—based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The effects of this action are to 
increase the allowable oxygen content 
of unleaded gasolines which use blends 
of aliphatic ethers and/or aliphatic 
alcohols (excluding methanol}, 
Comments from the oil industry and 
governmental agencies uniformly 
supported the increase on the grounds it 
would promote flexibility in meeting 
governmental regulations on required 
levels of oxygen content in gasoline. 
Today’s revisions to the definition of 
“substantially similar” impose no 
requirements on industry to use any 
specific oxygenate or combination of 
oxygenates, at any level. Today’s 
revisions only provide additional 
flexibility to fuel manufacturers who 
decide, for whatever reason, to blend 
oxygenates into unleaded gasoline. As 
such, this interpretive rule does not 
qualify as a major rule and is therefore 
not subject to the requirement of a 
Regulatory Impact Analysis. 


Dated: January 24, 1991. 
William K. Reilly, 
Administrator. 

For the reasons set out in the 
preamble, the definition of substantially 
similar is amended as set forth below. 
Definition—Substantially Similar 

EPA will treat a fuel or fuel additive 
for general use in light-duty vehicles 
manufactured after model year 1974 as 
substantially similar to any fuel or fuel 
additive utilized in the certification of 
any model year 1975, or subsequent 
model year vehicle or engine, under 
section 206 of the Act, i.e., “substantially 
similar”, if the following criteria are met. 

(1) The fuel must contain carbon, 
hydrogen, and oxygen, nitrogen, and/or 
sulfur, exclusively,’ in the form of some 
combination of the following: 

(a) Hydrocarbons; 

(b) Aliphatic ethers; 

(c) Aliphatic alcohols other than 
methanol; 

(d) (i) Up to 0.3 percent methanol by 
volume; 

{ii) Up to 2.75 percent methanol by 
volume with an equal volume of butanol, 
or higher molecular weight alcohol; 


1 Impurities which produce gaseous combustion 
products {i.e., products which exist as a gas at 
Standard Temperature and Pressure) may be 
present in the fuel at trace levels. An impurity is 
that substance which is present through 
contamination, or remains naturally, after 
processing of the fuel is completed. 





(e) A fuel additive * at a concentration 
of no more than 0.25 percent by weight 
which contributes no more than 15 ppm 
sulfur by weight to the fuel. 

(2) The fuel must contain no more 
than 2.0 percent oxygen by weight, 
except fuels containing aliphatic ethers 
and/or alcohols (excluding methanol) 
must contain no more than 2.7 percent 
oxygen by weight. 

(3) The fuel must possess, at the time 
of manufacture, all of the physical and 
chemical characteristics of an unleaded 
gasoline as specified in ASTM Standard 
D 4814-88 for at least one of the 
Seasonal and Geographical Volatility 
Classes specified in the standard. 

(4) The fuel additive must contain 
only carbon, hydrogen, and any one or 
all of the following elements: Oxygen, 
nitrogen, and/or sulfur.® 
[FR Doc. 91-2424 Filed 2-8-1; 8:45 am] 
BILLING CODE 6560-50-M 


. GENERAL SERVICES 
ADMINISTRATION 


41 CFR Chapter 101 
[FPMR Amendment G-93] 


Government Aviation Administration 
and Coordination 


AGENCY: Federal Supply Service, GSA. 
ACTION: Final rule. 


SUMMARY: This regulation is the 
framework within which the General 
Services Administration (GSA) will 
implement direction by the Office of 
Management and Budget (OMB) and 
Congress which addresses guidance and 
supporting oversight, administration and 
coordination, technical leadership, and 
agency assistance concerning all facets 
of public aircraft management. As 
directed in OMB Circular A-126 
(January 18, 1989), “The Administrator 
of General Services shall establish a 
single coordinating office for aircraft 
management. The responsibilities of this 
office shall include, but not be limited 
to, the following: (1) Coordinating the 
development of effectiveness measures 
and standards, policy recommendations, 
and guidance for the procurement, 
operation, safety, and disposal of 
civilian agency aircraft; (2) operating a 
Governmentwide aircraft management 
information system; (3) identifying and 
advising agencies and OMB of 


* For the purposes of this interpretive rule, the 
term “fuel additive” refers only to that part of the 
additive package which is not hydrocarbon. 

* Impurities which produce gaseous combustion 
= may be present in the fuel additive at trace 

e 


opportunities to share, transfer, or 
dispose of underutilized aircraft; to 
reduce excessive aircraft operations and 
maintenance costs; and to replace 
obsolete aircraft; and (4) providing 
technical assistance to agencies in 
establishing their own automated 
aircraft information systems and 
conducting the cost analyses required 
by this Circular.” 

EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence Godwin (703-557-7699) or 
Bonnie Seybold (703-557-8158), 
Transportation Management Division. 
SUPPLEMENTARY INFORMATION: GSA will 
administer the responsibilities outlined 
herein under (1) Section 201(a) of the 
Federal Property and Administrative 
Services Act of 1949 (40 U.S.C. 481(a)), 
as amended, and (2) direction provided 
by, but not limited to, OMB Circulars A- 
76 and A-126. GSA will collect aviation 
data and conduct such studies as 
required to develop and implement 
reforms and improvements in agency 
aviation management under section 
206(a) of the Act (40 U.S.C. 487(a)) 
authorizing the Administrator of 
General Services: “after adequate 
advance notice to the executive 
agencies * * * to make surveys of 
Government property and property 
management practices and obtain 
reports thereon from executive 
agencies.” 

In its June 24, 1983, report entitled 
“Federal Civilian Agencies Can Better 
Manage Their Aircraft and Related 
Services” (GAO/PLRD-83-64), the 
General Accounting Office (GAO) 
indicated the need to improve the 
management of Government-owned and 
leased aircraft. In this report GAO 
identified the need for (1) Policy 
guidance in the definition and 
implementation of agency and 
Governmentwide cost-accounting 
systems, (2) guidance and oversight in 
the initial development of justifications 
and cost comparisons required for 
acquisition and continuing use of 
government-owned aircraft, (3) guidance 
in the use of Government aircraft for 
administrative use, and (4) development 
of a system to improve aircraft 
operations and increase the sharing of 
aircraft and related support services. 
This report recommended GSA act as 
the “single coordinating activity” to 
develop and operate an aircraft 
information system to gather aircraft 
and facilities inventory and associated 
cost and utilization data for aircraft 
operated by or for Government 
agencies. The Aircraft Information 
System (AIS) went into effect on 
January 11, 1985, with GSA's issuance of 
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FPMR Temporary Regulation A-27. In 
addition to providing AIS policy, 


_ Temporary Regulation A-27 provided 


definitions for aircraft cost elements, 
and guidelines for the collection and 
reporting of specific aviation 
management data. 

GSA has determined that this is not a. 
major rule for the purposes of Executive 
Order 12291 of February 17, 1981, 
because it is not likely to result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs to consumers or others; or 
significant adverse effects. GSA has 
based all administrative decisions 
underlying this rule on adequate 
information concerning the need for and 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost of society. 


List of Subjects in 41 CFR Part 101-37 


Aircraft, Air transporation, Aviation, 
Government property management. 


For the reasons set out in the 
preamble, title 41, chapter 101 of the 
Code of Federal Regulations is amended 
as set forth below: 

1. The appendix to suvchapter A of 
chapter 101 is amended by removing 
Temporary Regulation A-27 and 
Temporary Regulation A-27, 
Supplement 1. 

2. Chapter 101 is amended by revising 
the title of subchapter G and adding 
new part 101-37 to subchapter G as 
follows: 


Subchapter G—Aviation, _ 
Transportation, and Motor Vehicles 


PART 101-37—GOVERNMENT 
AVIATION ADMINISTRATION AND 
COORDINATION 


Sec. 
101-37.000 Scope of part. 


Subpart 101-37.1—Definitions 


101-37.101 Definitions. 
101-37.101-1 Head of executive agency. 
101-37.101-2 Owning agency. 
101-37.101-3 Using agency. 
101-37.101-4 Owned aircraft. 
101-37.101-5 Bailed military aircraft. 
101-37.101-6 Leased/leased purchased 
aircraft. 
101-37.101-7 Borrowed aircraft. 
101-37.101-8 Loaned aircraft. 
101-37.101-9 Flight log. 
101-37.101-10 (Reserved). 
101-37.101-11 Contract aircraft. 
101-37.101-12 Charter/rental. 
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Subpart 101-37.2—Accounting for Aircraft 
Costs 


101-37.200 General. 

101-37.201 . Definitions. 

101-37.202 Policy. 

101-37.203 Justifying use of Government 
aircraft. 

101-37.204 Operations cost recovery 
methods. 

101-37.205 Aircraft cost effectiveness. 


Subpart 101-37.3—Cost Comparisons for 

Acquiring and Using Aircraft 

101-37.300 General. 

101-37.301 Applicability. 

101-37.302 Definitions. 

‘101-37.303 [Reserved]. : 

101-37.304 Variable Cost Analysis (OMB 
Circular A-126). 

101-37.305 In-house operations. 

101-37.306 Aircraft leasing. 

101-37.307 Aircraft acquisition. 


Subpart 101-37.4—Use of Aircraft To 
Transport Passengers or Cargo 
101-37.400 General. 

101-37.401 Definitions. 

101-37.402 Policy. 


Subpart 101-37.5—Federal Aviation 

Management Information System (FAMIS) 

101-37.500 General. 

101-37.501- Definitions. 

101-37.502 System overview. 

101-37.503 Participating agency 
responsibilities. 

101-37.504 Aircraft used for sensitive 
missions. 

101-37.505 Aviation support services cost 
data report. 

101-37.506 Standard aircraft program cost 
elements. 

101-37.507 Reports. 


Subparts 101-37.6—101-37.10 [Reserved] 


Subpart 101-37.11—Accident and Incident 

Reporting and investigation 

101-37.1100 Applicability. 

101-37.1101 Definitions. 

101-37.1102 [Reserved]. 

101-37.1103 Information to be given in 
notification. 

101-37.1104 [Reserved]. 

101-37.1105 Reporting of public aircraft 
accidents and incidents. 

101-37.1106 [Reserved]. 


Subparts 101-37.12—101-37.13 
[Reserved] 


Subpart 101-37.14—Forms 

101-37.1400 General. 

101-37.1401 GSA forms availability. 
Authority: Sec. 205(c), 63 Stat. 390; 40 

U.S.C. 486(c). 


§ 101-37.000 Scope of part. 


The provisions of this part prescribe 
policies and procedures for executive 
agencies governing the efficient and 
effective management and utilization of 
Government-owned, leased, chartered, 
and rented aircraft and related support 
services. 


Subpart 101-37.1—Definitions 


§ 101-37.101 Definitions. 


In part 101-37, the following 
definitions apply. 


§ 101-37.101-1 Head of executive agency. 


Head of executive agency means the 
head of a department, agency, bureau, 
or independent establishment in the 
executive branch, including any wholly 
owned Government corporation, or an 
official designated in writing to act on 
his or her behalf. 


§ 101-37.101-2 Owning agency. 


Owning agency means an executive 
agency having accountability for 
Government-owned aircraft. This term 
applies when an executive agency has 
authority to take possession of, assign, 
or reassign the aircraft regardless of 
which agency is the using agency. 


§ 101-37.101-3 Using agency. 


Using agency means an executive 
agency using aircraft for which it does 
not maintain ownership. This term 
applies when an agency obtains aircraft 
from any other executive agency on a 
temporary basis. 


§ 101-37.101-4 Owned aircraft. 


Owned aircraft means aircraft 
registered to a department or an 
independent agency in conformity with 
the regulations of the Federal Aviation 
Administration of the Department of 
Transportation (14 CFR chapter I, part 
47). 


§ 101-37.101-5 Bailed military aircraft. 

Bailed military aircraft means 
Department of Defense (DOD) owned 
aircraft operated by a non-DOD 
reporting agency. 


§ 101-37.101-6 Leased/leased purchase 
aircraft. 


Leased/leased purchased aircraft 
means aircraft that are leased for 90 
consecutive days or more by an 
executive agency from commercial 
sources and operated by an executive 
agency. 


§ 101-37.101-7 Borrowed aircraft. 


Borrowed aircraft means aircraft that 
are under the operational control of an 
executive agency but owned by another 
entity; i.e., state or local government, 
private organization, et cetera. 


§ 101-37.101-8 Loaned aircraft. 


Loaned aircraft means aircraft owned 
by a department or an independent 
office which are on loan to a Federal 
agency, State, county, municipality, or a 
quasi-government agency, 
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§ 101-37.101-9 Flight log. 


Flight log means the agency document 
for recording aircraft flight time, 
associated flight data, and program 
management data, as required by the 
agency. 


§ 101.37.101-10 (Reserved) 


§ 101.37.101-11 Contract aircraft. 


Contract aircraft means aircraft 
procured through formal contractual 
arrangements pursuant to the Federal 
Acquisition Regulation (FAR) (48 CFR 
chapter 1) and the Defense Acquisition 
Regulation (DAR) (48 CFR chapter 2). 


§ 101.37.101-12 Charter/rental. 


Charter/rental means a procurement 
of an aircraft through an agreement, 
arrangement or one-time charter (not to 
exceed 89 days). 


Subpart 101-37.2—Accounting for 
Aircraft Costs 


§ 101.37.200 General. 


The provisions of this subpart 
prescribe policies and procedures for 
accounting for aircraft costs. This 
subpart also prescribes provisions and 
procedures contained in OMB Circulars 
A-76 and A-126. 


§ 101.37.201 Definitions. 


For the purposes of this subpart, the 
following terms shall have the meaning 
set forth in this § 101-37.201. 

(a) Variable costs. Variable costs are 
those costs in which the total dollar 
value is dependent on the level of flight 
operations. The manufacturer addresses 
variable costs in operating cost 
estimates and can provide “generic” 
costs based on fleet operating history. 

(b) Fixed costs. Fixed costs are those 
costs in which the total dollar value in a 
given period does not vary directly with 
accumulated flight hours. These costs 
include overhead, administration, 
insurance, crew, depreciation, etc. Fixed 
costs are supplied by the operator, are 
more specific than generic in nature, and 
vary widely from operator to operator. 


§ 101.37.202 Policy. 


Agencies shall maintain cost 
accounting systems for their aircraft 
operations which permit them to justify 
the use of Government aircraft in lieu of 
commercially available aircraft, or the 
use of one Government aircraft in lieu of 
another; recover the costs of operating 
Government aircraft when these aircraft 
are funded from a revolving fund or 
used to serve other agencies or non- 
official travelers; determine the cost 
effectiveness of various aspects of their 
aircraft program; and conduct the cost 


BEST COPY AVAILABLE 





comparisons required by OMB Circulars 
A-76 and A-126 to justify in-house 
operation of Government aircraft versus 
procurement of commercially available 
aircraft services. To accomplish these 
purposes, agencies must accumulate 
their aircraft program costs in the format 
defined by the Standard Aircraft 
Program Cost Elements specified in 

§ 101-37-506. 


§ 101.37.203 Justifying use of Government 
aircraft. 


To justify use of Government aircraft 
for point to point transportation of 
passengers and cargo, agencies must 
perform the variable cost analysis using 
data accumulated by Standard Aircraft 
Program Cost Elements (see § 101- 
37.304). 


§ 101.37.204 Operations cost recovery 
methods. 

Agencies must recover the costs of 
operating all aircraft used to serve other 
agencies or aircraft which are funded, in 
whole or in part, out of a working 
capital or revolving fund. Under certain 
circumstances, non-official travelers 
who are transported on Government 
aircraft must reimburse the agency 
which owns or operates the aircraft 
used for that transportation. Depending 
on the statutory authorities under which 
its aircraft were obtained or operated, 
an agency may use either of two 
methods for establishing the rates 
charged for using its aircraft: Full cost 
recovery rate or the variable cost 
recovery rate. 

(a) The full cost recovery rate for an 
aircraft is the sum of the variable and 
fixed cost rates for that aircraft. The 
computation of the variable cost rate for 
an aircraft is described in § 101-37.304. 
Variable costs for similar makes and 
models of aircraft may be averaged for 
the purpose of determining the variable 
cost rate. The fixed cost rate for an 
aircraft is computed as follows: 

(1) Accumulate the fixed costs listed 
in § 101-37.506 that are directly 
attributable to the aircraft. 

(2) Add to the historical fixed costs an 
amount representing the annual 
depreciation or replacement cost. 

(3) Adjust the historical fixed costs 
from the total of paragraphs (a)(1) and 
(a)(2) of this section for inflation and for 
any known upcoming cost changes to 
project the new fixed cost total. The 
inflation factor used should conform to 
the provisions of OMB Circular A-11. 


1 Copies may be obtained from the Office of 


and Budget, Office of Administration, 
725 17th Street, NW., Washington, DC 


(4) Allocate operations and 
administrative overhead costs to the 
aircraft based on the percentage of total 
aircraft program flying hours 
attributable to that aircraft, 

(5) Compute a fixed cost recovery rate 
for the aircraft by dividing the sum of 
the projected directly attributable fixed 
costs from paragraph (a)(3) of this 
section and the allocated fixed costs 
from paragraph (a)(4) of this section by 
the annual flying hours projected for the 
aircraft. 

(b) The variable cost recovery rate is 
the total variable cost of operating an 
aircraft described in § 101-37.304 
divided by the annual flight hours 
projected for the aircraft. If an agency 
decides to base the charge for using its 
aircraft solely on this rate, it must 
recover the fixed costs of those aircraft 
from the appropriation which supports 
the mission for which the procurement 
of the aircraft was justified. In such 
cases, the fixed cost recovery rate may 
be expressed on an annual, monthly, or 


flying hour basis. 


$101.37.205 Aircraft cost effectiveness. 

Although cost data are not the only 
measures of the effectiveness of an 
agency's aircraft program, they can be 
useful in identifying opportunities to 
reduce aircraft operational costs. These 
opportunities might include changing 
maintenance practices, purchasing fuel 
at lower costs, and replacing old, 
inefficient aircraft with aircraft that are 
more fuel efficient and have lower 
operations and maintenance costs. The 
most common measure used to evaluate 
the cost effectiveness of various aspects 
of an aircraft program are expressed as 
the cost per flying hour (per passenger 
mile for certain types of aircraft costs). 
These measures may be developed using 
the standard aircraft cost program 
elements (see § 101-37.506) and include, 
but are not limited to: maintenance 
costs/flying hour, fuel and other fluids 
cost/flying hour, accident repair costs/ 
flying hour (or per aircraft), and variable 
cost/passenger mile. GSA will 
coordinate the development of these and 
other specific cost effectiveness 
measures with the appropriate 
subcommittee(s) of the Interagency 
Committee for Aviation Policy (ICAP). 

(a) Maintenance costs per flying hour. 
Maintenance costs per flying-hour 
identifies on an aggregate basis relative 
cost effectiveness of maintenance 
alternatives. This measure is among 
those necessary to identify and justify 

procurement of less costly aircraft. 

(b) Fuel and other fluids cost per 
flying hour. Fuel per flying hour 
identifies the relative fuel efficiency of 
an individual aircraft. This measure 
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identifies the requirement to replace 
inefficient engines or to eliminate fuel 
inefficient aircraft from the fleet. 

(c) Crew costs-fixed per flying hour. 
When based on the total fixed crew 
costs and flying hours, they can be used 
to determine the impact of crew 
utilization on overall operating costs; 
they can also be used to compare crew 
utilization and salary levels among 
different agency or bureau aircraft 
programs. 

(d) Operations overhead per flying 
hour. These costs represent a pro-rated 
share of the costs associated with fixed- 
based operations including hanger/ 
storage rental, utilities, and aircraft 
tiedown costs for non-Government 
facilities. Costs for Government 
facilities include utilities and janitorial 
costs, and maintenance costs for 
buildings and grounds, depreciation on 
capitalized facilities and related 
improvements, depreciation on 
capitalized shop and avionic support 
equipment (if this equipment is 
depreciated), and salary and benefits 
costs associated with both 
administrative and operational 
overhead personnel. 

(e) Administrative overhead per flying 
hour. These costs represent a pro-rated 
share of salaries, office supplies and 
other expenses of fiscal, accounting, 
personnel, management, and similar 
common services performed outside of 
the aircraft program but which support 
this program. For purposes of recovering 
the costs of operation, agencies should 
exercise their own judgment as to the 
extent to which aircraft users should 
bear the administrative overhead costs. 
Agencies may, for example, decide to 
charge non-agency users a higher 
proportion of adminstrative overhead 
than agency users. 

(f) Accident repair costs per flying 
hour (or per aircraft). Accident repair 
costs may be used in conjunction with 
data on the causes of the accidents to 
identify aircraft with maintenance or 
design problems or problems with 
aircraft crew performance. 


Subpart 101-37.3—Cost Comparisons 
for Acquiring and Using Aircraft 


§ 101-37.300 General. 

The provisions of this subpart 
prescribe policies and procedures for 
conducting cost comparisions for the 
acquisition, use, or lease of aircraft. This 
subpart incorporates applicable 
provisions of OMB Circulars A-76, A- 
104, and A-126. 
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§ 101-37.301 Applicability. 

This subpart applies to all agencies in 
the executive branch of the Federal 
Government. It does not apply to the 
United States Postal Service, to the 
government of the District of Columbia, 
or to non-Federal organizations 
receiving Federal loans, contracts, or 
grants. 


§ 101-37.302 Definitions. 


(a) Capital asset. For the purposes of 
this subpart, a capital asset means any 
tangible property, including durable 
goods, equipment, buildings, facilities, 
installations, or land, which: 

(1) Is leased to the Federal 
Government for a term of 5 or more 
years; or 

(2) In the case of a new asset with an 
economic life of less than 5 years, is 
leased to the Federal Government for a 
term of 75 percent or more of the 
economic life of the asset; or 

(3) Is built for the express purpose of 
being leased to the Federal Government; 
or 

(4) Clearly has no alternative 
commercial use; e.g., special-purpose 
Government installation. 

(b) Useful life. Useful life means the 
estimated period during which the 
aircraft will be used. 

(c) Economic life. For purposes of 
lease-versus-buy analysis, the economic 
life of an asset means the physical or 
productive lifetime of the asset. It begins 
when the asset is new and ends when it 
is retired from service. 


$ 101-37.303 [Reserved] 


§ 101-37.304 Variable cost analysis (OMB 
Circular A-126). 

An agency must compare the variable 
cost it will incur from using a 
Government aircraft to the cost of using 
a commercial aircraft or airline service. 
The variable cost of using Government 
aircraft is either: 

(a) The amount that the agency will be 
charged by the organization that 
provides the aircraft; or 

(b) If the agency operates its own 
aircraft, an operations rate is computed 
for the aircraft as follows: 

(1) Accumulate or allocate to the 
aircraft all historical costs grouped 
under the variable cost category defined 
in § 101-37.506. These costs should be 
obtained from the agency’s accounting 
system. 

(2) Add to the historical variable costs 
the annual self-insurance cost (see 
§ 101-37.506). 

(3) Adjust these total costs for 
inflation and for any known upcoming 
cost changes to project the new cost 
total. The inflation factor. used should 


conform to the provisions of OMB 
Circular A-11. 

(4) Divide the total projected 
operating costs of the aircraft by the 
annual flying hours for the aircraft to 
compute the projected operating cost 
(per flying hour). 


§ 101-37.305 In-house operations. 


(a) Agencies shall review periodically 
the continuing need for all aircraft and 
cost effectivness of aircraft operations 
in accordance with OMB Circulars A-76 
and A-126. 

(b) A copy of each agency review 
shall be submitted to GSA when 
completed and to OMB with the" 
agency’s next budget submission. 
Agencies shall report excess aircraft 
and release all aircraft that are not fully 
justified by these reviews. 


§ 101-37.306 Aircraft leasing. 


OMB Circular A-104 prescribes 
policies and procedures to be followed 
by executive agencies when considering 
whether to use leasing in place of direct 
Government purchase and ownership as 
a means of acquiring the use of assets. 


§ 101-37.307 Aircraft acquisition. 


(a) Agencies must conduct cost 
comparisons in accordance with OMB 
Circular A-76 before purchasing any 
aircraft not exempt for national security 
reasons. These procedures require 
agencies to compare alternative 
methods of providing needed aviation 
services. Agencies submitting aircraft 
contract, rental/charter and support 
services information to GSA may utilize 
procedures contained in part IV, chapter 
6, of the OMB A-76 Cost Comparison 
Handbook.? 

(b) Agencies shall perform analyses 
comparing: 

(1) The full aircraft program life cycle 
cost of adding the aircraft to the fleet, to 
alternative methods of providing needed 
aviation services; and 

(2) Aircraft flight profile, performance, 
capabilities, and limitations to program 
requirements specified in the statement 
of work (SOW) required by OMB 
Circular No. A-76. 


The economic analysis will include, but 
not be limited to, life cycle cost factors 
such as useful life, total time on engines 
and airframe, time since last major 
overhaul, and type and age of avionics 
package. The performance comparison 
shall compare payload, capacity, power 
and performance, instrumentation, 
agency policy and regulation to the 
tasks as outlined in the program SOW. 


2 See footnote 1 to § 101-37.204(a)(3). 
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Subpart 101-37.4—Use of Aircraft To 
Transport Passengers or Cargo 


§ 101-37.400 General. 


The provisions of this subpart 
prescribe policies and procedures to 
transport passengers or cargo. This 
subpart incorporates selected provisions 
of OMB Circulars A-126 and A-76. 


§ 101-37.401 Definitions. 


(a) Allowable transportation uses. In 
addition to being used to meet mission 
requirements, agency-owned or 
operated aircraft may be used only to 
transport agency employees, 
Government authorized cargo, other 
official Government passengers, and 
others whose transportation on these 
aircraft is permitted by statute or an 
official agency directive or policy. 

(b) Mission requirements—activities. 
Mission requirements are activities 
other than transporting passengers and/ 
or cargo point to point, which must be 
accomplished in order to carry out the 
agency's statutory responsibilities. 


§ 101-37.402 Policy. 


(a) Government aircraft shall be used 
only when such use is more economical 
than commerical airline or aircraft 
services, or when commerical service is 
not available to effectively meet the 
agency’s transportation need. 

(b) The transportation of passengers 
or cargo on Government aircraft shall be 
limited in accordance with applicable 
laws and regulations and as authorized 
by an official agency travel or 
transportation policy. 

(c) Types of aircraft used. Agencies 
shall use their most cost effective 
aircraft to meet their aircraft needs. 
Exceptions to this usage shall be 
documented and available for audit by 
GAO or the agency's internal audit staff. 

(d) Approval. Only an agency head or 
official(s) designated by the agency 
head may approve the use of agency 
aircraft to transport passengers and/or 
cargo. 

(e) Justification. Each use of the 
agency-owned or operated aircraft to 
transport passengers and/or cargo must 
be justified and documented. Agencies 
may justify the use of aircraft to 
transport passengers and/or cargo if any 
of the following criteria are met: 

(1) The aircraft was scheduled to 
perform a bona fide mission or training 
activity, and the minimum mission or 
training requirements have not been 
exceeded. 


(2) Failure to use the aircraft to carry 
passengers and/or cargo would result in 
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the failure to meet the minimum mission 
or training requirements. 

(3) No commerical airline or aircraft 
service was reasonably available to 
effectively fulfill the transportation 
requirement. 

(4) The variable cost of using a 
Government-operated aircraft (see 
§ 101-37.506) does not exceed the cost of 
using commerica) airline or aircraft 
service. The cost of using commerical 
airline or aircraft service includes the 
costs of any additional travel and lost 
employees’ work time (computed at 
gross hourly costs to the Government, 
including benefits). 

(5) When the flight is being made to 
meet a mission or training requirement, 
secondary use of the flight for 
transportation would in effect be a cost 
savings, and cost comparisons are not 
required. However, such use of aircraft 
for administrative purposes must still be 
documented to that effect. 


Subpart 101-37.5—Federal Aviation 
Management Information System 
(FAMIS) 


§ 101-37.500 General. 

The Federal Aviation Management 
Information System (FAMIS) collects; 
consolidates, and produces reports 
required by agencies in the conduct of 
aviation reviews and analyses, the 
Interagency Committee for Aviation 
Policy (ICAP) for development of 
Governmentwide aviation management 
guidance, and OMB and other oversight 
agencies to capitalize on opportunities 
for improvement in aircraft operations 
efficiency and effectiveness. 


§ 101-37.501 Definitions. 

(a) Net book value means the 
acquisition cost plus added equipment 
minus depreciation. 

(b) Depreciation means the decrease 
ur loss in value of an aircraft because of 
wear, age, or other causes, such as 
technological obsolescence. 

(c) Capitalization or market value 
means the value initially recorded on 
agency property records and/or 
accounting records at the time of 
acquisition. If the aircraft value is not 
capitalized, the market value at the time 
of acquisition should be used. 
Whichever methodology is used per 
aircraft, it should remain consistent with 
each data submission to GSA. 

(d) Pesidual value means the value at 
disposition (less costs of disposal) 
estimated at the time of acquisition. In 
many cases, the estimated residual 
value is so small and occurs 6o far in the 
future that it has no significant impact 
on a cost decision. Residual value may 
ve almost or completely offset by 


removal and dismantling costs. 
Normally, Government assets will be 
used through the end of their estimated 
useful life; thus, residual value may be 
carried at zer. In the event that it is 
known at the time of acquisition that the 
capital asset will not be used for at least 
75 percent of its scheduled useful life, 
residual value should be estimated. 

(e) Useful life means the estimated 
period of economic usefulness of an 
asset, or the date )he aircraft is 
scheduled for replacement. 


§ 101-37.502 System overview. 

(a) As the single coordinating office 
for aircraft management, the 
responsibilities of GSA’s Transportation 
Management Division shall include, but 
not be limited to, the following: 
coordinating the development of 
effectiveness measures and standards 
and maintaining FAMIS. 

(b) Through the FAMIS, GSA will 
gather and maintain data on the 
inventory of civilian agency aircraft 
facilities and aircraft, the cost involved 
in their operation, as well as those 
aircraft chartered, rented, or contracted 
for, and the utilization of those aircraft 
that are operated in-house or by 
commercial firms for civilian agencies, 
These data will be reported to GSA by 
participating agencies. GSA will prepare 
summary reports of inventory data 
related to aircraft and facilities eligible 
for interagency sharing on a quarterly 
basis and will prepare a cost, utilization, 
and total inventory data report annually. 
Information regarding inventory 
available for multiple agency use will be 
provided quarterly by GSA to the ICAP 
representatives. Each agency managing 
and reporting these assets will 
determine which aircraft or facilities are 
available for multiple agency use. The 
cost and utilization data will be 
segregated by GSA according to 
whether: Aircraft were owned, leased 
(for 90 calendar days or longer), on loan, 
leased/purchased, or bailed, and 
operated by an executive agency; or 
aircraft or aircraft services were rented 
on a short-term basis (less than 80 
calendar days), contracted, or chartered. 


§ 101-37.503 Participating agency 
responsibilities. 


(a) Provide GSA with inventory lists 
of aircraft facilities and aircraft and 
inform GSA of changes as they occur 
using FAMIS software or GSA Form 
3549, Government-owned/Leased 
Maintenance, Storage, Training, 
Refueling Facilities (Per Facility), and 
GSA Form 3550, Government Aircraft 
Inventory (Per Aircraft). 

(b) Provide GSA with cost and 
utilization data on aircraft obtained 


through contract, rental, or charter, and 
on all in-house aircraft (except for 
aircraft described in paragraph (c)(5) of 
this section), using GSA Form 3551, 
Contract/Rental Charter Aircraft Cost 
and Utilization, and GSA Form 3552, 
Government Aircraft Cost and 
Utilization (Per Aircraft), and GSA Form 
3554, Aircraft Contract, Rental/Charter 
and Support Services Cost Data Form. 

(c) Reporting responsibilities for the 
various categories of aircraft/aircraft 
service acquisitions are as follows: 

(1) Owned aircroft. The department or 
independent agency which holds title to 
the aircraft is responsible for reporting 
inventory, cost, and utilization data for 
each aircraft. 

(2) Bailed aircraft. The department or 
independent agency which operates 
Department of Defense (DOD) owned 
aircraft is responsible for reporting 
inventory, cost, and utilization data for 
each aircraft. 

(3) Leased or lease/purchase aircraft. 
The department or independent agency 
which makes payment to a private or 
other public sector organization for the 
aircraft is responsible for reporting — 
inventory, cost, and utilization data for 
each aircraft. 

(4) Borrowed aircraft. When title is 
held by any organization that is not an 
executive agency (e.g., a private 
organization, university, State, or local 
government), the department or 
independent agency which operates the 
aircraft is responsible for reporting 
inventory, cost, and utilization data for 
each aircraft. Aircraft borrowed from 
DOD are bailed aircraft. 

(5) Loaned aircraft. The department or 
independent agency which owns an . 
aircraft on loan to a State, cooperator, or 
other entity for the entire fiscal year, 
will report inventory data associated 
with that aircraft on GSA Form 3550, 
Government Aircraft Inventory (Per 
Aircraft). 

(6) Contract, charter, and rental 
aircraft. The department or independent 
agency which makes payment to the 
commercial firm or other organization 
(public or private) for the aircraft 
service is responsible for reporting cost 
and utilization data by type of aircraft. 

(7) The agency establishing the 
aviation services agreement with 
commercial vendors will report 
associated data on GSA Form 3554, in 
accordance with instructions provide 
therein. 


§101-37.504 Aircraft used for sensitive 
missions. 
Inventory, cost, and utilization data 


for agency aircraft dedicated to national 
defense, law enforcement, or 
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interdiction missions will be 
safeguarded. GSA will maintain 
individualized data on aircraft and 
facilities of these types; however, if 
specified by the reporting agencies, GSA 
will not allow their identification (N- 
number, serial number, etc.), location, or 
use patterns (beyond non-aircraft 
specific data) to be disclosed except as 
required under the Freedom of 
Information Act. 


§ 101-37.505 Aviation support services 
cost data report. 

This report is a listing of current 
Government aviation agreements and 
associated cost data. It is used by 
agencies in aircraft and support services 
cost comparisons as directed by OMB 
Circular A-76, part IV, chapter 6, 
Streamlined Costing Handbook for 
Aircraft. Agencies which do not 
participate in the Federal Aviation 
Management Information System 
program are not eligible for the 
streamlined process. The process 
requires that the data remain current. 
Agencies will submit current aircraft 
and support services contract and 
agreement data as the agreements 
become effective using GSA Form 3554, 
Aircraft Contract, Rental/Charter and 
Support Services Cost Data Form or 
FAMIS'’ standard file structure format 
for automated reporting. Agency 
contract and agreement data will be 
deleted from the database 1 year and1 
day after the effective date of the 


aviation agreement or contract. 


§ 101-37.506 Standard aircraft program 
cost elements. 


In part 101-37, the following cost 
elements apply and are in conformance 
with the instructions contained in OMB 
Circulars A-126 and A-76. These cost 
elements will be used for the 
establishment of cost accounting 
systems and for reporting Government- 
owned and operated cost and utilization 
data to the FAMIS on GSA Form 3552. 

(a) Direct (variable) operating cosis 
per flight hour. 

(1) Fuel and lubricants. The costs of 
the aviation gasoline, jet fuel, and other 
fluids (e.g., engine oil, hydraulic fluids, 
and water-methanol) consumed. 

(2) Crew costs (variable). The crew 
costs which vary according to aircraft 
usage are travel (particularly 
reimbursement of subsistence; i.e., per 
diem and miscellaneous expenses), 
overtime charges, and wages of crew 
members hired on an hourly or part-time 
basis. 

(3) Aircraft lease or rental (variable). 
When aircraft are obtained on an hourly 
or monthly basis, the associated lease or 


rental costs are considered variable 
costs. 

(4) Landing and tie down fees (if 
applicable}. Landing and tie down fees 
associated with aircraft usage are 
variable costs. Tie down fees for storing 
an aircraft at its base of operations 
should be considered part of operations 
overhead, a fixed cost. 

(5) Maintenance and spares 
(variable). Maintenance scheduled on 
the basis of flying time varies with 
aircraft usage and, therefore, the 
associated costs are variable. Agencies 
may consider all of their maintenance 
costs are variable and account for them 
accordingly. Otherwise, certain 
maintenance costs will be fixed, as 
described in subsequent sections. 

(i) Maintenance labor cost. This cost 
includes all labor expended by the 
operator’s mechanics, exclusive of the 
overhaul or major repair of components 
and engines performed outside the 
aircraft program. 

(ii) Reserve for retirement items. 
Typical items in this category are tires, 
instruments, avionics, generators, 
relays, pumps, brakes, filters, airframe 
hardware, windows, interiors, paint, 
shafting, and bearings not inside major 
components covered under overhaul. 

(iii) Reserve for engine overhaul and 
repairs. Engine maintenance costs 
include costs for intermediate 
inspections and overhauls not 
conducted by the operator’s line - 
maintenance mechanics, plus the cost of 
any replacement or repair of parts used 
between overhauls. To determine 
accurate hourly direct operating costs 
(DOC), the operator should divide total 
costs (for a statistically valid sample 
size for number of years of operation) by 
the actual flight hours for that same 
period. The ceiling imposed for purposes 
of mandatory overhaul may or may not 
coincide with the actual necessity for 
overhaul. 

(iv) Reserve for major component 
overhaul and other life-limited items. 
The total estimated cost for overhauls, 
and the derived hourly cost, should be 
arrived at by dividing the total 
anticipated cost for materials and labor 
by the expected actual time between 
overhauls. 

(v) Reserve for aircraft refurbishment 
and miscellaneous costs. This reserve is 
for major work including painting, 
refurbishment of the aircraft interior, 
and expenses not recognized in other 
reserve accounts. (Note: In some cases a 
total restoration of an aircraft, or major 
modification to increase the operating 
life of the aircraft, will affect the capital 
investment. Hence, these costs affecting 
capitalization and depreciation must be 
accounted for separately.) 


(6) Unscheduled maintenances 
(variable), This element includes 
performance of special inspections 
including incorporation of service 
bulletins and airworthiness directives. 

(b) Annual operating cost elements 
(fixed). The fixed costs of operating 
aircraft are those that result from 
owning and supporting the abered a and 
that do not vary according to aircraft 
usage. The specific fixed cost elements 
include: 

(1) Crew costs (fixed). Since full-time 
pilots and other full-time crew members 
are paid whether or not the aircraft are 
flown, their salaries, benefits, and 
training costs are fixed. This includes 
the salaries, benefits, and training costs 
of crew members who also perform 
aircraft maintenance. Also included in 
these fixed crew costs are the costs of 
charts, personal protective equipment, 
uniforms, and other personal equipment 
of crew members. 

(2) Maintenance costs (fixed). Certain 
maintenance and inspection activities 
are scheduled on a calendar interval 
basis and take place regardless of 
whether or not the aircraft are flown. 
Agencies may account for the related 
costs as fixed costs. Fixed maintenance 
costs include: 

(i) All labor hours by mechanics and 
inspectors; 

(ii) All employee benefits associated 
with fixed maintenance labor; 

(iii) All parts and materials (this does 
not include variable maintenance labor 
or work on items having a time between 
overhaul (TBO) or retirement life); and 

(iv) All contracted costs for 
muintenance or inspections scheduled 
on a calendar basis 

(3) Aircraft lease (fixed). When 
aircraft are leased on an annual basis, 
the associated leased costs are fixed 
costs. 

(4) Depreciation (fixed). Depreciation 
is the decrease or loss in value over time 
due to wear, age, or continuing 
technological obsolescence. Aircraft in 
some cases have a finite useful 
economic or service life. Depreciation is 
the method used to spread the cost of 
tangible capital assets (e.g., aircraft and 
facilities), less residual value, over an 
asset's useful life. To find the cost of 
depreciation, first determine the useful 
life of the aircraft. Second, divide the 
aircraft cost less the residual value by 
the years of useful life. The result is the 
annual depreciation expense. 

(i) Useful life. Useful life is the 
estimated period of economic usefulness 
of an asset, or the date the aircraft is 
scheduled for replacement. For example, 
if an aircraft has an airframe with a 
design life of 10,000 hours and your 
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operation expects to fly 500 hours per 
year, the useful life would be 20 years. 

(ii) Residual value. Residual value 
should reflect the expected condition of 
aircraft at the end of its economic or 
design life. For example, if the aircraft 
manufacturer certified the aircraft with 
a service life, and the engines also 
required overhaul on this date, the 
residual value would be zero and 
therefore carried at zero. However, if the 
aircraft has no established service life 
limit, the residual value could exceed 40 
percent. The operator can establish a 
residual value by evaluating resale 
market values. 

(iii) Reconstructions, conversions, 
refurbishment, and certification of ex- 
military aircraft. An economic and 
safety analysis must support the major 
expense involved in these efforts. These 
maintenance efforts add value or 
prolong the life of the aircraft. The costs 
should be treated as capital 
expenditures and depreciated over the 
extended or remaining useful life of 
either the asset or improvement, 
whichever is less. 

(5) Self-insurance costs (fixed). 

(i) Aviation activity involves risks and 
potential costs from casualty losses and 
liability claims. These risks are normally 
covered in the private sector by 
purchasing an insurance policy. The 
Government is primarily self-insuring 
and must pay for each loss incurred if it 
is determined that the Government or its 
employees are liable and such accident 
or loss occurred while the aircraft was 
operated within the employees scope of 
employment; it assumes the risks and 
pays the costs on an incident by 
incident basis. 

(ii) To determine self-insurance costs, 
see OMB Transmittal No. 10 to OMB 
Circular No. A-76 * concerning a 
simplified methodology for comparing 
alternative public and private sector 
aviation service costs. 

(6) Operations overhead. This 
includes all costs, not accounted for 
elsewhere, associated with direct 
management and support of the aircraft 
program. Examples of such costs 
include: personnel (salaries, benefits, 
travel, uniform allowances, training, 
etc.); building and grounds maintenance; 
janitorial services, lease or rent costs for 
hangars and administrative buildings 
and office space; communications and 
utilities costs; office supplies and 
equipment; maintenance and 
depreciation of support equipment; tie 
down fees for aircraft located on base; 
and miscellaneous operational support 
costs. 


8 See footnote 1 to § 101-37.204{a)(3) 


(7) Administrative overhead. These 
costs represent a prorated share of 
salaries, office supplies and other 
expenses of fiscal, accounting, 
personnel, management, and similar 
common services performed outside the 
aircraft program, but which support this 
program. 

(8) Spares inventory expense. Each in- 
house maintenance activity experiences 
additional costs associated with 
management of spares inventory. These 
costs include interest on the investment 
in spares, self-insurance, obsolescence, 
waste, theft, freight, etc. Calculate the 
spares inventory cost factor by dividing 
the warehousing costs (labor and 
materials) by the value of the spare 
parts purchased over a representative 
timeframe. Multiply the quotient times 
the total cost of spares used in 
maintenance for the same representative 
timeframe. 


§ 101-37.507 Reports. 


Agencies shall submit their FAMIS 
data to the General Services 
Administration (FBX), Washington, DC 
20406. Interagency report control , 
number 0322-GSA-AN has been 
assigned to this report in accordance 
with FIRMR 201-45.6. 


- (a) Facilities inventories. Additions, 


deletions, and changes shall be 
submitted to GSA as they occur using 
GSA Form 3549, Government-owned/ 
leased Maintenance, Storage, Training, 
Refueling Facilities (Per Facility). 

(b) Aircraft inventories. Additions, 
deletions, and changes shall be 
submitted to GSA as they occur using 
GSA Form 3550, Government Aircraft 
Inventory (Per Aircraft). 

(c) Contract/rental/charter aircraft 
cost and utilization reports. These 
reports are due on January 15 of each 
year and shall reflect data applicable to 
the preceding fiscal year ending 
September 30. They are to be submitted 
on GSA Form 3551, Contract/Rental/ 
Charter Aircraft Cost and Utilization. 

(d) Government aircraft cost and 
utilization reports. These reports are to 
be submitted on GSA Form 3552, 
Government Aircraft Cost and 
Utilization (Per Aircraft), and are due on 
January 15 of each year and shall reflect 
data applicable to the preceding fiscal 
year ending September 30. 

(e) Aviation support services cost 
data report. This report will be 
submitted on GSA Form 3554, Aircraft 
Contract, Rental/Charter and Support 
Services Cost Data Form, as agreements 
become effective. 


Subparts 101-37.6—101-37.10 
[Reserved] 


Subpart 101-37.11—Accident and 
incident Reporting and Investigation 


§ 101-37.1100 Applicability. 

In accordance with the rules 
contained in 49 CFR part 830 and this 
subpart 101-37.11, this part applies to: 

(a) Notification and reporting aircraft 
accidents and listed incidents in the 
operation of aircraft when they involve 
certain public aircraft. 

(b) The establishment of definitions 
related to accident investigation and 
aviation safety prevention programs. 


§ 101-37.1101 Definitions. 


As prescribed in 49 CFR 830.2 and this 
Subpart 101-37.11, the following 
definitions apply: 

(a) Aircraft accident means an 
occurrence associated with the 
operation of an aircraft which takes 
place between the time any person 
boards the aircraft with the intention of 
flight and all such persons have 
disembarked, and in which any person 
suffers death or serious injury, or in 
which the aircraft receives substantial 
damage. 

(b) Civil aircraft means any aircraft 
other than a public aircraft. 

(c) Fatal injury means any injury 
which results in death within 30 days of 
the accident. 

(d) Incident means an occurrence 
other than an accident, associated with 
the operation of an aircraft, which 
affects or could affect the safety of 
operations. 

(e) Operator means any person who 
causes, or authorizes the operation of an 
aircraft, such as the owner, lessee, or 
bailee of an aircraft. 

(f} Public aircraft means an aircraft 
used exclusively in the service of any 
Government or of any political 
subdivision thereof, including any 
Government-owned aircraft engaged in 
carrying persons or property for 
commercial purposes. For purposes of 
this section “used exclusively in the © 
service of’ means, for other than the 
Federal Government, an aircraft which 
is owned and operated by a 
governmental entity for other than 
commercial purposes or which is 
exclusively leased by such 
governmental entity for not less than 90 
continuous days. 

(g) Serious injury means any injury 
which: Requires hospitalization for more 
than 48 hours, commencing within 7 
days from the date the injury was 
received; results in a fracture of any —. 
bone (except simple fractures of fingers, 
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toes, or nose); causes severe 
hemorrhages, nerve, muscle, or tendon 
damage; involves any internal organ; or 
involves second- or third-degree burns, 
or any burns affecting more than 5 
percent of the body surface. 

(h) Substantial damage means 
damage or failure which adversely 
affects the structural strength, 
performance, or flight characteristics of 
the aircraft, and which would normally 
require major repair or replacement of 
the affected component. Engine failure 
or damage limited to an engine if only 
one engine fails or is damaged, bent 
fairings or cowling, dented skin or 
_ fabric, gear, wheels, tires, flaps, engine 
accessories, brakes, or wingtips are not 
considered “substantial damage” for the 
purpose of this subpart. 


§ 101-37.1102 [Reserved] 
§ 101-37.1103 Information to be given in 
notification. 


As prescribed in 49 CFR 830.6, the 
notification shall contain the following 
information, if available: 

(a) Type, nationality, and registration 
marks of the a 

(b) Name of owner and operator of the 
aircraft; 

(c) Name of the pilot-in-command; 

(d) Date and time of the accident; 

(e) Last point of departure and point 
of intended landing of the aircraft; 

(f) Position of the aircraft with 
reference to some easily defined 
geographical point; 

(g) Number of persons aboard, number 
killed, and number seriously injured; 

(h) Nature of the accident, the 
weather and the extent of damage to the 
aircraft, so far as is known; an 

(i) A description of any explosives, 
radioactive materials, or other 
dangerous articles carried. 


§ 101-37.1104 [Reserved] 
§ 101-37.1105 Reporting of public aircraft 
accidents and incidents. 


The operator of a public aircraft other 
than an aircraft of the Armed Forces or 
intelligence agencies shall file a report 
on NTSB Form 6120.1 (OMB No. 3147- 
001 *) within 10 days after an accident 
or incident listed in paragraphs (a) and 
(b) of this section. (The operator shall 
file the report with the field office of the 
NTSB nearest the accident or incident.) 

(a) An aircraft accident or any of the 
following listed incidents occur: 

(1) Flight control system malfunction 
or failure; 


* Copies may be obtained from the National 
Transportation Safety Board, Office of 
Administration, 800 Independence Ave., SW., 
Washingion, DC 20594. 


(2) Inability of any required flight 
crew member to perform normal flight 
duties as a result of injury or illness; 

(3) Failure of structural components of 
a turbine excluding compressor 
and turbine blades and vanes; 

(4) In-flight fire; 

(5) Aircraft collision in flight; 

(6) Damage to property, other than the 
aircraft, estimated to exceed $25,000 for 
repair (including materials and labor) or 
fair market value in the event of total 
loss, whichever is less; and market 
value in the event of total loss, 
whichever is less; and 

(7) For large multiengined aircraft 
(more than 12,000 pounds maximum 
certificated takeoff weight). There shall 
be immediate notification when: 

(i) In-flight failure of electrical 
systems which requires the sustained 
use of an emergency bus powered by a 
back-up source such as a battery, 
auxiliary power unit, or air-driven 
generator to retain flight control or 
essential instruments; 

(ii) In-flight failure of hydraulic 
systems that results in sustained 
reliance on the sole remaining hydraulic 
or mechanical system for movement of 
flight control surfaces; 

(iii) Sustained loss of the power or 
thrust produced by two or more enignes; 
or 

(iv) An evacuation of an aircraft in 
which an emergency egress system is 
utilized. 

(b) An aircraft is overdue and is 
believed to have been involved in an 
accident. 


§ 101-37.1106 [Reserved] 


Subparts 101-37.12—101-37.13 
[Reserved] 


Subpart 101-37.14—Forms 


§ 101-37.1400 General. 

This subpart provides the necessary 
information to obtain forms prescribed 
or available for use in connection with 
the subject matter covered in part 101- 
37. These forms are designed to provide 
a uniform method of requesting and 
transmitting aviation management 
information and uniform documentation 
of transactions among Government 
agencies. 


§ 101-37.1401 GSA forms availability. 

Copies of the forms identified in 
paragraphs (a) through (e) of this section 
may be obtained from the General 
Services Administration (FBX), 
Washington, DC 20406. 

(a) GSA Form 3549, Government- 
owned/Leased Maintenance, Storage, 
Training, Refueling Facilities (Per 
Facility). 


(b) GSA Form 3550, Government 
Aircraft Inventory (Per Aircraft). 

(c) GSA Form 3551, Contract/Rental/ 
Charter Aircraft Cost and Utilization. 

(d) GSA Form 3552, Government 
Aircraft Cost and Utilization (Per 
Aircraft). 

(e) GSA Form 3554, Aircraft Contract, 
Rental/Charter and Support Services 
Cost Data Form. 


Dated: September 11, 1990. 
Richard G. Austin, 
Administrator of General Services. 
[FR Doc. 91-2783 Filed 2-86-91; 8:45 am] 
BILLING CODE 6820-24-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

49 CFR Part 385 

[Form MCS-150] 

RIN 2125-AC68 


Safety Fitness Motor 
Carrier identification Report 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule; technical 
amendment. 


SUMMARY: This technical amendment 
revises the appendix to part 385, Form 
MCS-150, “Motor Carrier Identification 
Report,” by eliminating a number of 
data items. This amendment will enable 
motor carriers to complete Form MCS— 
150 in a more efficient manner. 
EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Sam W.P. Rea, Jr., Office of Motor 
Carrier Field Operations, (202) 366-1795, 
or Mr. Charles E. Medalen, Office of the 
Chief Counsel, (202) 366-1354, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street, SW.., 
Washington, DC 20590. Office hours are 
from 7:45 a.m. to 4:15 p.m., e.t., Monday 
through Friday, except legal holidays. 
SUPPLEMENTARY INFORMATION: Section 
385.21 of the Federal Motor Carrier 
Safety Regulations (FMCSRs) requires 
all unrated motor carriers currently 
conducting operations in interstate 
commerce to file a one-time Motor 
Carrier Identification Report, Form 
MCS-150. This revised form requires 
minimum data that will: (1) Identify 
previously unknown motor carriers 
operating in interstate commerce, (2) 
update the motor carrier census, (3) 
require the motor carrier to certify that it 
is familiar with the FMCSRs, and (4) 
assist the FHWA in establishing 





priorities for motor carrier safety 
reviews. 
A new motor carrier must file a Form 
~ MCS-150 within 90 days after beginning 
operations. This provision does not 
apply to a motor carrier that has 
received a safety rating from the FHWA, 
since: similar information on rated 
carriers is already a matter of record in 
the FHWA Management Information 
System. Safety ratings are made 
available to the Interstate Commerce 
Commission for consideration of 
operating authority applications and 
petitions to self-insure; to the 
Department of Defense for the selection 
of motor carriers; to shippers, upon 
request, for motor carrier selection 
purposes; to insurance companies to 
assist in risk determinations; and to the 
public at large. 

The Form MCS-150 requires the 
following information: 

(1) Filing Entity—motor carrier's 
name; motor carrier's trade name, if any; 
principal office address; telephone 
number; ICC docket number or USDOT 
number, if any; and classification of 
operation; 

(2) Operating Information— 
classification of cargo transported; type 
of motor carrier operation; whether 
hazardous materials are transported; 
number of commercial motor vehicles 

‘operational the day the form is 
completed; number of drivers used on an 
average work day; and 

(3) Certification Statement—By 
signing and dating the document, the 
representative of the filing entity 
certifies that the information given is 
true and correct, and that he/she is 
familiar with the FMCSRs. 

In response to public‘inquiries about 
the contents of Form MCS-150, the 
FHWA has declined to eliminate a 
number of data items. The FHWA 
believes that the streamlined data set 
provides adequate information for the 
FHWA's safety program. 

The Form MCS-150 will be available 
from the FHWA Region and Division 


Offices of Motor Carrier Safety and from 
the Office of Motor Carrier Information 
Management and Analysis, Washington, 
DC. Completed forms are to be filed 
with the Federal Highway 
Administration, Office of Motor Carrier 
Information Management and Analysis 
(HIA-1), 400 Seventh Street, SW., 
Washington, DC 20590. A motor carrier 
need file the Form MCS-150 only once. 

The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or a 
significant regulation under regulatory 
policies and procedures of the 
Department of Transportation. The 
amendment in this document is 
technical in nature and merely 
streamlines existing requirements. For 
this reason and since this amendment 
imposes no additional burdens on the 
States or other Federal agenties, the 
FHWA finds good cause to make this 
amendment effective without prior ‘ - 
notice and opportunity for comment and 
without a 30-day delay in the effective 
date. Notice and opportunity for 
comment are not required under 
regulatory policies and procedures of 
the Department of Transportation 
because it is not anticipated that such 
action would result in the receipt of 
useful information in view of the 
technical nature of the amendment. 

The FHWA has determined that the 
technical amendment contained in this 
document will have only a minimal 
economic impact. Any impact would be 
positive since the amendment 
marginally reduces the paperwork 
burden on motor carriers. Accordingly, a 
full regulatory evaluation is not 
required. For the above reasons and 
under the criteria of the Regulatory 
Flexibility Act, (Pub. L. 96-354), the 
FHWA certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
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12612, and it has been determined that 
the rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

The information collection 
requirements contained in 49 CFR part 
385 have been approved by the Office of 
Management and Budget under the 
provisions of the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511) and assigned 
the control number of 2125-0544 which | 
expires on May 31, 1992. 

The regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 


this action with the Unified Agenda. 
List of Subjects in 49 CFR Part 385 


Highways and roads, Motor carriers, - 

Motor vehicle safety, Reporting and 
recordkeeping requirements. 
[Catalog of Federal Domestic Assistance 
Program Number 20.217 Motor Carrier 
Safety.] 

Issued on: February 1, 1991. 

T.D. Larson, 
Administrator. 

In consideration of the foregoing, the 
FHWA is amending title 49, Code of 
Federal Regulations, subtitle B, chapter 
Ill as set forth below: 


PART 385—SAFETY FITNESS 
PROCEDURES [AMENDED] 


1. The authority citation for 49 CFR 
part 385 continues to read as follows: 


Authority: 49 U.S.C. App. 2512; 49 U.S.C. 
104, 504, 521(b)(5)(A), and 3102; 49 CFR 1.48. 

2. Part 385, is amended by revising the 
Appendix, Form MCS-150—Motor 


Carrier Identification Report, to read as 
follows: 


BILLING CODE 4910-22-41 
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Appendix to Part 385—Form MCS-150, Motor Carrier Identification Report 


(Approved by OMB under control number 2125-0544): 
OMB No. 2125-9544 


MOTOR CARRIER IDENTIFICATION REPORT 


IF THE ABOVE LOCATION IS BLANK, INCORRECT, OR IS A DIVISION OR BRANCH, PLEASE IDENTIFY YOUR COMPANY'S PRINCIPAL OFFICE IN THE SPACE BELOW. 
1. NAME OF MOTOR CARRIER 2. OBA NAME 


3. STREET ADDRESS/ROUTE NUMBER 


5. COUNTY 6. STATE 7 -21P CODE + 4 


PHYSICAL 
ADDRESS 


8. PRINCIPAL PHONE NUMBER 9. ICC DOCKET NUMBER 10. USDOT NUMBER - 11. OPERATION CLASSIFICATION 
A. Authorized For Hire 8B. Exempt For Hire C. Private 
OO, i ag eetinentas Seca dl USDOT PEL See D. Migrant E..U.S. Mail F Other 
12. CARGO CLASSIFICATIONS: (Please circle all that apply) 13. CARRIER 
OPERATION 


A. General Freight H. Mobile Homes O. ‘Livestock V. Commodities Dry Bulk 
A. Interstate 


. Household Goods 1. Machinery, Large Objects P. Grain, Feed, Hay W. Refrigerated Food 
. Metal: Sheets, Coils, Rolls J. Fresh Produce Q. Coal/Coke X. Beverages 

. Motor Vehicles K. Liquids/Gases R. Meat Y. Paper Products B. Intrastate Onty— 
. Driveaway/Towaway L. Intermodal Containers S. Garbage, Refuse, Trash Z. Other (Specify). —e 

. Logs, Poles, Beams, Lumber’ M. Passengers T. U.S. Mail 


. Building Materials N. Oilfield Equipment U. Chemicals : Na C. Intrastate Only— 
Non-HazMat. 


. HAZARDOUS MATERIALS CARRIED (Please circle all that apply) (1)—/n Cargo Tanks (P)—/n Packages 

. Explosives A H. Corrosives O. Irritating Material 
. Explosives B 1. Oxidizers P. ‘ORM’ Material 

C. Explosives C J. Poison A Q. Hazardous Waste 
. Flammable Liquid K. Poison B R. Etiological Agent 
. Flammable Solid L. Combustible Liquid S. Blasting Agent 
. Flammable Gas M. Radioactive Material T. Hazardous Substance 
. Non-fiammable Gas N. Organic Peroxide U. Cryogenics 


. EQUIPMENT Straight Truck HazMat Cargo HazMat Cargo 16. DRIVERS SUBJECT TO FMCSR 
Trucks Tractors Trailers Co Trailers Tank oe 


Beyond 100 Mile 
Radius 


TRIP LEASED TOTAL 


17. CERTIFICATION STATEMENT (to be completed by an authorized official) 


Ri eitacicen taal __...., Certify that | am familiar with the Federal Motor Carrier Safety Regulations. Under penalties of perjury, | declare that 
(please print name) the information entered on this report is, to the best of my knowledge and belief, true, correct and complete. 


ii i oS an E _ Date _ dis cakes are 


Form MCS-150 (7-90) 
BILLING CODE 4910-22-C 
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Notice 


The Form MCS-150, Motor Carrier 
Identification Report, must be filed by all 
motor carriers operating in interstate or 
foreign commerce. A new motor carrier must 
file Form MCS-150 within 90 days after 
beginning operations. Exception: A motor 
carrier that has received written notification 
of a safety rating from the Federal Highway 
Administration (FHWA) need not file the 
report. To mail, fold the completed report so 
that the self-addressed postage paid panel is 
on the outside. This report is required by 49 
CFR Part 385 and authorized by 49 U.S.C. 504 
(1982 & Supp. IIT 1985). 

The public reporting burden for this 
collection of informatior on the Form MCS- 
150 is estimated by the FHWA to average 20 
minutes. If you wish to comment on the 
accuracy of the estimaie or make suggestions 
for reducing this burden, please direct your 
comments to Office of Management and 
Budget and the FHWA at the following 
addresses: 

Cifice of Management and Budget, 
Paperwork Reduction Project, Washington, 
DC 20503 

and 

Federal Highway Administration, Office of 
Motor Carrier ‘Field Operations, HFO-10, 
400 7th Street, SW, Washington, DC 20580 


Instructions for Completing the Motor Carrier 
Identification Report (MCS-150) 


(Please Print or Type Ail Information) 


1. Enter the name of the business entity (i.e. 
corporation, partnership, or individual) 
that owns and controls the motor carrier 
operation. 

2. if the business entity is operating under a 
name other than that in Block 1, i.e. 
“trade name”, enter that name. 
Otherwise, leave blank. 

3. Enter the principal place of business 
(where ail safety records are maintained) 
street address. 

4. Enter the city where the principal place of 
business is located. 


5. Enter the name of the county in which the 
principal place of business is located. 

6. Enter the two-letter postal abbreviation for 
the State, or the name of the Canadian 
Province or Mexican State, in which the 
principal place of business is located. 

7. Enter the zip code number corresponding 
with the street address. 

8. Enter the telephone number including area 
‘code of the principal place of business. 

9. Enter the motor carrier ‘MC’ number under 
which the Interstate Commerce 
Commission (ICC) issued your operating 
authority, if appropriate. Otherwise, 
enter “N/A.” 

10. Enter the identification number assigned 
to your motor carrier operation by the 
U.S. Department of Transportation, if 
known. Otherwise, enter “unknown.” 

11. Circle appropriate classification. Circle all 
that apply. If F “other” is circled, enter 
the type of operation in the space 
provided. 

A. Authorized For Hire 

B. Exempt For Hire 

C. Private 

D. Migrant 

E. U.S. Mail 

rE 

Authorized For Hire—transportation for 
compensation as a common or contract 
carrier of property, owned by others, or 
passengers under the provisions of the 
ICC. 

Exempt For Hire—transportation for 
compensation of property exempt from 
the economic regulation by the ICC. 

Private—transportation of property, owned 
or leased by the motor carrier, in 
furtherance of a commercial enterprise 
other than for-hire transportation. 

Migrant—interstate transportation, 
including a contract carrier, but not a 
common carrier of 3 or more migrant 
workers to or from their employment by 
any motor vehicle other than a passenger 
automobile or station wagon. 

U.S. Mail—transportation of U.S. Mail 


under contract with the U.S. Postal 
Service. 


12. Circle the letter of the types of cargo you 
usually transport. If Z “other,” is circled 
enter the name of the commodity in the 
space provided. 

13. Circle the appropriate type of operation. 

A. Interstate 

B. Intrastate, transporting hazardous 
materials (49 CFR 100-178) 

C. intrastate, NOT transporting hazardous 
materials. ; 

Interstate—transportation of persons or 
property across State lines, including 
international boundaries, or wholly 
within one State as part of a through ~ 
movement that originates or terminates 
in another State or country. 

Intrastate—transportation of persons or 
property wholly within one State. 


14. Circle the letter of a// of the types of 
hazardous materials (HM) you transport. 
In the columns following the HM types, 
either circle 7 if the HM is transported in 
cargo tanks or P if the HM is transported 
in other packages. 

15. Enter the total number of vehicles owned, 
term leased and trip leased, that are, or 
can be, operational the day this form is 
completed. 

16. Enter the number of drivers used on an 
average work day. Part-time, casual, 
term leased, trip leased and company 
drivers are to be included. 

100 mile radius driver—a driver that 
operates within a 100.air-mile radius of 
the normal work reporting location. 

17. Print or type the name, in the space 
provided, of the individual authorized to 
sign documents on behalf of the entity 
listed in Block 1. That individual must 
sign, date, and show his or her title in the 
spaces provided. (Certification 
Statement, see 49 CFR 385.21 and 385.23) 


{FR Doc. 91-3124 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-22-M 





Proposed Rules | 


making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Parts 911 and 915 

[Docket No. FV-91-242PR] 


Expenses and Assessment Rates for 
the Marketing Orders Covering Limes 
and Avocados Grown in Florida 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures and establish 
assessment rates under Marketing Order 
Nos. 911 and 915 for the 1991-92 fiscal 
year (April 1-March 31) for each 
marketing order. These proposed 
expenditures and assessment rates are 
needed by the administrative 
committees established under these 
orders to pay their expenses and collect 
assessments from handlers to pay those 
expenses. The proposed action would 
enable these committees to perform 
their duties and the programs to operate. 
DATES: Comments must be received by 
February 21, 1991. 
ADDRESSES: Interested persons are . 
invited to submit written comments. 
concerning this rule to: Docket Clerk, 
Fruit and Vegetable Division, AMS, 
USDA, P.O. Box 96456, room 2525-S, 
' Washington, DC 20090-6456. Three 
copies of all written material shall be 
submitted, and they will be made 
available for public inspection in the 
office of the Docket Clerk during regular 
business hours: All comments should 
reference the docket number, date, and 
page number of this issue of the Federal 
Register. 
FOR FURTHER INFORMATION CONTACT: 
Gary D. Rasmussen, Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit.and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S,: Washington, 
DC 20090-6456; telephone: (202) 475- 
3918.. 


SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under the 
Marketing Agreement and Marketing 
Order Nos: 911 (7 CFR Part 911) 
regulating the handling of limes grown 
in Florida, and 915 (7 CFR Part 915) 
regulating the handling of avocados 
grown in South Florida. These 
agreements and orders are effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act. 

This proposed rule has been reviewed 
by the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of the 
this proposed rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are about 18 handlers of Florida 
limes and 42 handlers of Florida 
avocados subject to regulation under 
these marketing orders, and about 260 
lime producers and 300 avocado 
producers in Florida. Small agricultrual 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual receipts of 
less than $500,000, and small agricultural 
service firms are defined as those whose 
annual receipts are less than $3,500,000. 
The majority of these handlers and 
producers may be classified as small 
entities. 

Each marketing order administered by 
the U.S. Department of Agriculture 
(Department) requires that the 
assessment rate for a particular fiscal 
year shall apply to all assessable 


commodities handled from the beginning 


of such year. An annual budget of 
expenses is prepared by each 
administrative committee and submitted 


_to the Department for approval. The 
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members of administrative committees 
are handlers and:producers of the 
regulated commodities. They are 
familiar with the committees’ needs and 
with the costs for goods, services, and 
personnel in their local areas and are 
thus in a position to formulate 
appropriate budgets. The budgets are 
formulated and discussed in public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input. 

The assessment rate recommended by 
each administrative committee is 
derived by dividing anticipated 
expenses by the expected shipments of 
the commodity in bushels (55 pounds). 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the committees’ expected 
expenses. Recommended budgets and 
rates of assessment are usually acted 
upon by the committees shortly before a 
season starts, and expenses are incurred 
on a continuous basis. Therefore, budget 
and assessment rate approvals must be 
expedited so that the committees will 
have funds to pay their expenses. 

The Florida Lime Administrative 
Committee (FLAC) met January 9, 1991, 
and unanimously recommended a 1991— 
92 budget with expenditures of $269,000 
and an assessment rate of $0.18 per 
bushel (55 pounds) of assessable limes 
shipped under M.O. 911. Budgeted 
expenditures for 1990-91 were $244,000, 
while the assessment rate was $0.18. 
FLAC assessment income for 1991-02 is 
estimated at $252,000, based on 
shipments of 1,400,000 bushels of 
assessable limes, and interest income 
estimated at $11,000. The FLAC plans to 
draw funds from its reserve of about 
$266,222 to cover the projected $6,000 
deficit for 1991-92. 

Major expenditure items in the FLAC 
budget for the 1991-92 fiscal year, 
compared with those budgeted for 1990- 
91 (in parentheses), are $157,000 
($112,000) for program administration, 
$102,000 ($101,500) for production 
research, and $10,000 ($30,000) for 
market development and public 
relations. The administration category 
includes expenditures for employee 
salaries and benefits, office operations, 
a financial audit, marketing order 
enforcement, FLAC travel, a 
contingency reserve, and various 
miscellaneous expenses. A $25,000 
expenditure item in the FLAC’s budget 





has been shifted from a proposed fund 
to pay inspection costs to the 
contingency fund. FLAC management 
recommended this action after being 
informed that expenditures to pay 
inspection costs are not authorized 
under the order. Research for limes 
includes $25,000 for a water table study 
by Ghioto, Inc., $70,500 for a post-bloom 
drop study and $6,500 for a grove 
management study by the University of 
Florida. Market development includes a 
buyer tour ($2,000) and harvest festival 
tours ($3,000) by the Florida Department 
of Agriculture, and $5,000 for projects to 
be developed later. The research and 
market development projects will be 
submitted later, once they are 
recommended by the FLAC. 

The Avocado Administrative 
Committee {AAC) met January 9, 1991, 
and unanimously recommended a 1991- 
92 budget with expenditures of $187,000 
and an assessment rate of $0.16 per 
bushel (55 pounds) of assessable 
avocados shipped under M.O. 915. 
Budgeted expenditures for 1990-91 were 
$150,500, while the assessment rate was 
$0.16. AAC assessment income for 1991- 
92 is estimated at $156,000, based on 
shipments of 975,000 bushels of 
assessable avocados, and interest 
income estimated at $7,000. The AAC 
plans to draw funds from its reserve of 
about $152,624 to cover the projected 
$24,000 deficit for 1991-92. 

Major expenditure items in the AAC 
budget for the 1991-92 fiscal year, 


compared with those budgeted in 1990- ~ 


91 (in parentheses), are $143,000 
($93,000) for program administration, 
$34,000 ($57,500) for production 
research, and $10,000 ($30,000) for 
market development and public 
relations. The administration category 
includes expenditures for employee 
salaries and benefits, office operations, 
a financial audit, marketing order 
enforcement, AAC travel, a contingency 
reserve, and various miscellaneous 
expenses. An $18,000 expenditure item 
in the AAC’s budget has been shifted 
from a proposed fund to pay inspection 
costs to the contingency fund. AAC 
management recommended this action 
after being informed that expenditures 
to pay inspection costs are not 
authorized under the order. Research for 
avocados includes $25,000 for a water 
table study by Ghioto, Inc., $2,500 for a 
tree topping and thinning study and 
$6,500 for a grove management study by 
the University of Florida. Market 
development includes a buyer tour 
($2,000) and harvest festival tours 
($3,000) by the Florida Department of 
Agriculture, and $5,000 for projects to be 
developed later. The research and 


market development projects will be 
submitted later, once they are 
recommended by the AAC. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be significantly offset by 
the benefits derived from the operation 
of the marketing orders. Therefore, the 
Administrator of AMS has determined 
that this action would not have a 
significant economic impact on a 
substantial number of small entities. 

A comment period of 10 days is 
deemed appropriate for this action, 
because approval of the expenses and 
assessments rates must be expedited. 

The fiscal year for these marketing 
orders begins on April 1, 1991, and the 
committees’ expenses are incurred on a 
continuous basis. 


List of Subjects in 7 CFR Parts 911 and 
915 


Avocados, Limes, Marketing 
agreements, Reporting and 
recordkeeping requirements. 

For the reasons set forth in the 
preamble, it is proposed that §§ 911.230 
and 915.230 be added as follows: 

1. The authority citation for 7 CFR 
parts 911 and 915 continues to read as 
follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. New §$§ 911.230 and 915.230 are 
added to read as follows: 


PART 911—LIMES GROWN IN 
FLORIDA 


§ 911.230 Expenses and assessment rate. 


Expenses of $269,000 by the Florida 
Lime administrative Committee are 
authorized, and an assessment rate of 
$0.18 per bushel (55 pounds) of 
assessable limes is established for the 
fiscal year ending March 31, 1992. Any 
unexpended funds from the 1990-91 
fiscal year may be carried over as a 
reserve. 


PART 915—AVOCADOS GROWN IN 
SOUTH FLORIDA 


§915.230 Expenses and assessment rate. 

Expenses of $187,000 by the Avocado 
Administrative Committee are 
authorized, and an assessment rate of 
$0.16 per bushel (55 pounds) of 
assessable avocados is established for 
the fiscal year ending March 31, 1992. 
Any unexpended funds from the 1990-91 
fiscal year may be carried over as a 
reserve. 
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Dated: February 6, 1991. 
William J. Doyle, 
Associate, Deputy Director, Fruit and 
Vegetable Division. 
[FR Doc. 91-3204 Filed 2-8-91; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-NM-264-AD] 


Airworthiness Directives; Boeing 
Model 757 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


summary: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Boeing Model 757 
series airplanes, which would require 
the inspection and modification or 
replacement of certain passenger door 
disarm cables. This proposal is 
prompted by in-service reports of 
broken cables. This condition, if not 
corrected, is a hazard to personnel who 
may open an affected armed door from 
the outside. 

DATES: Comments must be received no 
later than April 3, 1991. 

appresses: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM- 
264-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained ~ 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Terrell W. Rees, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-1208; telephone (206) 227-2785. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
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should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA] public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-264—AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


Doors number 1, 2, and 4 left and right 
on Boeing Model 757 airplanes are 
equipped with a disarm cable which 
operates when the door is opened from 
the outside, and functions to disarm the 
escape slide and the powered opening 
feature of the door. Reports have been 
received indicating that this cable may 
bind and break when the cable end 
projecting beyond a swaged ball has 
insufficient clearance to a pin. If an 
armed door with a broken disarm cable 
is operated from the outside, the door 
will pneumatically power open and the 
slide will deploy from the door. This 
condition, if not corrected, could result 
in an operator being knocked off a stand 
to the ground. The slide may also 
automatically inflate, creating a further 
potential for injury. 

The FAA has reviewed and approved 
Boeing Service Bulletin 757~52-0052, 
dated August 30, 1990, which describes 
procedures for inspecting and measuring 
the disarm cables at the affected doors 
and, depending on what is found, either 
modifying or replacing the disarm 
cables. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require the measurement 
and inspection of the affected passenger 
door disarm cables, and depending on 
what is found, either modifying or 
replacing the affected passenger door 


disarm cables in accordance with the 
described. 


757 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 143 airplanes of U.S. 
registry would be affected by this AD. In 
the unlikely worst-case scenario in 
which inspections reveal that all cables 
must be replaced, it would take 
approximately 39 manhours per airplane 
to accomplish the required actions, at an 
average labor cost of $40 per manhour. 
The cost of required parts under these 
circumstances would be $7,200 per 
airplane ($1,200/door X 6 doors). Based 
on these figures, the maximum total cost 
impact of the AD on U.S. operators 
would be $1,252,680. 

It is estimated, however, that no more 
than five percent of the disarm cables at 
the more heavily utilized doors would 
require replacement. Therefore, the 
more likely estimated total cost impact 
of the AD on U.S. operators is estimated 
to be $62,634. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a}, 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Boeing: Applies to Model 757 series 
airplanes, as listed in Boeing Service 
Bulletin 757-52-0052, dated August 30, 
1990, certificated in any category. 
Compliance required within the next 30 
days after the effective date of this AD, 
unless previously accomplished. 

To prevent the hazard of an unexpected 
powered door opening and escape slide 
deployment when ground personnel open an 
armed passenger door with a broken disarm 
cable from the outside, 


2, left and right: Measure the clearance 
between the lower end of the disarm cable 
and the pin in the disarm lever, in accordance 
with Boeing Service Bulletin 757--52-0052, 
dated August 30, 1990. 

1. If the clearance between the end of the 
cable and the pin is less than 0.010 inch, prior 
to further flight, inspect the cable for damage 
or breakage. 

a. If the cable is damaged or broken, prior 
to further flight, replace the cable in 
accordance with the service bulletin. 

b. If the cable is not damaged or broken, 
grind the cable end flush with the swaged 
ball and reinstall the cable into the door in 
accordance with the service bulletin. 

2. If the clearance is 0.010 inch or more, no 
modification or replacement is required. 

3. Functionally test the door in accordance 
with the service bulletin. 

B. For passenger doors 4, left and right: 
Disconnect the disarm cable from the disarm 
lever on the door handle box, and inspect the 
cable for damage or breakage in accordance 
with the service bulletin. 

1, Prior to further flight, replace any 
damaged or broken cable in accordance with 
the service bulletin. 

2. For any cable that is not damaged or 
broken, grind the cable end flush with the 
swaged ball and reinstall the cable into the 
door, in accordance with the service bulletin. 

3. Functionally test the door in accordance 
with the service bulletin. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector (PI). The Pi will then forward 
comments or concurrence to the Seattle ACO. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
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may obtain copies upon request to Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124. These documents 
may be examined at the FAA, Northwest 
Mountain Region, Airplane 
Directorate, 1601 Lind Avenue SW., Renton, 
Washington. 

Issued in Renton, Washington, on February 
1, 1991. 
Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 91-3155 Filed 2-68-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 90-NM-286-AD] 


Motors Part Numbers C5114-04, 
C5114-05, C5114-07. and C5114-08 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model ATP series airplanes, which 
would require repetitive detailed visual 
inspections for damaged or loose 
securing nuts and locking tab washers 
used to secure the engine starter motor 
section to the starter motor clutch 
housing, and repair, if necessary; and 
eventual modification of the starter 
motors. This proposal is prompted by a 
report of the separation of the motor 
section from the clutch housing due to 
loose or damaged securing nuts and 
locking tab washers. This condition, if 
not corrected, could result in loss of 
engine oi] and damage to the engine. 
DATES: Comments must be received no 
later than April 1, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM-— 
286-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041-0414. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 


Mr. William Schroeder, Standardization 


Branch, ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-286-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain British Aerospace 
Model ATP series airplanes equipped 
with Lucas starter motors, Part Numbers 
C5114-04, C5114-05, C5114-07, and 
C5114-08. There has been a recent 
report of the separation of the engine 
starter motor section from the starter 
motor clutch housing due to damaged or 
loose securing nuts and locking tab 
washers. This condition, if not 
corrected, could result in loss of engine 
oil and eventual damage to the engine. 

British Aerospace has issued Service 
Bulletin No. ATP-80-3, dated September 
10, 1990, which describes procedures for 
repetitive detailed visual inspections for 
damaged or loose securing nuts and 
locking tab washers used to secure the 
left and right engines’ starter motor 


section to the starter motor clutch 
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housing, and repair, if necessary. British 
Aerospace has also issued Service 
Bulletin ATP-80-4, dated November 23, 
1990, which describes procedures to 
install new bolts and washers, replacing 
the existing studs, tab washers, and 
nuts. These British Aerospace service 
bulletins reference Lucas Service 
Bulletins C5114-80-8 and C5114-80-A9 
for additional information. The United 
Kingdom CAA has classified these 
service bulletins as mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require repetitive detailed visual 
inspections for damaged or loose ~ 
securing nuts and locking tab washers 
used to secure the motor section to the 
clutch housing, and repair, if necessary; 
and eventual modification of the starter 
motors; in accordance with the service 
bulletins previously described. 

It is estimated that 5 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately two 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
The required parts will be provided by 
the manufacturer to operators at no cost. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $400. 

The regulations proposed herein | 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291, (2) is not a “significant . 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 


from the Rules Docket. 
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List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Avigtion 
safety, Safety. 


The Propesed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

- British Aerospace: Applies to Model ATP 
series airplanes; equipped with Lucas 
starter motors, Part Numbers C5114-04, 
C5114-05, C5114-07, and C5114-08; 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 

To prevent loss of engine oil and damage to 
the engine, accomplish the following: 

A. Within 30 days after the effective date 
of this AD, and thereafter at intervals not to 
exceed 250 hours time-in-service, perform a 
detailed visual inspection of the securing nuts 
and locking tab washers used to secure the 
motor section to the clutch housing, in 
accordance with British Aerospace Service 
Bulletin ATP-80-3, dated September 10, 1990. 
If any parts are damaged or loose, prior to 
further flight, repair in accordance with the 
service bulletin. 

Note: The British Aerospace Service 
Bulletin references Lucas Service Bulletins 
C5114-80-8 and C5114-80-9 for additional 
information. 

B. Within 150 days after the effective date 
of this AD, replace existing studs 80220185, 
tab washers SP42C, and nuts A24CP, with 
new bolts N137210-14 and washers As12943, 
and lock new bolts with tie wire, in 
accordance with British Aerospace Service 
Bulletin ATP-80-4, dated November 23, 1990. 
This modifcation constitutes terminating 
action for the repetitive inspections required 
by paragraph A. of this AD. 

Note: The British Aerospace Service 
Bulletin references Lucas Service C5114-80- 
A@9 for additional information. 

_ (C. An alternate means of compliance or 

adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 

Standardization Branch, ANM-113, FAA, 

Transport Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (Pl). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 


D. Special permits may be issued in 
accordance wi FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. _ 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to British 
Aerospace, PLC, Librarian for service 
Bulletins, P.O. Box 17414, Dulles International 
Airport, Washington, DC 20041-0414. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 

Issued in Renton, Washington, on January 
30, 1991. 

Steven B. Wallace, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 91-3151 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 90-NM-271-AD] 


Airworthiness Directives; British 
Aerospace Model BAe 146-100A and 
Model BAe 146-200A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model BAe 146-100A and BAe 146-200A 
series airplanes, which would require 
visual inspections to detect incorrect 
positioning of the earth stud on the 
avionics rack at Frame 17 and chafing 
damage to adjacent wiring harnesses, 
and repair, if necessary. This proposal is 
prompted by a recent report of chafing 
of the wiring harness on an earth stud at 
the rear of the avionics rack. This 
condition, if not corrected, could result 
in failure or improper functioning of the 
wing flap, landing gear anti-skid, and 
turbine vibration indication systems. 
DATES: Comments must be received no 
later than April 3, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM-— 
271-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041. This information 
may be examined at the FAA, 


Northwest Mountain Region, Transport 
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Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-271-AD.” The 
post card will be date/time stamped and 


returned to the commenter. 
Discussion 

The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain British Aerospace 
Mode] BAe 146-100A and —200A series 
airplanes. There has been a recent report 
of chafing of a wiring harness on an 
earth stud at the rear of the avionics 
rack. This condition, if not corrected, 
could result in failure or improper 
functioning of the wing flap, landing 
gear anti-skid, and turbine vibration 
indication systems. 

British Aerospace has issued Service 
Bulletin 24-60, dated May 31, 1990, 
which describes procedures to perform 


visual inspections to detect incorrect 
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positioning of the earth stud on the rear 
of the avionics rack and chafing damage 
to adjacent wiring harnesses, and repair, 
if necessary. The United Kingdom CAA 
has classified this service bulletin as 


mandatory. 


This aisplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 


the provisions of Section 21.29 of the 
Federal Aviation Regulations and the 


Applicable bilateral airworthiness 
agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, this AD requires visual 
inspections to detect incorrect 
positioning of the earth stud on the rear 
of the avionics rack and chafing damage 
to adjacent wiring harnesses; and repair, 


if necessary, in accordance with the 
service bulletin previously described. 

Itis estimated that 49 airplanes af U.S, 
registry would be affected by this AD, 
that it would take approximately 1 man 
hour per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total] cost 
impact of the AD on U.S. operators is 
estimated to be $2,760. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

F or the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule" under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979}; and (3) if promulgated, will not 
have a significant economic impact, 
postive or negative, on a substantial 
number of smal) entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39: 


Air transportation, Aircraft, Aviation, 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


proposes to amend 14 CFR part 39 of the 


Federal Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g} (Revised Pub. L. 97-449, 


January 12, 1983}, and 14 CPR 11.88. 
§ 39.13 . (Amended 


2. Section $9.13 is amended by adding 
the following new airworthiness 
directive: 

British Aerospace: Applies to Model BAe 
146-100A and BAe 146-200A series 
airplanes, certificated in any category. 
Compliance is required as indicated, 
unless previously accomplished. 


To prevent failure or improper functioning 
of the wing flap, land gear anti-skid, and 
turbine vibration indication system, 
accomplish the following: 

A. Within 30 days after the effective date 
of this AD, perform a visual inspection of the 
earth stud on the avionics rack at Frame 17, 
in accordance with British Aerospace Service 
Bulletin 24-80, dated May 31, 1990. 

1. If the earth stud is approximately 33.0 
inches from the airplane's center line, prior to 
further flight, perform a visual inspection of 
the adjacent wiring harnesses for chafting 
damage, and reclip any harnesses to ensure 
adequate clearance between wire harnesses 
and the earth stud, in accordance with the 
service bulletin. Repair or replace any 
damaged wires prior to further flight. 

2. If the earth stud is not positioned 
approximately 93.0 inches from the airplane's 
center line, prior to further flight, accomplish 
the following: 

a. Perform an inspection of the adjacent 
wiring harnesses for signs of chafing damage, 
and, if damage is found, repair or replace any 
damaged wires prior to further flight in 
accordance with the service bulletin. 

b. Remove the existing earth stud and 
install a new earth stud having the same part 
number in accordance with Figure 1 of the 
service bulletin. 

c. Move and resecure any wiring harnesses 
that may contact the earth stud, in 
accordance with the service bulletin. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (PI). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service information from the manufacturer 
may obtain copies upon request to British 


j 
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Aerospace, PLC, Librarian for Service pie 
Bulletins, P.O. Box 17414, Dulles International 


Airport, Washington, DC 20041. This 
information may be examined at the FAA, 


Northwest Mountain Region, Transport 


Airplane Directorate, 1601 Lind Avenue Sw., 
Renton, Washington. 


Issued in Renton, Washington, on Februaty 
1, 1991. 


Leroy A. Keith, 
Monager, Transport Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 91-3156 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-m 

14 CFR Part 39 

(Oocket No. 90-NM-290-A0] 


Airworthiness Directives; General 
Dynamics Models 240, T-29, and C- 


* 434A (Military) Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 

SumMaARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to General Dynamics Models 
240, T-29, and C-131A (Military) series, 
airplanes, which would require an 
inspection for missing or worn elevator 
hinge pins, and replacement, if 
necessary. This proposal is prompted by 
reports of binding and worn elevator 
hinge pins, and the determina tion that 
an elevator hinge pin was missing from 
an aircraft which was involved in an 
accident. This condition, if not 


corrected, could result in reduced 
controllability of the airplane. 

DATES: Comments must be received no 
later than April 1, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-—103, Attention: 
Airworthiness Rules Docket No. 90-NM- 
290-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from General Dynamics, Convair 
Division, P.O. Box 85377, San Diego, 
California 92138. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, or the Los Angeles 
Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Edwards, Aerospace Engineer, 
Los Angeles Aircraft Certification 
Office, ANM-120L, FAA, Northwest 
Mountain Region, 3229 East Spring 
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Street, Long Beach, California 90806; 
telephone (213) 988-5237, 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above will be 
considered by the Administrator before 
taking action on the proposed rule. Th 
proposals contained in this Notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of'this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-—290-AD.” The 
post card will be date/time stamped and 


returned to the commenter. 
Discussion 


On September 8, 1989, a General 
Dynamics Convair Model 340 airplane 
was destroyed in an accident. The 
investigation revealed that a 


contributing factor may have been loss 
of elevator control due to a loose, 
binding, or missing elevator hinge pin. In 
addition, there have been two reported 
instances of elevator hinge bearing 
binding and one case of extreme wear of 
the nut assembly and bearing plate. This 
condition, if not corrected could result in 
the reduced controllability of the 
airplane. Since the General Dynamics 
Models 240, T-29, and C-131 (Military) 
series airplanes are equipped with 
essentially the same design elevator 
hinge assemblies as the Model 340, they 
may be subject to the same potential 
unsafe condition. 

The FAA has reviewed and approved 
General Dynamics, Convair Division 
Service Bulletin 600 (240D) 55—4, dated 
September 21, 1990, which describes 
procedures for inspections of the 
elevator hinge pins, bushings, nuts, 
bearing plates, and bearings to detect 
binding or wear, and procedures for 
necessary replacement or rework. 


Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require inspections of the 
elevator hinge assemblies and 
replacement or rework, if necessary, in 


accordance with the service bulletin 
previously described. 

There are numerous General 
Dynamics (Convair) 240, T—-29 and C— 
131A series airplanes that have been 
modified by installation of 
turbopropeller engines in accordance 
With various supplemental type 
certificates. Unofficial model numbers of 
the Model 240 have been adopted by the 
public to denote the particular engine 
installation, e.g., Mode! 600 denotes 
installation of Rolls Royce-Dart engines. 
This proposed rule would apply to all 
Model 240, T-29, and C-1341A airplanes, 
including those modified with 
turbopropeller engines. 


There are approximately 100 General 
Dynamics Models 240, T-29, and C— 


131A (Military) series airplanes in the 
worldwide fleet. It is estimated that 50 
airplanes of U.S. registry would be 
affected by this AD, that it would take 
approximately 100 manhours per 


airplane to accomplish the required 
actions, and that the average labor cost 
would be $40 per manhour. Based on 


these figures, the tota) cost impact of the 
AD on U.S. operators is estimated to be 


$200,000. 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


proposes to amend 14 CFR part 39 of the 


Federal Aviation Regulations as follows: 
PART 39—( AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 


January 12, 1983); and 14 CFR 11.80. 


§$39:13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 


directive: 
General Dynamics (Convair): 


Applies to Mode) 240, T-29, and C-131A 
(Military) series airplanes, including all 
airplanes converted to turbopropeller power, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished, 

To prevent loss of the elevator hinge pins, 
accomplish the following: 

A. Within 50 hours time-in-service or 60 
days after the effective date of this AD, 
whichever occurs first, remove the elevator 
and conduct a visual inspection of the 
elevator hinge pins and bearings, in 
accordance with Part I of the 
Accomplishment Instructions of General 
Dynamics, Convair Division Service Bulletin 
800 (240D) 55-4, dated September 21, 1990 
(hereinafter refered to as “SB 55-4”). 

Note: Inspections previously accomplished 
in accordance with the Accomplishment 
Instructions of Alert Service Bulletin 600 
(240D) 55-A4, dated March 1, 1990, are 
considered to comply with the requirements 
of this peragraph. 

B. Any hinge pins, bushings, or tapered 
bushings found which do not conform to the 
dimensional limitation specified in Part I of 


SB 55-4, must be replaced prior to further 


flight. 

C. Any cracked bearing plate assemblies or 
nut assemblies, and any loose, chattering, 
dry, or seized bearings, P/N AN201KP10A, 
must be replaced prior to further flight. 

D. When the elevator is reinstalled, 
determine if proper mating of the tapered 
bushing and pin surfaces exists, in 
accordance with Part I of SB 55-4. If proper 
mating does not exist, the pin must be 
reworked prior to further flight, in accordance 
with Part II of SB 55-4. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Northwest Mountain Region. 

Note: The request should be submitted 
directly to the Manager, Los Angeles ACO, 
and a copy sent to the cognizant FAA 
Principal Inspector (PI). The PI will then 
forward comments or concurrence to the 


Manager, Los Angeles ACO. 
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All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to the 
General Dynamics, Convair Division, P.O. 
Box 85377, San Diego, California $2138, 
Attention: Chief, Aircraft Logistical Support, 
Mail Zone 92-2920. These documents may be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate; 1601 
Lind Avenue SE., Renton, Washington, or the 
Los Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

Issued in Renton, Washington, on January 
30, 1991. 

Steven B. Wallace, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-3152 Filed 2-8-1; 8:45 am] 
BILLING CODE 4910-13-m 


' 14 CFR Part 39 


[Docket No. 90-NM-269-AD] 


Airworthiness Directives; General 

Dynamic Modets 340, 440, and C-131, 
B, C, D, E, and F (Military) Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to General Dynamics Models 
340, 440, and C—131 (Military) series 
airplanes, which would require an 
inspection for missing or worn elevator 

* hinge pins, and replacement or rework, 
if necessary. This proposal is prompted 
by reports of binding and worn elevator 
hings pins and the determination that an 
elevator hinge pin was missing from an 
aircraft which was involved in an 
accident. This condition, if not 
corrected, could result in reduced 
controllability of the airplane. 

DATES: Comments must be received no 
later than April 1, 1991. 

appresses: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 90-NM- 
289-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from General Dynamics, Convair 
Division, P.O. Box 85377, San Diego, 
California 92138. This information may 
be examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, or the Los Angeles 


Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Edwards, Aerospace Engineer, 
Los Angeles Aircraft Certification 
Office, ANM-120L, FAA, Northwest 
Mountain Region, 3229 East Spring 
Street, Long Beach, California 90806; 
telephone (213) 988-5237. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 90-NM-289-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


On September 8, 1989 a General 
Dynamics Convair Model 340 airplane 
was destroyed in an accident. The 
investigation revealed that a 
contributing factor may have been loss 
of elevator control due to a loose, 
binding, or missing elevator hinge pin. In 
addition, there have been two reported 
instances of elevator hinge bearing 
binding, and one case of extreme wear 
of the nut assembly and bearing plate. 
This condition, if not corrected could 
result in reduced controllability of the 
airplane. 

The FAA has reviewed and approved 
General Dynamics, Convair Division 
Service Bulletin 640 (340D) 55-5, dated 
September 21, 1990, which describes 
procedures for inspection of the elevator 
hinge pins, bushings, nuts, bearing 
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plates, and bearings to detect binding or 
wear, and procedures for-replacement or 
rework. 

Since this condition is likely to exist . 
or deviop on other airplanes of this. 
same type design, an AD is proposed 
which would require inspections of the. 
elevator hinge assemblies and 
replacement or rework, if necessary, in 
accordance with the service bulletin 
previously described. 

There are numerous General 
Dynamics (Convair) 340 and 440 series 
airplanes that have been modified by 
installation of turbopropeller engines in 
accordance with various supplemental 
type certificates. Unofficial model 
numbers of the Convair Models 340 and 
440 have been adopted by the public to 
denote the particular engine installation, 
e.g., Model 640 denotes installation of 
Rolls Royce-Dart engines. This proposed 
rule would apply to all Model 340 and 
440 airplanes, including those modified 
with turbopropeller engines. 

There are approximately 350 General 
Dynamics Models 340, 440, and C-131 
(Military) series airplanes in the 
worldwide fleet. It is estimated that 200 
airplanes of U.S. registry would be 
affected by this AD, that it would take 
approximately 100 manhours per 
airplane to accomplish the required 
actions, and that the average labor cost 
would be $40 per manhcur. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$800,000. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. ° 
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List of Subjects in 14 CFR Part 39 


_ Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed ntmaianeds 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and'1423; 
49 U.S.C. 106(g) (Revised Pub. L, 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13. [Amended] 

2..Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

General Dynamics (Convair): Applies to 
Models 340, 440, and C-131, B, C, D, E, 
and F (Military) series airplanes, 
including all airplanes converted to 
turbopropeller power, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent loss of the elevator hinge pins, 
accomplish the following: 

- A. Within 50 hours time-in-service or.60 
days after the effective date of this AD, 
whichever occurs first, remove the elevator 
and conduct a visual inspection of the 
elevator hinge pins and bearings, in 
accordance with Part I of the 
Accomplishment Instructions of General 
Dynamics, Convair Division Service Bulletin 
640 (340D) 55-5, dated September 21, 1990 
(hereinafter referred to as “SB 55-5”). 

Note: Inspections previously accomplished 
in accordance with the Accomplishment 
Instructions of Alert Service Bulletin 640 
(340D) 55~-A5, dated March 1, 1990, are 
considered to comply with the requirements 
of this paragraph. 

B. Any hinge pins, bushings, or tapered 
bushings found which do not conform to the 
dimensional limitations specified in Part I of 
SB 55-5 must be replaced prior to further 


t. 

C. Any cracked bearing plate assemblies or 
nut assemblies, and may loose, chattering, 
dry, or seized bearings, P/N AN201KP10A, 
must be replaced prior to further flight. 

D. When the elevator is reinstalled, 
determine if proper mating of the tapered 
bushing and pin surfaces exists, in 
accordance with Part I of SB 55-5. If proper 

‘mating does not exist, the pin must be 
reworked prior to further flight in accordance 
with Part II of SB 55-5. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Northwest Mountain Region. 

Note: The request should be submitted . 
directly to the Manager, Los. Angeles ACO, 
and a copy sent to the cognizant FAA 


Principal Inspector (P1). The PI will then 
forward comments or concurrence to the 
Manager, Los Angeles ACO. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to the 
General Dynamics, Convair Division, P.O. 
Box 85377, San Diego, California 92138, 
Attention: Chief, Aircraft Logistical Support, 
Mail Zone 92-2920. These documents may be 
examined at the FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton; Washington, or 
the Los Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

Issued in Renton, Washington, on January 
30, 1991. 

Steven B. Wallace, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-3153 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 91-NM-05-AD] 


Airworthiness Directives; Short 
Brothers, PLC, Model SD3-60 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to certain Short Brothers, 
PLC, Model SD3-60 series airplanes, 
which would require modification of the 
wiring for the emergency lighting system 
and the installation of two new relays. 
This proposal is prompted by reports 
which indicate that the emergency 
lighting system will not illuminate 
automatically if normal airplane power 
is interrupted or lost. This condition, if 
not corrected, could result in failure of 
the emergency lights to illuminate during 
an emergency. 

DATES: Comments must be received no 
later than April 1, 1991. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 91-NM- 
05-AD, 1601 Lind Avenue SW., Renton, 
Washington 98055-4056. The applicable 
service information may be obtained 
from Short Brothers, PLC, 2011 Crystal 
Drive, suite 713, Arlington, Virginia 
22202-3719. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Line Avenue SW., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone (206) 227- 
2148. Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for aes by 
interested persons. A re 
summarizing each FAA/ pub public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 91-NM-05-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion: 


The United Kingdom Civil Aviation 
Authority (CAA), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on certain Short Brothers 
Model SD3-60 series airplanes. There 
have been reports which indicate that 
the emergency lighting system will not 
illuminate automatically if normal 
airplane power is interrupted or lost. _ 
This condition, if not corrected, could 
result in failure of the emergency lights 
to illuminate during an emergency. 

Short Brothers has issued Service 
Bulletin SD360-33-22, Revision 1, dated 
November 1990, which describes 
procedures for modifying the emergency 
lighting control wiring and installing two 
new relays to ensure the system will 
activate automatically when normal 
power is interrupted or lost. The United 





5376 


Kingdom CAA has classified this service 
bulletin as mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of Section 21.29 of the 
Federal Aviation Regulations and the 
applicable bilateral airworthiness 
agreement. 

Since this condition is likely to exist 
or develop on cther airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require modification of the wiring 
for the emergency lighting control 
system and installating two new relays, 
in accordance with the service bulletin 
previously described. 

It is estimated that 86 airplanes of U.S. 
registry would be affected by this AD, 
this it would take approximately 24 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
The required modification kits will be 
supplied to the operators at no cost. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $82,560. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
Is not a “major rule” under Executive 
Order 12291, (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—-[AMENDED]} 


1. The authority citation for part 39 
continues to read of follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97~449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39,13 is amended by adding 
the following new airworthiness 
directive: 


Short Brothers, PLC: Applies to Model SD3- 
60 series airplanes, Serial Numbers 
SH3601 through SH3764, certificated in 
any category. Compliance is required as 
indicated, unless previously 
accomplished. 

To prevent a failure of the emergency 
lighting system to illuminate during an - 
emergency, accomplish the following: 

A. For Serial Number SH3601 through 
SH3661, and SH3663 through SH3665: Within 
2,400 hours time-in-service or within 6 months 
after the effective date of this AD, whichever 
occurs first, modify the wiring for the 
emergency lighting system and install two 
new relays between CB243 and the left and 
right under voltage units, in accordance with 
Part A. of Short Brothers Service Bulletin 
$D360-33-22, Revision 1, dated November 
1990. 

B. For Serial Numbers SH3662 and SH3666 
through SH3764: Within 2,400 hours time-in- 
service or within 6 months after the effective 
date of this AD, whichever occurs first, 
modify the wiring for the emergencylighting 
system and install two new relays between 
CB243 and the left and right under voltage 
units, in accordance with Part B. of Short 
Brothers Service Bulletin SD360-33-22, 
Revision 1, dated November 1990. 

C. An alternate means of compliance or 
adjustment of the compliante time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. 

Note: The request should be submitted 
directly to the Manager, Standardization 
Branch, ANM-113, and a copy sent to the 
cognizant FAA Principal Inspector (Pi). The 
PI will then forward comments or 
concurrence to the Manager, Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to Short 
Brothers, PLC, 2011 Crystal Drive, suite 713, 
Arlington, Virginia 22202-3719. These 
documents may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 
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Issued in Renton, Washington, on January 
30, 1991. 
Steven B. Wallace, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 91-3154 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 91-AWP-1] 


Proposed Amendment of the 
Stockton, CA, Control Zone 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the description and the effective 
hours of the Stockton, CA, Control Zone. 
The Stockton, CA, Control Zone has 
been re-evaluated by the FAA to 
calculate the controlled airspace needed 
to contain instrument procedures to and 
from the Stockton Metropolitan Airport. 
The Stockton Control Zone is currently 
described as a full-time control zone. 
The control zone does not meet full-time 
control zone criteria and thus the need 
for an amendment to a part-time control 
zone. 


DATES: Comments must be received on 
or before April 15, 1991. 


ADDRESSES: Send comments on the 

proposal in triplicate to: 

Federal Aviation Administration, 

Attn: Manager, System Management . 
Branch, AWP-530, 

Docket No. 91-AWP-1, 

Air Traffic Division, 

P.O. Box 92007, 

Worldway Postal Center, 

Los Angeles, California 90009. 


The official docket may be examined 
in the Office of the Regional Counsel, 
Western-Pacific Region, Federal 
Aviation Administration, room 6W14, 
15000 Aviation Boulevard, Lawndale, 
California. 

An informal docket may also be 
examined during normal business hours 
at the Office of the Manager, System 
Management Branch, Air Traffic 
Division at the above address. 


FOR FURTHER INFORMATION CONTACT: 
Jon L. Semanek, Airspace Specialist, — 
System Management Branch, AWP-530, 
Air Traffic Division, Western-Pacific 
Region, Federal Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California 30261, 
telephone (213) 297-0433. 
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SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communciations should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 91- 
AWP-1.” The postcard will be date/time 


stamped and returned to the commenter. . 


All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the System 
Management Branch, AWP-530, Air 
Traffic Division, 15000 Aviation 
Boulevard, Lawndale, California 90261, 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, System 
Management Branch, AWP-530, P.O. 
Box 92007, Worldway Postal Center, Los 
Angeles, California 90009. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM's should also 
request a copy of Advisory Circular No. 
11-2a which describes the application 
procedure. 


The Proposal 

The FAA is considering an 
amendment to § 71.171 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to amend the description and 
the effective hours of the Stockton, CA, 
Control Zone. In an effort to re-assess 
the amount of controlled airspace 
needed to contain instrument operations 
at Stockton Metropolitan Airport, the 


FAA has re-evaluated the Stockton, CA, 
Control Zone and proposes to modify 
the existing description. This 
modification would result in a reduction 
in size of the present control zone 
configuration. The Stockton Control 
Zone is currently described as a full- 
time control zone. Stockton Flight 
Service Station (FSS), which provides 
weather reporting for Stockton 
Metropolitan Airport, is reducing 
operating hours due to staffing 
considerations. The FSS provides 
weather reporting for control zone 
operations when Stockton Air Traffic 
Control tower is not in operation. When 
the FSS is not in operation the control 
zone does not meet the weather 
reporting requirement and thus the need 
for modification to a part-time control 
zone. Section 71.171 of part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6G dated 
September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendment are necessary to 
keep them operationally current. It, 
therefore—{1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106{g) 
(Revised Pub: L. 97-449, January 12, 1983); 14 
CFR 11.69. 


5377 


§71.171 [Amended] 

2. § 71.171 is amended as follows: 
Stockton,CA [Amended] 

Within a 5-mile radius of the Stockton 
Metroplitan Airport (lat. 37°53’39"., long. 
121°14'14”W.). This control zone is 
effective during the specific dates and 
times established in advance by a 
Notice of Airmen. The effective date will 
thereafter be continuously published in 
the Airport/Facility Directory. 

Issued in Los Angeles, California, on 
January 30, 1991. 

Merle D. Clure, 

Acting Manager, Air Traffic Division, 
Western-Pacific Region. 

[FR Doc. 91-3157 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 


[Airspace Docket No. 90-AGL-21] 


Proposed Alteration of VOR Federal 
Airways; Mi 


’ AGENCY: Federal Aviation 


Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to alter 
the descriptions of Federal airways 
located in the state of Michigan. This 
proposal would realign a segment of V- 
26 and V-133 in the vicinity of Detroit, 
MI. This action is necessary to align 
several intersections to coincide with 
the standard terminal arrival routings 
and approach procedures to the Detroit 
Metropolitan Wayne County Airport. 


DATES: Comments must be received on 
or before March 25, 1991. 


ADDRESSES: Send comments on the 

proposal in triplicate to: 

Manager, Air Traffic Division, AGL-500, 
Docket No. 90-AGL-21, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, IL 60018. 


The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, room 
916, 800 Independence Avenue, SW., 
Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Patricia P. Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 


BEST COPY AVAILABLE 
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Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9255. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 

ego in this proposed rulemaking 

y submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall - 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90- 
AGL-21.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 


Avenue, SW., Washington, DC 20591, or 


by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a-mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


The Proposal 

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
alter the descriptions of VOR Federal 
Airways V-26 and V-133., This action 
would realign a segment of V-26 and V- 


133 from the Salem, MI, VORTAC via 
the Detroit Metro, MI, VOR/DME to. the 
Cetus, OH, intersection. The changes are 
necessary to align several intersections 
to coincide with the standard terminal 
arrival routes and approach procedures 
to the Detroit Metropolitan Wayne 
County Airport. Realignment of the 
airways would make better use of the 
navigational aids and airspace in the 
area. Section 71.123 of part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6G dated 
September 4, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies: and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, VOR federal airways.- 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. . 


$71.123 [Amended] 

2, § 71.123 is amended as follows: 
V-26 [Amended] 

By removing the words “INT Salem 
140° and DRYER, OH, 305° radials;” and 
substituting the words “Detroit, MI; INT 
Detroit 141°T(147°M) and DRYER, OH, 
305°T(310°M) radials;” 

V-133 [Amended] 

By removing the words “INT 
Mansfield 349° and Salem, MI, 140° 
radials; Salem;” and substituting the 


words “INT Mansfield 349°T(352°M) and 
Detroit, MI, 141°T(147°M) radials; © 
Detroit; Salem, MI;” 


Issued in Washington, DC, on January 25, 
1991. 
Harold W. Becker, 
Manager, Airspace-Rules and Aeronautical 
Information Division. 
[FR Doc. 91-3158 Filed 2-86-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 75 
[Airspace Docket No. 90-AEA-13] 


Proposed Alteration of Jet Routes 
J-42 and J-225 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


sumMMARY: This notice proposes to alter 
the descriptions of Jet Routes J-42 and J- 
225 in the States of New York, 
Connecticut, Rhode Island, and 
Massachusetts. This action would 
realign the routes to simplify the 
issuance of clearances and improve the 
flow of air traffic in the Boston, MA, 
area. 


DATES: Comments must be received on 
or before March 25, 1991. 


ADDRESSES: Send comments on the 
proposal in triplicate to: 

Manager, Air Traffic Division, AEA-500, * 
Docket No. 90-AEA-13, 
Federal Aviation Administration, 

JFK International Airport, 

The Fitzgerald Federal Building, 

Jamaica, NY 11430. 


The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, room 
916, 800 Independence Avenue, SW.., 
Washington, DC 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9255. ° 
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SUPPLEMENTARY INFORMATION: 
Comments Invited , 


Interested parties are invited to 
participate in this' proposed rulemaking: 
by submitting such written data, views, 
or arguments as they may desire. 


Comments that.provide the factual basis 


supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90- 
AEA-13.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule, The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of.this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM's should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to part 75 of the Federal 
Aviation Regulations (14 CFR part 75) to 
alter the descriptions of Jet Routes J-42 
and J-225. This proposal would realign 
J-42 between Hartford, CT, and Boston, 
MA, and J-225 between Cedar Lake, NJ, 


and Providence, RI. The Providence, RI, . 


Very High Frequency Omnidirectional 
Radio Range and Tactical Air 


Navigational Aid functions as a feeder 
fix for aircraft on approach to General 
Edward Lawrence Logan International 
Airport, Boston, MA. This realignment of 
the jet routes would simplify the 
issuance of clearances, improve the flow 
of air traffic, and ease the controller 
workload in the Boston, MA, area. 
Section 75.100 of part 75 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6G dated September 4, 
1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—{1)} is not a “major rule” 
under Executive Order 12291; {2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only <ffect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 75 
Aviation safety, Jet routes. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
75 of the Federal Aviation Regulations ° 
(14 CFR part 75) as follows: 


PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 


1. The authority citation for part 75 
continues to read as follows: 

Authority: 49 U.S.C. 1348{a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106{g} 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 75.100 [Amended] 
2. § 75.100 is amended as follows: 


}-42 [Amended] 

By removing the words ‘Hartford’ 
Providence, RI.” and substituting the 
words “Hartford; Putman, CT; Boston, 
MA.” 

J-225 [Amended] 

From Cedar Lake, NJ; INT Cedar Lake 
037°T(047°M) and Kennedy, NY, 
232°T(244°M) radials; Kennedy; INT 


- Kennedy 048°T(060°M) and Providence, 


RI, 248°T(262°M) radials; to Providence. 
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Issued in Washington, DC, on January 31, . - 
1991. ne. 
Harold W. Becker, 


Manager, Airspace-Rules and Aeronautical 
Information Division. 


[FR Doc. 91-3159 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-13-™ 


Coast Guard 
33 CFR Part 110 


[CGD1 90-190] 


Special Anchorage; Centerport Harbor 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rule making. 


SUMMARY: The Coast Guard is 
considering a proposal from the Town of 
Huntington to revise the special 
anchorage area in Centerport Harbor to 
alleviate a congestion problem. The 
congestion creates a navigational 
hazard in negotiating Centerport Harbor 
as no clearly defined channel presently 
exists, This revision will allow the Town 
to apply for reinstatement of a marked 
navigation channel in Centerport — 
Harbor. 


DATES: Comments must be received on 
or before March 28, 1991. 


ADDRESSES: Comments should be 
mailed to the Captain of the Port, Long 
Island Sound, 120 Woodward Avenue, 
New Haven, CT., 06512. 


The comments and other material 
referenced in this notice will be 
available for inspection and copying at 
the Captain of the Port office at 120 
Woodward Avenue in New Haven. 
Normal office hours are between 8 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. Comments may also he 
hand delivered to this address. 


FOR FURTHER INFORMATION CONTACT: 
The Captain of the Port Duty 
Watchstander or LT David D. Skewes at 
(203) 468-4464. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. 

Persons submitting comments should 
include their names and addresses, 
identify this notice CGD1 90-190 and the 
specific section of the proposal to which 
their comments apply, and give reasons 
for each comment. The regulations may 
be changed in light of comments 
received. All comments received before 
the expiration of the comment period 
will be considered before final action is 
taken on this proposal. No public 
hearing is planned, but one may be held 
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if written requests for a hearing are 
received and it is determined that the 
opportunity to make oral presentations 
will aid the rulemaking process. 


Drafting Information: 


The drafters of this notice are BMC 
Gerald K. Cassin, project officer for 
Captain of the Port Long Island Sound, 
and LT Korroch, project attorney, First 
Coast Guard District Legal Office. 


Discussion of Proposed Regulations: 


Because of increased marine traffic 
congestion in Centerport Harbor, the 
Town.will be applying to reinstitute a 
channel in the harbor. The proposed 
location for the channe) is in the specia) 
anchorage area. It is impractical to 
consider locating this channel elsewhere 
in the harbor. This proposal would —~ 
reduce the size of the special anchorage 
allowing the channel to be reinstituted. 
This regulation is issued pursuant to 33 
U.S.C. 2030, 2035, and 2070 as set out in 
the authority citation for all of part 110. 


Economic Assessment and Certification: 
These proposed regulations are 


considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary because this special 
anchorage already exists and the 
proposed reduction is small in size. 

Since the impact of this proposal is 
expected to be minimal, the Coast 
Guard certifies that, if adopted, it will 
not have a significant economic impact 
on a substantial number of small 
entities. 


Lists of Subjects in 33 CFR Part 110 
Special Anchorages Areas 


tions: 

In consideration of the foregoing, the 
Coast Guard proposes to amend part 110 
of title 33, Code of Federal Regulations 
as follows: 

1. The autnority citation for part 110 
continues to read as follows: 


Authority: 33 U.S.C. 471, 2030, 2035, and 
2071; 49 CFR 1.46 and 33 CFR 1.05-1(g). 
Section 110.1a and each section listed in 
110.1a are also issued under 33 U.S.C. 1223 
and 1231. 


2.In Section 10.60 paragraph (a-1) is 
revised to read as follows: 


§ 110.60 Port of New York and vicinity. 


* * * * * 


(a-1) Centerport Harbor. Beginning at 
’ point in the spit on the easterly side 


and the northerly end of Centerpoint 
Harbor at latitude 40-54'04.1"N., 
longitude 073-22'51.6" W; thence easterly 
along the mean highwater line along the 
southerly side of the spit; thence in a 
general southerly direction along the 
mean highwater line of Centerport 
Harbor to its intersection with the Mill 
Dam Causeway; thence westerly along 
the northerly mean highwater line of the 
Mill Dam Causeway to the westerly side 
of Centerport Harbor; thence ina - 
general northerly direction along the 
westerly mean highwater line of 
Centerport Harbor to a point in the 
southerly end of Fleets Cove Beach at 
latitude 40-54'07.8"N, longitude 073- 


23'04.6"W: thence in a south, southeast. - 


direction to a point in Centerport Harbor 
at latitude 40-54'02.6"N, longitude 073~ 
22'53.4” W; thence continuing southerly 
into Centerport Harbor to a point at 
latitude 40-53'50.5”N, longitude 073— 
22'39.2”" W; thence generally east, 
northeast to a point at latitude 40- 
53’51.6”N, longitude 073-22'37.0° W; 
thence in a general north direction to the 
point of beginning. 
* * ® ® “ 

Dated: January 28, 1991. 
R.L Rybacki, 
Rear Admiral, U.S. Coast Guard, Commander, 
First Coast Guard District. 
[FR Doc. 91-3179 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-14-m 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 101-8 


Enforcement of Nondiscrimination on 
the Basis of Handicap in Federally 
Assisted Programs 


AGENCY: Office of Ethics and Civil 
Rights, General Services Administration 
(GSA). 

ACTION: Proposed rule. 


SUMMARY: This proposed regulation 


would amend the regulation issued by 
General Services Administration for 
enforcement of section 504 of the 
Rehabilitation Act of 1973, as amended, 
in federally assisted programs or 
activities to include a cross-reference to 
the Uniform Federal Accessibility 
Standards (UFAS). Because some 
facilities subject to new construction or 
alteration requirements under section 
504 are also subject to the Architectural 
Barriers Act, governmentwide reference 
to UFAS will diminish the possibility 
that recipients of Federal financial 
assistance would face conflicting 
enforcement standards. In addition, 
reference to UFAS by all Federal 


funding agencies will reduce potential 
conflicts when a building is subject to 
the section 504 regulations of more than 
one Federal agency. 

DATES: To be assured of consideration, 
comments must be in writing and must 
be received by April 12, 1991. 


appresses: Comments should be sent 
to: The General Services 
Administration, Office of Ethics and 
Civil Rights, Civil Rights Division, 18th 
and F Streets, NW., Washington, DC 
20405. j 

Comments received will be available 
for public inspection at The General 
Services Building, room 5124, 18th & F 
Street, NW., Washington, DC 20405. 
Copies of this notice will be made 
available on tape for persons with 


impaired vision. They may be obtained 
at the above address. 


FOR FURTHER INFORMATION CONTACT: . 
Myrtle Cook, Civil Rights Division, im 
501-0702. 

SUPPLEMENTARY INFORMATION: 


Background 


Section 504 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 794),. 
provides, in part that: 


No otherwise qualified individual with 
handicaps in the United States * * * shall, 
solely by reason of his handicap, be excluded 
from the participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance* * *. — 


The agency’s current section 504 
regulation for federally assisted 
programs require new construction be 
designed and built to be accessible and 
that alterations of facilities be made in 
an accessible manner. It requires that 
new construction or alteration be in 
conformance with the “GSA 
Accessibility Standard,” PBS (PCD): 
DG6, October 14, 1980. The proposed 
revision set forth in this document will 
reference UFAS in place of the current 
standard. 

On August 7, 1984, UFAS was issued 
by the four agencies establishing 
standards under the Architectural 
Barriers Act (49 FR 31528 (see 
discussion infra)). The Department of 
Justice (DOJ), as the agency responsible 
under Executive Order 12250 for 
coordinating the enforcement of section 
504, has recommended that agencies 
amend their section 504 regulations for 
federally assisted programs or activities 
to establish that, with respect to new 
construction and alterations, compliance 
with UFAS shall be deemed to be in 
compliance with section 504..Because 
some facilities subject to new 
construction or alteration requirements 
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under section 504 are also subject to the 
Architectural Barriers Act, © 
governmentwide reference to UFAS will 
diminish the possibility that recipients 
of Federal) financial assistance would 
face conflicting enforcement standards. 
In addition, reference to UFAS by all 
Federal funding agencies will reduce 
potential conflicts when a building is 
subject to the section 504 regulations of 
more than one Federal agency. 


Background of Accessibility Standards. 
The Architectural Barriers Act of 1968, 


42 U.S.C. 4151-4157, requires certain 
Federal and federally funded buildings 
to be designed, constructed, and altered 
in accordance with accessibility 
standards. It also designates four 
agencies (GSA, the Departments of 
Defense and Housing and Urban 
Development (HUD), and the United 
States Postal Service) to prescribe the 
accessibility standards. Section 502 of 
the Rehabilitation Act of 1973 
established the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB). In 1978 the 
Rehabilitation Act was amended to 
require the ATBCB, inter alia, to issue 
minimum guidelines and requirements 
for the standards to be issued by the 
four standard-setting agencies. The 
minimum guidelines were published on 
August 4, 1982 (47 FR 33862), and are 
codified at 36 CFR part 1190.1 

On August 7, 1984, the four standard- 
setting agencies issued UFAS in an 
effort to minimize the differences among 
the four agencies’ Barriers Act 
standards, and among those standards 
and accessibility standards used by the 
private sector. The GSA and HUD have 
incorporated UFAS into their Barriers 
Act regulations (see 41 CFR subpart 101- 
19.6 (GSA) and 24 CFR part 40 (HUD)). 
In order to ensure uniformity, UFAS was 
designed to be consistent with the 
scoping and technical provisions of the 
ATBCB's minimum guidelines and 
requirements, as well as with the 
technical provisions of ANSI A117.1- 
1980, published by the American 
National Standards Institute. (The 1980 
ANSI standard contains few scoping 
provisions.) ANSI is a private, national 
organization that publishes 
recommended standards on a wide 
variety of subjects. ANSI's original 
accessibility standard, ANSI A117.1, 
“Specifications for Making Buildings 


1 The ATBCB Office of Technical Services is 
available to provide technical assistance to 
recipients upon request relating to the elimination of 
architectural barriers. Its address is: U.S. ATBCB, 
Office of Technical Services, 1111 18th Street, NW.. 
suite 500, Washington, DC 20036. The telephone 
number is (202) 653-7834 (voice/TDD). This is not a 
toll free number. 


and Facilities Accessible to, and Usable 
by, Physically Handicapped People,” 
was published in 1961-and reaffirmed in 
1971. The current edition, issued in 1986, 
is ANSI A117.1-1986. The 1961, 1980, 
and 1986 ANSI standards are frequently 
used in private practice and by State 
and local governments. 


This proposed amendment would 
amend the current regulation 


implementing section 504 in programs or 
activities receiving Federal financial ° 
assistance from GSA to refer to UFAS. 
The GSA has determined that it will 
not require the use of UFAS, or any 
other standard, as the sole means by 
which recipients can achieve 
compliance with the requirement that 
new construction and alterations be 
accessible. To do so would 
unnecessarily restrict recipients’ ability 
to design for particular circumstances. 
In addition, it might create conflicts with 
State or local accessibility requirements 
that may also apply to recipients’ 
buildings and that are intended to 
achieve ready access and use. It is 
expected that in some instances, 
recipients will be able to satisfy the 
section 504 new construction and 
alteration requirements by following 


applicable State or local codes, and vice 
versa. 


Effect of Amendment 
The GSA’s current section 504 rule 


' requires that new facilities be designed 


and constructed to be readily accessible 
to and usable by persons with 
handicaps and that alterations be 
accessible to the maximum extent 
feasible. The amendment would not 
affect the current requirement, but 
would merely provide that compliance 
with UFAS with respect to buildings (as 
opposed to “facilities,” a broader term 
that encompasses buildings as well as 
other types of property) shall be deemed 
in compliance with these requirements 
with respect to those buildings. Thus, for 
example, an alteration is accessible “to 
the maximum extent feasible” if it is 
done in accordance with UFAS. It 
should be noted that UFAS contains 
special requirements for alterations 
where meeting the general standards 
would be impracticable or infeasible 
(see, e.g., UFAS sections 4.1.6(1)(b), 
4.1.6(3), 4.1.6(4), and 4.1.7). 

Paragraph 101-8.310(c) of the current 
regulation provides that in cases of 
practical difficulty, unnecessary 
hardship, or extreme differences, 
exceptions may be granted from the 
literal requirements of the standards, 
but only when it is clearly evident that 
equal facilitation and protection are, 
thereby, secured. The proposed 


5381 
amendment to this paragraph would 


provide that departures from particular 
UFAS technical and scoping 
requirements are permitted so long as 
the alternative methods used will 
provide “substantially equivalent or: 
greater access” to and utilization of the 
building, Allowing these departures 
from UFAS will provide recipients with 
necessary flexibility to design for 
special circumstances and will facilitate 
the application of new technologies that 
are not specified in UFAS. As explained 
under “Background of Accessibility 
Standards,” the GSA anticipates that 
compliance with some provisions of 
applicable State and local accessibility 


requirements will provide “substantially 
equivalent” access. In some 


circumstances, recipients may choose to 
use methods specified in model building 
codes or other State or local codes that 
are not necessarily applicable to their 
buildings, but that achieve substantially 
equivalent access. 

The amendment requires that the 
alternative methods provide 
“substantially” equivalent or greater 
access, in order to clarify that the 
alternative access need not be precisely 
equivalent to that afforded by UFAS. 
Application of the “substantially 
equivalent access’ language, will depend 
on the nature, location and intended use 
of a particular building. Generally, 
alternative methods will satisfy the 
requirement if, in material respects, the 
access is substantially equivalent to that 
which would be provided by UFAS in 
such respects as safety, convenience, 
and independence of movement. For 
example, it would be permissible to 
depart from the technical requirement of 
UFAS section 4.10.9 that the inside 
dimensions of an elevator car be at least 
68 inches or 80 inches (depending on the 
location of the door) on the door opening 
side, by 54 inches, if the clear floor area 
and the configuration of the car permits 
wheelchair users to enter the car, make 
a 360-degree turn, maneuver within 
reach of controls, and exit from the car. 
This departure is permissible because it 
results in access that is safe, convenient, 
and independent, and, therefore, 
substantially equivalent to that provided 
by UFAS. 

With respect to UFAS scoping 
requirements, it would be permissible in 
some circumstances to depart from the 
UFAS new construction requirement of 
one accessible principal entrance at 
each grade floor level of a building (see 
UFAS section 4.1.2(8)), if safe, 
convenient, and independent access is 
provided to each level of the new 
facility by a wheelchair user from an 
accessible principal entrance. This 





departure would not be permissible if it 
required an individual with handicaps to 
travel an extremely long distance to 
reach the spaces served by the 
inaccessible entrances or otherwise 
mene access that was substantially 
convenient than that which would 
be provided by UFAS. 

It would not be permissible for a 
recipient to depart from UFAS’ 
requirement that, in new construction of 
a long-term care facility, at least 50 
percent of all patient bedrooms be 
accessible (see UFAS section 
4.1.4(9}(b)}, by using large accessible 
wards that make it possible for 50 
percent of all beds in the facility to be 
accessible to individuals with 
handicaps. The result is that the 
population of individuals with 
handicaps in the facility will be 
concentrated in large wards, while able- 
bodied persons will be concentrated in 
smaller, more private rooms. Because 
convenience for persons with handicaps 
is, therefore, compromised to such a 
great extent, the degree of accessibility 
provided to persons with handicaps is 
not substantially equivalent to that 
intended to be afforded by UFAS. 

It should be noted that the 
amendment does not require that 
existing buildings leased by recipients 
meet the standards for new construction 
and alterations. Rather, it continues the 
current Federal practice under section 
504 of treating newly leased buildings as 
subject to the program accessibility 
standard for existing facilities. 

Buildings under design on the 
effective date of this amendment will be 
governed by the amendment if the date 
that bids were invited falls after the 
effective date. This interpretation is 
consistent with this agency’s 
Architectural Barriers Act regulation 
incorporating UFAS, at 41 CFR subpart 
101-19.6. 

The proposed revision includes 
language modifying the effect of UFAS 
section 4.1.6(1)(g), which provides an 
exception to UFAS section 4.1.6, 
Accessible buildings: Alteration. Section 
4.1.6(1)(g) of UFAS states that 
“mechanical rooms and other spaces 
which normally are not frequented by 
the public or employees of the building 
or facility or which by nature of their 


use are not required by the Architectural 
Barriers Act to be accessible are 
excepted from the requirements of 
4.1.6.” Particularly after the development 
of specific UFAS provisions for housing 
alterations and additions, UFAS section 
4.1.6(1}(g) could be read to exempt 
alterations to privately owned 
residential housing, which is not 
covered by the Architectural Barriers 
Act unless leased by the Federal 
Government for subsidized housing 
programs. This exception, however, is 
not appropriate under section 504, which 
protects beneficiaries of housing 
provided as part of a federally assisted 
program. Consequently, the proposed 
amendment provides that, for purposes 
of this section, 4.1.6(1}(g) of UFAS shall 
be interpreted to exempt from the 
requirements of UFAS only spaces that, 
because of their intended use, will not 
require accessibility to the public or 
beneficiaries, or residents or employees 
with handicaps. The proposed revision 
also provides that whether or not the 
recipient opts to follow UFAS in 
satisfaction of the ready access 
requirement, the recipient is not 
required to make building alterations 
that have little likelihood of being 
accomplished without removing or 
altering a load-bearing structural 
member. This provision does not relieve 
recipients of their obligation under the 
current regulation to ensure program 
accessibility. This also applies to 
historic properties as defined in UFAS 
section 4.1.7(1)(a). 

This document has been reviewed by 
DOJ. It is an adaptation of a prototype 
prepared by DOJ under Executive Order 
12250 of November 2, 1980. The ATBCB 
has been consulted in the development 
of this document in accordance with 28 
CFR 41.7. 

This proposed rule is not a major rule 
for the purposes of Executive Order 
12291 of February 17, 1981. As required 
by the Regulatory Flexibility Act, it is, 
hereby, certified that this proposed rule 
will not have a significant impact on 
small business entities. 


List of Subjects in 41 CFR Part 101-8 


Accessibility, Administrative practice 
and procedures, Aged, Buildings, Civil 
rights, Government property 
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management, Handicapped, Reporting 
and recordkeeping requirements. 

For the reasons stated in the 
preamble, GSA proposes to amend 41 
CFR part 101-8 as follows: 

1. The authority citation for part 101-8 
is revised to read as follows: 


Authority: 29 U.S.C. 794; 40 U.S.C. 486(c). 


2. Section 101-8.316 is amended by 
revising paragraph (c) to read as 
follows: 


§ 101-8.310 New construction. 


* * . * ® 


(c) Conformance with Uniform 
Federal Accessibility Standards. (1) 
Effective as of [THE EFFECTIVE DATE 
OF THE FINAL RULE] design, 
construction, or alteration of buildings in 
conformance with sections 3-8 of the 
Uniform Federal Accessibility 
Standards (UFAS) (appendix A to 41 
CFR Part 101-19, Subpart 101-19.6) shall 
be deemed to comply with the 
requirements of this section with respect 
to those buildings. Departures from _ 
particular technical and scoping 
requirements of UFAS by the use of 
other methods are permitted where 
substantially equivalent or greater 
access to and usability of the building is 
provided. 

(2) For purposes of this section, 
4.1.6(1)(g) of UFAS shall be interpreted 
to exempt from the requirements of 
UFAS only mechanical rooms and other 
spaces that, because of their intended 
use, will not require accessibility to the 
public or beneficiaries or result in the 
employment or residence therein of 
persons with physical handicaps. 

(3) This section does not require 
recipients to make building alterations 
that have little likelihood of being 
accomplished without removing or 
altering a load-bearing structural 
member. 


Dated: December 31, 1990. 
* * * 2 ® 
Richard G. Austin, 
Administrator of General Services. 
[FR Doc. 91-3014 Filed 2-8-91; 8:45 am] 
BILLING CODE 6820-81-41 





DEPARTMENT OF COMMERCE 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Bureau of Export 
Administration, Commerce. 

Title: Notification of Delivery 
Verification Requirement. 

Form Number: Agency—EAR Section 
775.4(i) (1) & (2); Form BXA-648P; 
OMB—Control No. 0694-0008. 

Type of Request: Extension of the 
expiration date of a currently approved 
collection. 

Burden: 6 respondents; 3 reporting 
hours. Average time per respondent is 30 
minutes for reporting. 

Needs and Uses: This form is used to 
notify U.S. exporters that they must 
require certification from their foreign 
consignee that the commodities 
exported were actually delivered to the 
foreign consignee. 

Affected Public: Businesses or other 
for-profit institutions; small business or 
organizations. 

Frequency: On occasion. 

Respondent’s Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: Marshall Mills, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue, NW., 
“WVashington, DC 20230. 

Written comments and 
recommendations for the proposed 
- information collection should be sent to 
Marshall Mills, OMB Desk Officer, room 
3208, New Executive Office Building, 
Washington, DC 20503. 


Dated: February 4, 1991. 
Edward Michals, 


Departmental Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 91-3108 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-CW-M 


Foreign-Trade Zones Board 


{Order No. 509] 


To Establish, Operate, and Maintain a 
on Zone in Cedar Rapids, 


Whereas, by an Act of Congress 
approved June 18, 1934, an Act “To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes,” as 
amended (19 U.S.C. 81a-81u) (the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 

Whereas, the Secretary of Commerce 
(the Secretary) is Chairman of the 
Foreign-Trade Zones Board; 

Whereas, Title I of the 1991 
Appropriations Act for the Departments 
of Commerce, Justice, and State (Pub. L. 
101-515) contains a provisions which 
directs the Secretary to establish a 
foreign-trade zone for Cedar Rapids, 
Iowa, not later than February 1, 1991, 
ene any other provision of 

aw; 

Whereas, the Cedar Rapids Airport 
Commission (the Commission), a 
political subdivision of the City of Cedar 
Rapids, submitted a plan (CR plan) to 
the Secretary on January 14, 1991, for a 
general-purpose zone consisting of a site 
at the Cedar Rapids Municipal Airport 
Complex (2,965 acres), including the 
Airport Business Park, and a site at the 
designated public warehouse facility of 
Iowa Midlands Supply, Inc., at 1860 
McCloud Place NE., in Cedar Rapids; 

Whereas, the CR plan was submitted 
by the Cedar Rapids Airport 
Commission with the agreement of the 
City of Cedar Rapids to propose the 
Commission as grantee of the zone and 
to propose the sites that are considered 
to be appropriate for the establishment 
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of a zone pursuant to Public Law 101- 
515; and, 

Whereas, the Secretary has 
considered the CR plan in the light of 
Public Law 101-515 and the Foreign- 
Trade Zones Act, and has notified the 
other members of the Board of his 
intention to issue a grant of authority 
pursuant to the Act authorizing the 
establishment of a general-purpose zone 
consisting of the two above sites, 
subject to the standard conditions 
contained in zone grants of authority; 

Now, Therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone, designated on the 
records of the Board as Foreign-Trade 
Zone No. 175, at the locations mentioned 
above and more particularly described 
in the CR plan, submitted to the 
Secretary on January 14, 1991, subject to 
the provisions, conditions, and 
restrictions of the Act and the 
regulations issued thereunder, to the 
same extent as though the same were 
fully set forth herein, and also the 
following express conditions and 
limitations: 

Operation of the foreign-trade zone 
shall be commenced by the Grantee 
within a reasonable time from the date 
of issuance of the grant, and prior 
thereto, any necessary permits shall be 
obtained from federal, state, and 
municipal authorities. 

The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zones sites in the 
performance of their official duties. 

The grant does not include authority 
for manufacturing operations, and the 
Grantee shall notify the Board for 
approval prior to the commencement of 
any manufacturing operations within the 
zone. 

The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
of said zone, and in no event shall .he 
United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the Unitea 





States and the installation of suitable 
facilities. 

In Witness Whereof, the Foreign- 
Trade Zones Board has caused its name 
to be signed and its seal to be affixed 
hereto by its Chairman and Executive 
Officer at Washington, DC, this ist day 
of February, 1991, pursuant to Order of 
the Board. 


Foreign-Trade Zones Board. 
Robert A. Mosbacher, 


Executive Secretary. 
[FR Doc. 91-3102 Filed 2-8-91; 8:45 am] 
BILLING CODE 9510-Ds-m 


[Order No. 503] 


Resolution and Order Approving the 
Application of the Port of Grays 


Zones Board, Washington, DC 
Resolution and Order 


Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board) has adopted the following 
Resolution and Order: 

The Board, having considered the 
matter, hereby orders: 


After consideration of the application of 
the Port of Grays Harbor, Washington, filed 
with the Foreign-Trade Zones Board on 
November 13, 1989, requesting a grant to 
authority for establishing, operating, and 
maintaining a general-purpose foreign-trade 
zone in Grays Harbor County, Washington, 
adjacent to the Aberdeen-Hoquiam Customs 
port of entry, and for special-purpose 
subzone status at the Lamb-Grays Harbor 
plant in Hoquiam, Washington, the Board, 
finding that the requirements of the Foreign- 
Trade Zones Act, as amended, and the 
Board's regulations are satisfied, and that the 
proposal is in the public interest, except as 
regards the inclusion of proposed Site 5, 
approves the application for Sites 1-4 of the 
proposed general-purpose zone and for the 
proposed subzone. 

As the proposal involves open space on 
which buildings may be constructed by 
parties other than the grantee, this approval 
includes authority to the grantee to permit the 
erection of such i pursuant to 
§ 400.815 of the Board's regulations, as are 
necessary to carry out the zone proposal, 
providing that prior to its granting such 
permission it shall have the concurrences of 


the local District Director of Customs, the 
U.S. Army District Engineer, when 
appropriate, and the Board’s Executive 
Secretary. Further, the grantee shall notify 
the Board for approval prior to the 
commencement of any manufacturing 
operation within the zone. The Secretary of 
Commerce, as Chairman and Executive 
Officer of the Board, is hereby authorized to 
issue a grant of authority and appropriate 
Board Order. 


Grant of Authority To Establish, 
Operate, and Maintain a Foreign-Trade 
Zone in Grays Harbor County, 
Washington and to Establish a Foreign- 
Trade Subzone Within the County in 
Hoquiam, WA 


Whereas, by an Act of Congress 
approved June 18, 1934, an Act “To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes,” as 
amended (19 U.S.C. 81a-81u) {the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under jurisdication of the 
United States; 

Whereas, the Board’s regulations (15 
CFR 400.304) provide for the 
establishment of special-purpose 
subzones when existing facilities cannot 
serve the specific use involved, and 
where a significant public benefit will 
result; 

Whereas, The Port of Grays Harbor, 
Washington (the Grantee), has made 
application (filed November 13, 1989, 
FTZ Docket 28-89, 54 FR 48291, 11/22/ 
89) in due and proper form to the Board, 
requesting the establishment, operation, 
and maintenance of a foreign-trade zone 
at sites in Grays Harbor County, 
Washington, and subzone status for the 
Lamb-Grays Harbor plant in Hoquiam, 
adjacent to the Aberdeen-Hoquiam 
Customs port of entry; 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard; and, 

Whereas, the Board has found that 
the requirements of the Act and the 
Board's regulations are satisfied with 
respect to the proposed sites, except for 
th site euler the resolution 
acco} i is action; 

New. thabens the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone, and establishing a 
subzone at the Lamb-Grays Harbor 
plant, designated on the records of the 
Board as Foreign-Trade Zone No. 173, 
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and Foreign-Trade Subzone 173A, at the 
locations mentioned above and more 
particularly described on the maps and 
drawings accompanying the application 
in exhibits IX and X, except for the site 
excluded in the resolution 
accompanying this action, subject to the 
provisions, conditions, and restrictions 
of the Act and the Regulations issued 
thereunder, to the same extent as though 
the same were fully set forth herein, and 
also the following express conditions 
and limitations: 

Operation of the foreign-trade zone 
and subzone shall be commenced by the 
Grantee within a reasonable time from 
the date of issuance of the grant, and 
prior thereto, any necessary permits — 
shall be obtained from Federal, State, 
and municipal authorities. 

The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zone and subzone sites 
in the performance of their official 
duties. 

The grant does not include authority 
for manufacturing opeations within the 
general-purpose zone, and the Grantee 
shall notify the Board for approval prior 
to the commencement of any 
manufacturing operations within the 
general-purpose zone, and any new 
manufacturing within the subzone. 

The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
and said zone, and in no event shall the 
United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and th Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United — 
States and the installation of suitable 
facilities. 

In Witness Whereof, the Foreign- 
Trade Zones Board has caused its name 
to be signed and its seal to be affixed 
hereto by its Chairman and Executive 
Officer or his delegate at Washington, 
DC., this ist day of February, 1991, 
pursuant to Order of the Board. 
Foreign-Trade Zones Board. 

Robert A. Mosbacher, 

Secretary of Commerce, Chairman and 
Executive Officer. 

[FR Doc. 91-3103 Filed 2-86-91; 8:45 am] 
BILLING CODE 3510-DS-4 
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International Trade Administration 


Antidumping or Countervailing Duty 
Orfer, Finding, or Suspended 
Investigation; Opportunity to Request 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 

ACTION: Notice of opportunity to request 
administrative review of antidumping or 


Antidumping Duty proceedings: 
Austria: Railway Track Maintenance Equipment (A-433-064) 


Japan 


countervailing duty order, finding, or 
suspended investigation. 


Background 


Each year during the anniversary 
month of the publication of an 
antidumping or contervailing duty order, 
finding, or suspension of investigation, 
an interested party as defined in section 
771(9) of the Tariff Act of 1930 may 
request, in accordance with § 353.22 or 
355.22 of the Commerce Regulations, 


The People's Republic of China: Natural Bristle Paint Brushes (A-570-501) ........... 


The Republic of Korea: Certain Small Business Telephone Systems and Subassemblies Thereof (A-580-803) 


investigations: 
Mexico: Unprocessed Fioat Glass (C-201-015) 
Countervailing Duty Proceedings: 
Peru: Cotton Sheeting and Sateen (C-333-001) 
Peru: Cotton Yarn (C-333-002) 


Saudi Arabia: Carbon Steel Wire Rod (C-517-501).... 


Thailand: Malleable Iron Pipe Fittings (C-549-803) 


Seven copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration, International 
Trade Administration, room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. Further, in accordance with 
§ 353.31 of the Commerce Regulations, a 
copy of each request must be served on 
— party on the Department's service 

ist. 

The Department will publish in the 
Federal Register a notice of “Intiation of 
Antidumping (Countervailing) Duty 
Administrative Review”, for requests 
received by February 28, 1991. 

If the Department does not receive by 
February 28, 1991 a reqest for review of 
entries covered by an order or finding . 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
vut is published as a service to the 
international trading community. 


Dated: February 1, 1991. 
Joseph A. Spetrini, 
Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-3217 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-580-605] 


Color Picture Tubes From the Republic 
of Korea: Preliminary Results of 
Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 

ACTION: Notice. 


sumMARY: The Department of 
Commerce (“the Department”) is 
conducting an administrative review of 
the antidumping duty order on color 
picture tubes (“CPTs”) from the 
Republic of Korea (“Korea”). This 
review covers two manufacturers/ 
exporters of CPTs to the United States 
for the period January 1, 1989, through 
December 31, 1989. The review indicates 
the existence of dumping margins for 
Samsung Electron Devices Co., Ltd., 
("SED"). 

We invite interested parties to 
comment on these preliminary results. If 
this review proceeds as expected, we 
will issue final results on or before April 
8, 1991. 


that the Department of Commerce (“the 
Department”) conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 


suspended investigation. 


Opportunity to Request a Review 


Not later than February 28, 1991, 
interested parties may request 
administrative review of the following 
orders, findings, or suspended 
investigations, with anniversary dates in 
February for the following periods: 


Period 


02/01/90-01/31/91 
02/01/90-01/31/91 
02/01/90-01/31/91 
02/01/90-01/31/91 
08/18/89-01/31/91 
02/01/90-01/31/91 
08/03/89-01/31/91 


01/01/90-12/31/90 


01/01/90-12/31/80 
01/01/90-12/31/90 
01/01/90-12/31/90 
01/01/90-12/31/90 


EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Julie Anne Osgood or Carole A. 
Showers, Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington DC, 20230; 
telephone: (202) 377-0167 and 377-3217, 
respectively. 

SUPPLEMENTARY INFORMATION: 


Case History 


On January 7, 1988, the Department 
published in the Federal Register (53 FR 
431) the antidumping duty order on 
CPTs from Korea. On January 31, 1990, 
the International Association of 
Machinists and Aerospace Workers, the 
International Brotherhood of Electrical 
Workers, the International Union of 
Electronic, Electrical, Salaried, Machine 
& Furniture Workers, the United 
Steelworkers of America (AFL-CIO), 
and the Industrial Union Department 
(AFL-CIO), petitioners, requested that 
the Department conduct an 
administrative review for the period 
January 1, 1989, through December 31, 
1989, in accordance with § 353.22(a) of 
the Department's regulations. We 
published a notice of initiation of this 
antidumping duty administrative review 
on February 28, 1990, (55 FR 7015) 
covering SED and Goldstar Co., Ltd., 
(“Goldstar”). 





On March 5, 1990, we issued 
questionnaires to SED and Goldstar. On 
April 27, 1990, SED requested an 
extension to submit its response. The 
Department granted the extension until 
May 22, 1990. On May 7, 1990, Goldstar 
stated in a letter to the Department that 
neither Goldstar, nor any of its 
subsidiaries or affiliates, made any sales 
or shipments of CPTs from Korea to the 
United States during the review period. 
On May 22, 1990, SED submitted its 
response. On June 11, 1990, we issued a 
deficiency letter to SED. On June 21, 
1990, SED requested an estension to 
respond to the deficiency questionnaire. 
The Department granted the extension 
until July 6, 1990. On July 6, 1990, SED 
submitted its response. On December 14, 
1990, we issued a second deficiency/ 
supplemental questionnaire. On January 
14, 1991, SED submitted its response. 

The Department is conducting this 
review in accordance with section 751 of 
= Tariff Act of 1930, as amended (“the 

ct”). 


Scope of Review 


The products covered by this review 
are CPTs. Prior to the review period, 
CPTs were classified under items 
687.3512, 687.3513, 687.3514, 687.3516, 
687.3518, and 687.3520 of the Tariff 
Schedules of the United States 
Annotated (“TSUSA”). The merchandise 
is currently classifiable under items 
8540.11.00.10, 8540.11.00.20, 8540.11.00.30, 
8540.11.00.40, 8540.11.00.50, 8540.11.00.60, 
and 8540.11.00.80 of the Harmonized 
Tariff Schedule (“HTS”). The TSUSA 
and HTS item numbers are provided for 
convenience and customs purposes. The 
written description remains dispositive. 

CPTs are defined as cathode ray tubes 
suitable for use in the manufacture of 
color television receivers or other color 
entertainment display devices intended 
for television viewing. 

CPTs imported as part of color 
television receiver kits or as part of 
incomplete television receiver 
assemblies that are subsequently 
assembled into a completed color 
television (“CTV”) by a related party 
are included within the scope of the 
antidumping duty order on complete and 
incomplete color television receivers 
from Korea (“CTV order”) (49 FR 18336, 
April 30, 1984). Therefore, these CPTs 
are not included within the scope of this 
review. 

In addition, we have determined that 
CPTs, which are not covered by the CTV 
order, are covered by this review unless 
both of the following criteria are met: (1) 
The CPT is “physically integrated” with 
other television receiver components in 
_ such a manner as to constitute one 


inseparable amalgam; and, (2) the CPT 
does not constitute a significant portion 
of the cost or value of the items being 
imported. 


United States Price 


We based United States price on 
purchase price for all of SED’s sales, in 
accordance with section 772(b) of the 
Act, because these sales were made 
directly to unrelated parties prior to the 
date of importation into the United 
States. 

We calculated purchase price based 
on packed, f.o.b. plant prices. We made 
deductions, where appropriate, for 
customs clearance fees in accordance 
with section 772(d)(2) of the Act. We 
added duty drawback in accordance 
with section 772(d)(1)(B) of the Act. 


Foreign Market Value 


For each such or similar category, we 
determined, pursuant to § 353.48 of the 
Department's regulations, that there 
were insufficient home market sales to 
unrelated customers to form an 
adequate basis for comparison to the 
CPTs sold in the United States. 
Accordingly, the Department used third 
country prices as specified in section 
773 of the Act. 

In selecting the third country market 
to use for comparison purposes, we first 
determined which third country makerts 
had an “adequate” volume of sales, 
within the meaning of § 353.49(b)(1) of 
the Department's regulations. Having 
identified those markets with adequate 
sales volumes, we then looked for the 
third country market with the largest 
volume of sales for comparison 
purposes, in accordance with 
§ 353.49(b)(2) of the Department's 
regulations. Using this approach, we 
determined that sales to Hong Kong 
were the most appropriate basis for 
calculating FMV for all such or similar 
categories. 

For purposes of making comparisons, 
we considered any CPT sold in the third 
country, that was within plus or minus 
two inches in screen size of the CPT 
sold in the United States, to be such or 
similar merchanise. On this basis, we 
established four such or similar 
categories. 

FMV was based on packed f.0.b., 
c.&f., and c.i.f. prices to unrelated 
purchasers in Hong Kong. We made 
deductions, where appropriate, for 
customs clearance fees, wharfage, 
foreign inland freight, ocean fright, and 
marine insurance. We deducted third 
country packing costs and added U.S. 
packing costs, in accordance with 
section 773(a)(1)(b) of the Act. We also 
added duty drawback. 
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We made adjustments for differences 
in circumstances of sale, where 
appropriate, for bank handling charges, 
royalties, and warranties in accordance 
with § 353.56(a)(2) of the Department's 
regulations. 

In addition, where appropriate, we 
made further adjustments to FMV to 
account for differences in physical 
characteristics of the merchandise, in 
accordance with § 353.57 of the 
Department's regulations. 

We revised the reported wharfage 
charges, based on information provided 
in the response, to reflect the maximum 
discount received on a model-specific 
basis. We recalculated royalties to 
reflect sale-specific expenses rather 
than a weighted-average expense. In 
addition, we have recalculated warranty 
expenses to include variable warranty 
expenses only. 

We did not adjust for commissions 
paid to related parties on third country 
sales because, in general the 


Department regards payments to related 


parties as intracompany transfers of 
funds. 

These payments are considered to be 
part of the general expenses of the 
company, and not costs directly related 
to particular sales. 


Preliminary Results of the Review 


As a result of our review, we 
preliminarily determine that the 
following margin exists for the period 
January 1, 1989, through December 31, 


shipments during the review period. We 
signed in att rte om te los fan a vee 


The Department will issue 
appraisement instructions concerning 
SED directly to the Customs Service 
upon completion of this administrative 
review. 

Furthermore, the following deposit 
requirements will be effective upon 
publication of our final results of this 
administrative review for all shipments 
of the subject merchandise from Korea 
entered, or withdrawn from warehouse, 
for consumption on or after that 
publication date, as provided by section 
751(a)(1) of the Act: (1) The cash deposit 

rate for any shipments of this 
merchandise manufactured or exported 
by the remaining known manufacturers/ 
exporters not covered in this review will 
continue to be at the rate published in 
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the final determination of sales.at less 
than fair value; (2) the cash deposit rate 
for SED will be that established in the . 
final results of this administrative 
review; and (3) the cash deposit rate for 
any future entries of this merchadise 
from a new producer and/or exporter, 
not covered in this or prior 
administrative reviews, whose first 
shipments occurred after December 31, 
1989, and who is unrelated to any 
reviewed firm, wil! be the rate 
established for SED in the final results 
of this administrative review. These 
deposit requirements, when imposed, 
shall remain in effect until publication of 
the final results of the next 
administrative review. 

Public Comment 


In accordance with § 353.38 of the 
Department's regulations, we will hold a 
public hearing, if requested, on March 
15, 1991, at 2 p.m. in room 3708, to afford 
interested parties an opportunity to 
comment on these preliminary results. 
Interested parties who wish to request a 
hearing must submit a written request 
within ten days of the date of 
publication of this notice in the Federal 
Register to the Assistant Secretary for 
Import Administration, U.S. Department 
- of Commerce, room B-099, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. Requests should 
contain: (1) The party’s name, address 
and telephone number; (2) the number of 
participants; (3) the reasons for 
attending; and, (4) a list of the issues to 
be discussed. 

In addition, ten copies of the business 
proprietary version and five copies of 
the non-proprietary version of case 
briefs must be submitted to the 
Assistant Secretary no later than March 
1, 1991. Ten copies of the business 
proprietary version and five copies of 
the non-proprietary version of rebuttal 
briefs must be submitted to the 
Assistant Secretary no later than March 
8, 1991. At the hearing, an interested 
party may make a presentation only on 
arguments included in that party’s 
briefs. If no hearing is requested, 
interested parties still may comment on 
these preliminary results in the form of 
case and rebuttal briefs. Written 
argument should be submitted in 
accordance with § 353.38 of the 
Department's regulations and will be 
considered if received within the time 
limits specified in this notice. 


This administrative review and notice ; 
até in accordance with section 751(a)(1) - 


of the Act and § 353.22(c)(5) of the 
Department's regulations. 


Dated: January 31, 1991. 
Francis J. Sailer, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-3105 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Preliminary Results of Antidumping 
Duty Administrative Review; Light- 
Walled Welded Rectangular Carbon 
Steel Tubing From Taiwan 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 


ACTION: Notice of preliminary results of 


antidumping duty administrative review. 


SUMMARY: In response to a request by 
petitioners, the Department of 
Commerce is conducting an 
administrative review of the 
antidumping duty order on light-walled 
welded rectangular carbon steel tubing - 
(“LWRT”) from Taiwan. The review 
covers shipments of this merchandise to 
the United States from one exporter 
during the period from August 24, 1988 
through February 28, 1990. As a result of 
this review, the Department has 
preliminarily determined that the 
weighted-average margin for the 
company under review is de minimis. 
Interested parties are invited to 
comment on these preliminary results. 


EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
James Rice or Alain Letort, Office of 
Agreements Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone (202) 377-3793 or telefax (202) 
377-1388. 


SUPPLEMENTARY INFORMATION: 


Background 

On February 3, 1989, the Department 
of Commerce (“the Department’) 
published in the Federal Register an 
antidumping duty order on LWRT from 
Taiwan (54 FR 5532). On March 28, 1990 
we published in the Federal Register a 
notice of opportunity to request an 
administrative review of this order (55 
FR 11417). On March 28, 1990, the 
Mechanical Tubing Subcommittee of the 
Committee on Pipe and Tube Imports, 
and its individual members, petitioners 
requested an administrative review of 
this order, citing Ornatube Enterprise 
Co. Ltd. (‘‘Ornatube”) as the only 
producer/exporter to be reviewed. On 


April 27, 1990, we initiated the review, 


covering the period beginning on August 


24, 1988 and ending on February 28, 1990: 


(55 FR 17793). The Department is now 


conducting this administrative review in 


accordance with section 751 of the Tariff 


Act of 1930, as amended (“the Act”). 

This review covers shipments of 
LWRT from Taiwan to the United States 
by Ornatube. 


Scope of the Review 


Imports covered by this review are 
shipments of light-walled welded carbon 
steel pipes and tubes of rectangular 
{including square) cross-section having 
a wall thickness of less than 0.156 inch. 
Until January 1, 1989, this merchandise 
was classifiable under item number 
610.4928 of the Tariff Schedules of the 
United States, Annotated (“TSUSA”). 
Since that date, these products have 
been classifiable under item number 
7306.60.5000 of the Harmonized Tariff 
Schedule (“HTS”). As with the TSUSA 
number, the HTS number is provided for 
convenience and customs purposes. The 
written product description remains 
dispositive. 


Fair Value Comparisons 


To determine whether sales in the 
United States of LWRT from Taiwan 
were made at less than fair value, we 
compared the United States price with 
the foreign market value. 


United States Price 


In accordance with section 772(b) of 
the Act, we based United States price on 
purchase price, because the 
merchandise was sold to unrelated 
purchasers in the United States prior to 
its importation. We calculated purchase 
price based on c. & f., c.i.f., or f.0.b., 
duty-paid, packed prices to U.S. 
customers. 

We made deductions from purchase 
price, where appropriate, for foreign 
inland freight, ocean freight, brokerage 
and handling charges, export taxes, and 
bank charges. We made an addition to 
purchase price for duty drawback. 


Foreign Market Value 


In accordance with section 
773(a)(1)(A) of the Act, we calculated 
foreign market value (“FMV”) based on 
delivered or ex-factory packed prices to 
unrelated purchasers in Taiwan. We 
made deductions to foreign market 
value, as appropriate, for foreign inland 
freight, brokerage and handling charges, 
and bank charges, and adjusted FMV for 
differences between Taiwanese packing 
costs and U.S. packing costs. In 
accordance with § 353.56(a) of our 
regulations, we made a circumstance-of- 
sale adjustment for the rebate Ornatube 
received on its purchases of raw 
materials used in the fabrication of 
LWRT exported to the United States. 





Because we are concerned about 
exercising our discretionary authority to 
make circumstance-of-sale adjustments, 
for this type of rebate, we intend to 
reexamine our policy with respect to 
this type of adjustment prior to our final 
determination in this proceeding. We 
also adjusted FMV to account for 
commissions in the U.S. market. We 
limited this adjustment to the amount of 
indirect selling expenses incurred in the 
home market, in accordance with 
§ 353.56(b) of our regylations, because 
commissions were paid in the U.S. 
market, but not in the home market. 
The Department selected the most 
similar product for fair value 
comparisons where there was no 
identical product in the home market 
with which to compare a product sold in 
the U.S. market. Ornatube did not claim 
any difference in merchandise 
adjustments. 


Results of the Review 


As a result of our comparison of the 
United States price to foreign market 
value, we preliminarily determine that 
the weighted-average dumping margin 
for Ornatube is 0.0006%, which is de 
minimis. 

The Customs Service, therefore, shall 
not require a cash deposit for entries of 
the subject merchandise by Ornatube 
during the review period. For any 
shipments of this merchandise produced 
or exported by the remaining known 
producers and/or exporters not covered 
in this review, the cash deposit will 
continue to be at the rate published in 
the antidumping duty order for these 
firms. For any future entries of this 
merchandise from a new producer and/ 
or exporter not covered in the original 
investigation or this administrative 
review, whose first shipment occurred 
after February 28, 1990, and which is 
unrelated to the reviewed firm or any 
previously investigated firm, the 
Customs Service will not require a cash 
deposit. 

These deposit requirements are 
effective for all shipments of LWRT 
from Taiwan which are entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of the final results of this 
administrative review. 


Public Comment : 


Parties to the proceeding may request 
disclosure within five days of the date of 
publication of this notice. Any interested 
parties may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication of this preliminary 
notice or the first workday thereafter. 


Interested parties may submit briefs 
and/or written comments not later than 
30 days after the date of publication. 
The same parties may file rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in the case briefs 
and comments, not later than 37 days 
after the date of publication. The 
Department will publish final results of 
this administrative review, including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. This administrative review and 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a)(1)) and § 353.22 of the Commerce 
Department's regulations (19 CFR 
353.22). ? 

Dated: February 4, 1991. 

Eric L. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-3106 Filed 2-86-91; 8:45 am] 
BILLING CODE 2510-DS-M 


[A-475-401] 


Final Results of Antidumping Duty 
Administrative Review; Certain Valves 
and Connections, of Brass, for Use in 
Fire Protection Systems From Italy 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice of final results of 


antidumping duty administrative review. 


summary: On December 6, 1990, the 
Department of Commerce ("the 
Department”) published the preliminary 
results of its administrative review of 
the antidumping duty order on certain 
valves and connections, of brass, for use 
in fire protection systems from Italy. The 
review covers one manufacturer/ 
exporter of this merchandise to the 
United States and the period March 1, 
1989 through February 28, 1990. We 
preliminarily found a dumping margin of 
1.87 percent. 

We gave interested parties an 
opportunity to comment on the 
preliminary results. Based on our 
analysis of the comments received, we 
have changed the margin from that 
presented in our preliminary results. We 
have determined the final margin to be 
1.40 percent. 

EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mark Wells or Bradford Ward, Office of 
Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 


Avenue, NW., Washington, DC 20230; 
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telephone (202) 377-3003 or (202) 377- 
5288, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 

On December 5, 1990, the Department 
published in the Federal Register (55 FR 
50342) the preliminary results of its 
administrative review of the 
antidumping duty order on certain 
valves and connections, of brass, for use 
in fire protection systems from Italy (50 
FR 8354, March 1, 1985). The Department 
has not completed the administrative 
review in accordance with section 751 of 


. the Tariff Act of 1930, as amended ("the 


Act”). 
Scope of Review 


Imports covered by this review are 
shipments from Italy of certain valves 
and connections, of brass, suitable for 
use in fire protection systems. Such 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(HTS) sub-headings 8481.80.1050 and 
8481.80.1070. HTS sub-headings are 
provided for convenience and customs 
purposes. The written description 
remains dispositive. 

This review covers Rubinetteria A. 
Giacomini (“Giacomini”), a 
manufacturer/exporter to the United 
States of certain valves and 
connections, of brass, for use in fire 
protection systems and the period 
March 1, 1989 through February 28, 1990. 


United States Price 


We calculated United States price 
using the same methodology as was 
used in the preliminary results (55 FR 
50342, December 6, 1990), except as 
noted in the comment section below. » 


Foreign Market Value 


We calculated foreign market value 
using the same methodology as was 
used in ihe preliminary results, except 
as noted in the comment section below. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. We 
received a case brief from Giacomini on 
January 8, 1991. 

Comment 1: Giacomini contends that, 
for matching purposes, the Department 
should have preferred third country 
(Canada was used as the third country 
in this review) models with only a 
threading difference over third country 
models with a threading difference and 
red paint or chrome-plating. Giacomini 
maintains that the Department's attempt 
to match a Canadian transaction © 
occurring in the same month with a U.S. 
transaction resulted in selecting a more 
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dissimilar Canadian model. Giacomini 
contends that for seven transactions, the 
Department could have selected, a more 
similar Canadian model that was sold 
one or two months earlier or later than 
the corresponding US. sale. 

Department's Position: We agree. For 
the final results, we selected the most 
similar model to match to the 
corresponding U.S. model for the seven 
transactions mentioned above. 

Comment 2: Giacomini claims that, 
where ‘available, Canadian models :A95 
ahd A96, sold “without a swivel” 
provide a more accurate comparison to 
U.S. models than do the Canadian 
threaded models. Giacomini claims that 
the Canadian models sold “without a 
swivel” are identical to the U.S. models, 
except for the absence of the swivel. 
Giacomini proposes that the Department 
match ‘the Canadian models sold 
“without a swivel” to the corresponding 
U.S. models and make a difference in 
merchandise adjustment for the cost of 
the swivel. 

Department's Position: We disagree. 
For the preliminary results the 
Department matched a Canadian model 
sold “with a swivel” and Canadian 
thread (and in a few cases with red 
paint) toa U.S. model sold “with a 
swivel” and no threads. We then made a 
difference in merchandise adjustment 
for the cost of the Canadian thread (and 
where appropriate, for the cost of the 
red paint). 

Pursuant to section 771(16) of the Act, 
19 U.S.C. 1677(16), it is the Department's 
policy to use the most similar home 
market or third country product in 
comparison to U.S. sales. Section 771(16) 
of the Act provides that in determining 
which product is most similar to the 
product sold to the United States, the 
Department considers the physical 
characteristics of the merchandise sold 
in both markets. For the purposes of 
matching U.S. and Canadian models in 
this review, we considered the presence 
or absence of a swivel to be a more 
important physical characteristic than 
the presence or absence of a Canadian 
thread or red paint. . 

Threads and paint are relatively 
incidental characteristics of these 
products while the presence or absence 
of a swivel is a more fundamental 
characteristic. 

Comment 3: Giacomini argues that 
difference in merchandise adjustments 
should be based on the consideration of 
total direct and indirect costs and 
differences in general expenses. 
Giacomini claims that § 353.51(c) of the 
Department's regulations does not . 
distinguish between direct and indirect 
costs, and specifically includes general 
expenses as part of the cost of 


production. Giacomini contends that the 
Department has no basis for an 
interpretation of § 353.57 of the 
regulations that excludes factory 
overhead and differences in general 
expenses from the difference in 
merchandise calculation. 

Giacomini further argues that the 
Department's practice of disallowing 
general expenses ignores the fact that 
the indirect costs and general expenses 
of a company must be borne by all of its 
products. Giacomini explains that a 
product with higher costs will bear a 
higher portion of allocated indirect costs 
and general expenses than a less 
expensive product, since indirect costs 
and general expenses are normally 
accounted for as a percentage of direct 
costs. Giacomini states that, in 
commercial reality, producers normally 
are aware of the direct and indirect 
costs and allocated general expenses of 
the various products they manufacture. 
Giacomini believes that the 
Department's approach ignores this 
commercial reality and assumes that 
manufacturers sell their home market 
products at a price which differs from 
the price of their U.S. models only by the 
direct cost differences between the 
home market and U.S. models. 
Giacomini contends that, under the 
Department's approach, there is an 
inherent tendency to find dumping 
where the home market model has more 
expensive physical characteristics than 
the U.S. model, and a tendency to 
overlook dumping where the home 
market model has less expensive 
physical characteristics. 

Department's Position: We disagree. 
The Department considers only the costs 
related to the physical differences of the 
comparable products to deterine this 
adjustment. Costs which may differ as a 
result of other factors, such as general 
expenses, are not considered by the 
Department to relate to the physical 
characteristics of the products. See 
Color Picture Tubes from Canada, (52 
FR 44161, Nov. 18, 1987); see also, 
Tapered Roller Bearings from Japan, (52 
FR 30700, Aug. 17, 1987). Furthermore, 
general and administrative expenses are 
incurred for the total operations of a 
company and not a specific product. As 
stated above, the Department only 
accounts for those costs which relate to 
the specific difference in merchandise. 

Comment 4: Giacomini contends that, 
since it implements a price change in 
January of each year for both its U.S. 
and Canadian customers, it is unfair for 
the Department to compare two U.S. 
sales occurring in December 1989 with a 
sale in Canada occurring in early 1990, 
which is subject to the new 1990 price. 


5389 


Department's Position: We agree in 
part. Section 773(a)(1) of the Act calls 
for the FMV to be the price “at the time” 
of the U.S. sale. In most cases, prices 
change over time and are negotiated on 
an individual basis. In order to 
recognize price trends over time, the 
Department, in administrative reviews, 
normally compares U.S. prices to foreign” 
prices set in the same month, and if this 
is not possible, gives priority to foreign 
sales that occur up to three months prior 
to the U.S. sale. If no comparable sales 
are available in the same month or the 
three prior months, U.S. sales are 
compared to foreign sales in the two 
months following the U.S. sales. If none 
are found, the Department calculates 
foreign market value on the basis of 
constructed value. This practice, 
commonly referred to as the “90/60 day 
rule”, is merely a guideline to establish a 
reasonably contemporaneous period 
within which prices may be compared in 
a “normal” situation. 

In Giacomini’s case we have 
examined the third country and U.S. 
sales and found that a clear link 
between price and time does exist. In 
both markets, goods are sold pursuant to 
price lists which change each January. 
Since the seller adheres to the price 
lists, a contemporaneous period is 
established by the date of the change in 
the list prices and reference to the 90/60 
day guideline is unnecessary. United 
States sales made before the price list 
change should be compared, if possible, 
to foreign sales made before the price 
list change, and those made after the 
price list change similarly should be 
compared. Only if there are no 
comparable sales in the 
contemporaneous period would the 
Department calculate constructed value 
as the basis for foreign market value. In 
effect, the normal 90/60 day measure of 
contemporaneity is replaced by periods 
fixed by effective price lists. Therefore, 
we have eliminated comparisons of U.S. 
and Canadian sales made pursuant to 
different price lists. Only when no 
comparable sales existed within the 
portions of the period of review covered 
by a single price list, have we used 
constructed value. 

Regarding Giacomini’s situation, we 
examined products sold in the U.S. and 
Canadian markets and found that in 
both markets, goods were sold pursuant 
to price lists. We noted from the price 
lists and sales listings that the prices 
remained constant up until the price 
change in January 1990, Based on the 
methodology described above, for the 
final results we are matching the two 
U.S. December 1989 transactions to 
August 1989 Canadian sales. 





Comment 5: Giacomini claims that the 
Department did not properly apply the 
methodology used in the preliminary 
results to calculate the credit period for 
invoices not yet paid. Giacomini states 
that the transactions in question were 
part of only four invoices and since 
Giacomini’s customers pay against: 
invoices, the Department should have 
used the simple average of four credit 
period observations instead of the 16 
observations used by the Department. 

Department's Position: We agree. We 
have examined the sales listing and 
have determined that only four credit 
period observations are necessary to 


calculate an average credit period for 
invoices not yet paid. 

Comment 6: Giacomini claims that the 
Department included in the current 
review three transactions that were sold 
during the previous review period, but 
shipped during the current review 
period. According to Giacomini, the 
Department erred by including these 
sales since they were included in the 
previous review. 

Department's Position: We disagree. 
Giacomini did not document its claim 
that the sales in question were included 
in the previous review. Therefore, the 
Department has included these sales in 


these final results. 


Comment 7: Giacomini contends that 
the Department used the incorrect credit 


period for two August 1989 sales of 
Canadian model A156 2%. 
Department's Position: The 
Department used the credit period 
reported in Giacomini’s response. 
However, we examined the difference 
between the shipping and payment 
dates reported by Giacomini and noted 
that the credit period for the sales in 
question was entered incorrectly in the 
sales listing. For the final results, we are 
calculating the credit period based on 
the correct shipping and payment dates. 
Comment 8 Giacomini claims that for 
model A156 2%, the Department could 
have calculated a single foreign market 
value for the entire period of review in 


1989, instead of calculating foreign 


et values for five different months. 
Giacomini contends that the monthly 


foreign market values had —— 
gross unit prices, and the only 


attributable differences between them 
were due to foreign inland freight and 
credit expenses, 

Department's Position: We disagree. 
In administrative reviews we generally 
calculate a weighted-average foreign 
market value for each month of the 
review period, This approach more 
accurately maintains the relationship 
between the selling prices and the 


charges and adjustments than does the 


method recommended by the 
respondent. 

Comment 9: Giacomini claims that 
during the second quarter of 1989 the 
Department used daily exchange rates 
in its calculations for four sales when it 
was more appropriate to apply the 
quarterly rate for the sales in question. 
Giacomini contends that, since the daily 
exchange rates were within plus/minus 
five percent of the quarterly rate, the 
Department should have used the 
quarterly exchange rate in its 
calculations. 

Department's Position: We disagree. 
In accordance with 19 CFR 353.60, we 
use exchange rates certified by the 
Federal Reserve Bank of New York. If 
the Federal Reserve publishes daily 
rates, as it did for the dates in question, 
we use those rates. 

Comment 10: Giacomini contends that 
in developing the constructed value for 
model A106, the Department incorrectly 
calculated the imputed credit cost for 
the model in question. 

Department's Position: We agree. We 
corrected the credit calculation for 
model A106 for these final results. 

Comment 11: Giacomini contends that 
the Department should have made an 


adjustment to imputed selling expenses 
and credit costs for models A395, A396, 


A156 14, and A156 24. Giacomini 
explains that the Canadian models are 
more expensive than U.S. models 
because of different threading and, in 
some instances, because of red paint or 
chrome-plating. Ciacomini contends 
that, because both commission expense 
and credit costs are directly related to 
the price of the product, the use of 
unadjusted Canadian values means that 
imputed eredit costs and selling 
expenses used to calculate the 
constructed value of U.S. models were 
higher than they should be. 
Department's Position: The 
Department used constructed value as 
the basis for foreign market value for 
four U.S, products, A105, A106, A155 
1%, and A155 2% because no Canadian 
models were sold during the review 
period. Direct selling expenses and 
credit expenses for the four products 
were based on four Canadian products 
A95, A96, A156 1%, and A156 2% that 
were the most similar to the U.S. 
products. For these final results, we 
calculated for each of the four Canadian 
models a weighted-average amount for 
direct selling expense and a weighted- 
average amount for credit expense. We 
then divided the calculated amounts by 
the cost of manufacturing (COM} of each 
Canadian product to arrive at a 
percentage ratio for selling expenses 
and credit expenses. The percentage 
ratios were then applied to the COM of 
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each U.S. model to arrive at a value for 
selling expenses and credit expenses. 
This eliminates any overstatement’ 
caused by using the absolute amounts of 
expenses of higher value models when 
calculating constructed value. 

Comment 12: Giacomini claims that all 
calculations of constructed value the 
Department should have allocated 
general and administrative (G&A) 
expenses and interest expense as a 
percentage of COM instead of the 
Department's approach of allocating 
these expenses based on the cost of 
sales. 

Department’s Position: We disagree. 
The Department's policy in calculating 
constructed value is to calculate the per- 
unit G&A and interest expenses by 
dividing the total of these expenses by 
the cost of goods sold. See Sweaters. 
Wholly or in Chief Weight of Man-made 
Fiber from Taiwan, (55 FR 34585, Aug. 
23, 1990). 

Comment 13: Giacomini contends that 
the constructed value profit calculation 
for model A96 was incorrect because the 
COM, weighted average selling expense, 
weighted average credit expense, and 
weighted average unit price were © 
incorrectly calculated. 

Department's Position: We agree. We 
made the necessary corrections for the 
final results. 

Comment 14: Giacomini claims that 
the total price for one sale of mode} 
A105 was incorrectly reported in ; 
Giacomini’s response, although the unit 

price was correctly reported. Giacomini 
contends that when the Department 


performed the margin calculation for the 
sale in question, it divided the erroneous 


total price by the quantity to arrive at an 
incorrect unit price. Giacomini provided 
documentation in its case brief to 
support the unit price it reported. 

Department’s Position: We agree. We 
made the necessary correction for the 
final results. 

Comment 15: Giacomini argues that 
the Department should not have used 
best information available (BIA) to 
calculate the dumping margin on one 
sale of model A155 1 % PC. Giacomini 


states that, although it failed to provide 
constructed value information for the 
particular model, the Department never 


requested the information in its 
deficiency letter. Giacomini contends 
that the Department should instead use 
the constructed value data submitted in 
its case brief. 

Department's Position: We disagree. It . 
is the responsibility of Giacomini to 
provide a complete and accurate... 
response to the Department's 
questionnaire. We requested in our 


questionnaire that Giacomini provide 





Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Notices 


constructed value data for all U.S. 
models sold during the POI. For the 
model in question, Giacomini failed to 
provide the requested data. The 
Department's failure to request the 
information in a deficiency is irrelevant 
in this situation. 

Regarding the constructed value data 
Giacomini submitted in its brief, we 
considered the information unsolicited 
and untimely filed in accordance with 
§ 353.31(b)(2) of the Department's 
regulations. We did not return the case 
brief to Giacomini because we accepted 
all other information contained in the 
brief, except the section referring to the 
model in question. 


Currency Conversion 


In accordance with 19 CFR 353.60, we 
used the official exchange rates in effect 
on the appropriate dates for determining 
foreign market value. All currency 
conversions were made at the rates 


certified by the Federal Reserve Bank. 
Final Results of the Review 


As a result of our review, we 
determine the margin for the final 


results to be: 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions directly to the Customs 
Service upon completion of this 
administrative review. 

The following deposit requirements 
' -are effective upon publication of these 
final results of administrative review for 
all shipments of certain valves and 
connections, of brass, for use in fire 
protection systems from Italy entered, or 
withdrawn from warehouse, for 
consumption on or after that publication 
date, as provided by section 751{a)(1) of 
the Act: (1) The cash deposit rate for 
any shipments of this merchandise 
manufactured or exported by the 
remaining known manufacturers/ 


exporters not covered in this review will 


continue to be at the rate published in 
the amended final results of the prior 
administrative review (55 FR 19094, May 
8, 1990); (2) the cash deposit rate for 
Giacomini is 1.40 percent: and (3) the 
cash deposit rate for any future entries 
of this merchandise from a new 
producer and/or exporter, not covered 
in this review or any other prior review, 
whose first shipments occurred after 
February 28, 1990 and who is unrelated 
to the reviewed firm or any previously 


reviewed firm, is 1.40 percent. These 
deposit requirements shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675{a)(1)) and 
§ 353.22(c)(8) of the Department's 
regulations (19 CFR 353.22(c)(8)). 

Dated: February 1, 1991. 
Francis J. Sailer, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-3104 Filed 2-8-91; 8:45 am} 
BILLING CODE 3510-DS-M 


[A-122-047] 


Elemental Sulphur From Canada; Final 


Results of Antidumping Duty 


Administrative Review and Revocation 
in Part 


AGENcyY: International Trade 
Administration/Import Administration 
Department of Commerce. 

ACTION: Notice of final results of 
antidumping duty administrative review 


and revocation in part. 


SUMMARY: On November 27, 1990, the 
Department of Commerce published the 
preliminary results of its antidumping 
duty administrative review and intent to 
revoke in part the antidumping finding 
on elemental sulphur from Canada. The 
review covers an exporter and the 
period December 1, 1988 through 
November 30, 1989. 

We gave interested parties an 
opportunity to comment on our 
preliminary results and intent to revoke 
in part. We received no comments. Our 
final results are unchanged from the 
preliminary results, and we revoke the 
antidumping finding in part with respect 
to one firm. 

EFFECTIVE DATE: February 11, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Fargo or Laurie A. Lucksinger. 
Office of Antidumping Compliance, 


International Trade Administration, U.S. 


Department of Commerce, Washington, 
DC, telephone: (202) 377-5253, 


SUPPLEMENTARY INFORMATION: 
Background 

On November 27, 1990, the 
Department of Commerce (the 
Department) published in the Federal 
Register (55 FR 49319) the preliminary 
results of antidumping duty 


administrative review and intent to 
revoke in part the antidumping finding 


on elemental sulphur from Canada [38 
FR 34655, December 17, 1973). We have 


now completed the administrative 


5391 


review in accordance with section 751 of 
the Tariff Act of 1930 (the Tariff Act). 


Scope of the Review 


Imports covered by the review are 
shipments of elemental sulphur from 
Canada. During the period such 
merchandise was classifiable under item 
415.4500 of the Tariff Schedules of the 
United States Annotated (TSUSA). This 
merchandise is currently classifiable 
under Harmonized Tariff System (HTS) 
item 2503.10.00. The TSUSA and HTS 
item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers one exporter and 
the period December 1, 1988 through 
November 30, 1989. 


Final Results of the Review 


As a result of our review, our final 
results of review are unchanged from 


those presented in the notice of the 
preliminary results of review, and we 
determine that the following margin 


exists for the period December 1, 1988 
through November 30, 1989: 


2No shipments during the period; margins from 
last review in which there were shipments. 

For any shipments of this 
merchandise produced or exported b 


the remaining known producers and/or 


exporters not covered in this review, the 
cash deposit will continue to be at the 
rate published in the final results of the 
last administrative review for these 


firms. For any future entries of this 


merchandise from a new producer and/ 


or exporter, not covered in this or prior 


administrative reviews, whose first 


shipments occurred after November 30, 
1989, and who is unrelated to InterRedec 


Sulphur Corporation or any previously 


reviewed firm, no cash deposit shall be 
required. These deposit requirements 


are effective for all shipments of 
Canadian elemental sulphur entered, or 


withdrawn from warehouse, for 


consumption on or after the date of 


publication of this notice and shall 


remain in effect until publication of the 
final results of the next administrative 


review. 
Revocation in Part 


For the reasons set forth in the 
ary results, and because we are 


prelimin 
satisfied that there is no likelihood of 


resumption of sales at less than fair 
value, we revoke in part the 


antidumping finding on elemental 





sulphur from Canada with respect to 
InterRedec. This partial revocation 
applies to all unliquidated entries of this 
merchandise exported by InterRedec 


Sulphur Corporation for consumption on 


or after November 30, 1989. The 
Department will instruct Customs to 


liquidate InterRedec's entries on or after 
November 30, 1883 without regard to 


antidumping duties. 
This administrative review, 
revocation in part, and notice are in 


accordance with sections 751(a) (1) and 
(c} of the Tariff Act (19 U.S.C. 1675 


ta){t), {c)), 19 CFR 953.22, and 19 CFR 


Dated: February 4, 1991. 
Eric L Garfinkel, 
Assistant Secretary for Import 
Administration. 
(FR Doc. 91-3215 Filed 2-8-91; 8:45 am] 


BILLING CODE $510-DS-M 


[A-588-015] 


Television Receivers, Monochrome 


and Color, from Japan; Final Results of 
Antidumping Duty Administrative 
Reviews 


AGENCY: Import Administration/ 
International Trade Administration 
Department of Commerce. 


ACTION: Notice of fina) results of 
antidumping duty administrative 


reviews. 


SUMMARY: On October 22, 1990, the 
Department of Commerce pubished the 
preliminary results of its administrative 
reviews of the antidumping finding on 
television receivers, monochrome and 
color, from Japan. The reviews cover 11 
manufacturers/exporters of this 
merchandise to the United States and 
various periods from September 29, 1983 
through February 28, 1990. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. At the request of 
five respondents, we held a hearing on 
December 5, 1990. 

Based on our analysis of the 
comments received and the correction of 
certain clerical errors, we have changed 
the final results for eight firms. The final 
margins range from 0.16 percent to 35.40 
percent. 

EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
David S. Levy or John R. Kugelman, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-3601. 


SUPPLEMENTARY INFORMATION: 


On October 22, 1990, the Department 
of Commerce (the Department) 


published in the Federal Register (55 FR 
42617) the preliminary results of its 
administrative reviews of the 
antidumping finding on television 
receivers, monochrome and color, from 
Japan {38 FR 4597 March 10, 1971). We 
have now completed these 
administrative reviews in accordance 


with Section 751 of the Tariff Act of 1930 
(the Tariff Act). 


Scope of the Review 

Imports covered by the reviews are 
shipments of television receivers, 
monochrome and color, from Japan. 
Television receivers include, but are not 
limited to, units known as projection 
televisions, receiver monitors, and kits 
(containing all parts necessary to 
receive a broadcast television signal 
and produce a video image}, Not 
included are certain monitors not 
capable of receiving a broadcast signal, 
certain combination units, and certain 
subassemblies not containing the 
components essential for receiving a 
broadcast television signal and 
producing a video image. During the 
review periods, television receivers, 
monochrome and color, were 
classifiable under item numbers 
684.9230, 684.9232, 684.9234, 684.9236, 
684.9238, 684.9240, 684.9245, 684.9246, 
684.9248, 684.9250, 684.9252, 684.9253, 
684.9255, 684.9256, 684.9258, 684.9262, 
684.9263, and 684.9055 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). This merchandise 
is currently classifiable under item 
numbers 8528.10.80 and 8528.20.00 of the 
Harmonized Tariff Schedule (HTS), The 
TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes only. The written description 
remains dispositive. 

These reviews cover 11 
manufacturers/exporters to the United 
States of Japanese televisions, Fujitsu 
General (Fujitsu), Funai Electric, 
Hitachi, Matsushita, Mitsubishi, NEC, 
Sanyo, Seiko Epson, Sharp, Toshiba, 
and Victor, and various periods from 
September 29, 1983 through February 28, 
1990. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. At 
the request of five respondents, Victor, 
NEC, Mitsubishi, Sanyo, and Fujitsu, we 
held a public hearing on December 5, 
1990. We received comments from two 
domestic parties to the proceeding, 
Zenith Electronics Corporation (Zenith) 
and the Unions (the United Electrical 
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workers of America, Independent, the 
International Brotherhood of Electrical 
Workers, the International Union of 
Electronic, Electrical, Salaried, Machine 
and Furniture Workers, and the 
Industrial Union Department, AFL-CIO), 
all of the respondents except Funai, and 


Sumitomo Canada, Ltd. (Sumitomo), an 
importer of NEC televisions. 


In this final determination, we have 
corrected an inadvertent computer 
programming error in our preliminary 
calculation of Fujitsu’s eighth review 
margin that reduced the number of home 
market sales found to be made at or 
above the cost of production (COP). In 
addition, certain comments by Zenith 
anf Fujitsu concerned mathematical or _ 
clerical errors. We have corrected the 
following such errors in these final 
resulis: incorrect entry of Fujitsu’s 
manufacturing costs for certain U.S, and 
home market models into the computer 
program, incorrect entry of home market 
packing costs for one model into the 
computer program, inadvertent 
overstatement of certain portions of 
Fujitsu’s advertising expenses, failure to 
deduct foreign inland insurance from 
United States price (USP) and from the 
base used to calculate U.S. commodity 
tax, inadvertent treatment of certain 
U.S. movement expenses as indirect 
selling expenses in exporter’s sales price 
(ESP) comparisons, and failure to find 
foreign market value (FMV}] for certain 
ESP transactions. Certain other clerical 
errors, regarding incorrect entry of 
Fujitsu’s COP and constructed value 
(CV) data in the computer program and 
incorrect calculation of home market 
sales promotion and indirect selling 
expense adjustments to CV, are moot as 
a result of certain changes in our 
calculations of COP, CV, and 
circumstance-of-sale (COS) adjustments 


to CV. 


Comments Pertaining to Fujitsu’s Eighth 
Review Margin 


Comment 1: Fujitsu asserts that the 
Department was unjustified in initiating 
an investigation of possible home 
market sales below the COP because it 
had no basis for initiating such an ~ 
investigation. 

According to Fujitsu, the only reason 
that the Deparment provided for 
initiating the investigation was its 
receipt of allegations by Zenith of 
below-cost sales. However, Fujitsu 
states that Zenith did not file the 
allegations within 120 days of initiation 
of the administrative review, as required 
by Departmental practice and the 
current Commerce regulations. As a 
result, Fujitsu states that the Department 
should have rejected the allegations as 
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being untimely, and that the 
Department's decision to proceed with 
the investigation despite the lateness of 


the allegations contravened the 
Department's regulations and unduly 
burdened Fujitsu. 

Department's Position: We disagree. 
The Department may extend the time 
limit for filing allegations of below-cost 
sales when a response is untimely or 
incomplete as of the 120-day deadline 
(19 CFR 353.31(c)(1)(ii)). In this case, 
Zenith’s allegation of sales below cost in 
the home market could not have been 
made in the absence of the information 
contained in the proprietary version of 
Fujitsu’s supplemental questionnaire 
response, which was filed after the 120- 
day deadline. Given this fact, we were 
justified in extending the deadline, and 
we consider Zenith’s allegations of 
home market sales below cost to have 
been submitted in a timely fashion. 
Accordingly, we were justified in 
initiating an investigation of possible 
home market sales below cost by 
Fujitsu. 

Comment 2: Fujitsu asserts that the 
Department was unjustified in issuing a 
CV questionnaire without first having 
determined that Fujitsu had home 
market sales below its COP. 

Department's Position: We disagree. 
When there is evidence on the record to 
indicate the strong possibility of 
substantial home market sales below 
the COP, it is our practice to issue the 
CV questionnaire before completing the 
investigation of possible below-cost 
sales. In this case, based on a careful 
examination of the information provided 
in the allegation of below-cost sales and 
a review of Fujitsu’s response to our 
COP questionnaire, we had reason to 
believe that a sufficient number of home 
market sales would be below cost to 
warrant the use of CV as the basis for 
FMV. In cases such as this, in which we 
have strong indications that the use of 
CV may be warranted, we normally 
serve respondents with the CV 
questionnaire before we complete our 
investigation of below-cost sales in 
order to minimize any delays in the 
completion of an administrative review. 
Accordingly, we were justified in 
serving Fujitsu with a CV questionnaire 
before we had completed our 
investigation of possbile below-cost 
sales, 

Comment 3: Fujitsu claims that the 
Department should have used third- 
country sales instead of CV in the 
absence of sufficient home market sales 
above cost. 

Department's Position: We disagree. 
Section 773(b) of the Tariff Act explicitly 
states that “[W]henever sales are 
disregarded by virtue of having been 


made at less than the cost of production 
and the remaining sales, made at not 
less than the cost of production, are 
determined to be inadequate as a basis 
for the determination of foreign market 
value under subsection (a), the 
administering authority shall employ the 
constructed value of the merchandise to 
determine its foreign market value.” 
Since we excluded numerous sales from 
our analysis because they were in fact 
made at less than the COP, and since we 
determine that, for certain models, the 
remaining sales were inadequate for the 


purpose of determining FMV, we 


approximately used CV to determine the 
FMV of those models, 


Comment 4: Fujitsu objects to the 
Department’s request for CV 
information on U.S. models and the 
subsequent verification of that 
information. According to Fujitsu, the 
Department's Office of Compliance 
requested and verified this information 
despite the fact that its policy was to 
base CV on the costs of the home 
market comparison models. Thus, 
Fujitsu claims that it was subjected to 
an unnecessary burden and expenses as 
a result of the Department's actions. 

Department's Position: We disagree. 
Although the Department calculated CV 
based on the cost of manufacture of the 
home market comparison models, the 
data on the manufacturing costs of the 
U.S. models were nonetheless necessary 
for the calculation of the differences in 
cost attributable to the physical 
differences in the merchandise. Given 
the fact that we used the subject 
information in our analysis, we believe 
that our actions were reasonable and 
not unduly burdensome to Fujitsu. 

Comment 5: Fujitsu contests the 
methodology that the Department used 
to calculate the selling, general, and 
administrative expenses (SG&A) that it 
included in the COP. Fujitsu states that 
although the Department included in 
SG&A all items reported under the “non- 
operating expense” and “extraordinary 
loss” categories in Fujitsu’s income 
statement, it offset those expenses with 
only the “short-term” portion of “non- 
operating income.” According to Fujitsu, 
the Department has no basis for its 
determination that, while all “non- 
operating expense” is related to the 
production of the merchandise under 
review,.all “non-operating income” is 
not. As a result, Fujitsu argues that, if all 
non-operating expenses are included in 
SG&A, then all non-operating income 
should be deducted from SG&A as an 
appropriate offset. 

Department's Position: We disagree in 
part. For the these final results, we 
examined each item of “non-operating 
income,” “non-operating expense,” and 


“extraordinary loss” individually, and 
based our decision on whether to 
include specific items from our 
calculation of SG&A on the nature of the 
income or expense accounted for in 
those items. In evaluating those items 
related to interest, we followed our long- 
standing practice of including all 
interest expenses in SG&A and 
offsetting these expenses with short- 
term interest income only. For items not 
related to interest income or expense, 
we included them in our calculation of 
SG&A if we determined that they were 
related to Fujitsu's operations. In 
making these determinations, we did not 
consider wether the expense or income 
in question was related solely to 
televisions because Fujitsu provided no 
evidence to support its assertions that 
certain non-operating and extraordinary 
items were related exclusively to other 
lines of Fujitsu’s business. As a result, 
we do not agree with Fujitsu's 
arguments that we had no basis for our 
determinations regarding non-operating 
and extraordinary items and that we 
should use all “non-operating expense” 
as an offset if we include all “non- 
operating income” in SG&A. However, 
as a result of our examination of the 
individual line items Fujitsu's income 
statement, we have revised our 


calculation of SG&A to exclude certain 
items of “non-operating expense” and to 
allow certain items of “‘non-operating 
income” as offsets to non-operating 
expenses, as is discussed in our 
responses to Comments 6, 7, and 8. 

Comment 6: Fujitsu argues that if the 
Department divides “non-operating 
income” into income that is earned from 
the production of the merchandise under 
review, which is deducted from SG&A, 
and income earned from investment 
activity that is not related to the 
production of the merchandise under 
review, which is not deducted from 
SG&A, then it must also divide “non- 
operating expense” into expenses 
directly related to the production of 
televisions in Japan and those 
associated with other lines of business, 
and include in SG&A only those 
expenses related to televisions. Citing 
the Final Determination of Sales at Less 
Than Fair Vaue: Sweaters Wholly or in 
Chief Weight of Man-Made Fiber from 
The Republic of Korea, 55 FR 32659 
(August 10, 1990), Fujitsu asserts that the 
interest expense that it incurred for 
investments should be excluded from 
SG&A because it is related to all aspects 
of Fujitsu’s operations. Similarly, Fujitsu 
argues that exchange losses should not 
be included in SG&A, since they are 
unrelated to sales of televisions in 
Japan. 





Department's Position: We agree in 
part. As stated in our response to 
Comment 5, it is our standard practive 
to consider all interest expenses to be 
related to operations. Although we have 
made exceptions to this practice in the 
past on the grounds that certain interest 
expenses were not related to the 
merchandise under review, Fujitsu has 
not substantiated its claim that certain 
portions of its interest expenses are not 
related to televisions. As a result, we 
have not excluded from SG&A any of 
the interest expenses that Fujitsu 
incurred for investment. Fujitsu 
informed us during verification that 
“loss on disposal of inventory,” which is 
included in the “non-operating expense” 
category, was related to scrap. We 
consider this to be related to operations 
and, as a reult, have retained this 
expense in SG&A. We also consider 
“fees for accelerated collection” and 
“others” to be related to operations, and 
have retained them in our calculation of 
SG&A as well. However, we agree with 
Fujitsu that “exchange loss” is not 
related to operations,.and, therefore, 
have excluded it from SG&A. 

Comment 7: Fujitsu argues that the 
Department cannot assume that all 
“non-operating income” is earned solely 
from long-term investment activity that 
is not related to the production of the 
merchandise under review. According to 
Fujitsu, those portions of its “non- 
operating income” that reflect short- 
term income that is related to Fujitsu's 
operations should be used to offset 
“non-operating expense.” 

Department’s Position: We agree in 
part. Fujitsu’s non-operating income 
contains three interest items: “Interest 
earned,” “interest earned from related 
companies,” and “interest on 
securities.” Because Fujitsu did not 
separately identify long and short-term 
income for the first two items, we used 
the loans listed on the balance sheet to 
estimate the percentage of interest 
income earned on short-term loans. As 
in our preliminary results, we have 
allowed an offset only for the portion 
we consider to be short-term income. 
We do not consider “dividend earned,” 
“dividend earned from related 
companies,” “ profit on sale of security,” 
or “interest on securities” to be related 
to operations and, therefore, we have 
not allowed this income as an offset to 
non-operaitng expenses. While some of 
the interest earned on securities may 
conceivably be short-term income, 
Fujitsu has provided no information that 
would enable us to determine the 
amount of short-term income earned on 
securities. However, we have 
determined that the item under “non- 


operating income” for “others” reflects 
profit on scrap, insurance payments, and 
recovered bad debt. As a result, we 
consider it to be related to operations, 
and have allowed this item as an offset 
to non-operating expenses. 

Comment 8: Fujitsu argues that the 
expenses reflected in the “extraordinary 
loss” category are not expenses that are 
normally related to sales. According to 
Fujitsu, the expenses listed under 
“extraordinary loss” relate to the 
disposition of fixed assets and have no 
relation to the current operations of the 
company. As a result, they should be 
excluded from the Department's 
calculation of “general expenses,” 
which, within the context of the 
antidumping statute, include only those 
expenses usually associated with sales. 

Department's Position: We disagree 
with Fujitsu's arguments regarding 
“extraordinary loss.” This category 
contains two items that record actual 
expenses, “loss on sale of fixed assets” 
and “loss on disposal of fixed assets.” 
We consider both of these to be related 
to operations bécause the assets in 
question were used in production. 
Accordingly, we have retained these 
expenses in our calculation of SG&A. 

Comment 9: Fujitsu asserts that we 
should not have used a yearly average 
COP for Fujitsu, but should have used 
Fujitsu’s monthly weighted-average 
costs. Citing Carlisle Tire & Rubber Co. 
v. United States, 10 CIT 520, 527, 622, F. 
Supp. 1071 (1985), in which the 
Department reportedly expressed a 
preference for quarterly weighted- 
average costs over semiannual 
weighted-average costs, Fujitsu argues 
that the yearly average is less accurate 
because it masks a significant 
downward trend in Fujitsu’s productions 
costs. 

Department's Position: We disagree in 
part. Although we agree that, in some 
instances, a yearly weighted-average 
COP may not provide an accurate 
measurement of changes in these costs 
over time, an examination of Fujitsu’s 
cost data does not reveal any significant 
trends that would warrant the 
calculation of a monthly weighted- 
average COP. Moreover, Fujitsu did not 
prove sufficient data for us to calculate 
a monthly COP for the models under 
review. Accordingly, we have used 
yearly average production costs in our 
analysis. 

Comment 10: Fujitsu disputes the 
Department's conclusion that the SG&A 
used to calculate COP were net of 
rebates and discounts. According to 
Fujitsu, its rebates and discounts were 
recorded as expenses in its income. 
statement, and, therefore, were included 
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in SG&A and COP. Fujitsu states that 
certain rebates and discounts, as well as 
sales promotion expenses, appeared on 
one of the selling expense ledgers that 
the Department examined at 
verification. According to Fujitsu, the 
fact that the Department was able to use 
this ledger to trace the sales promotion 
expenses to Fujitsu’s income statement 
proves that the rebates and discounts 
recorded on the ledger must also have 
been recorded on the income statement. 
Fujitsu also argues that, in accordance 
with generally accepted accounting 
principles, rebates and discounts must 
be accounted for as expenses since 
gross sales prices were entered into the 
accounts receivable ledger. Fujitsu 
states that, since rebates and discounts 
are included in its SG&A, the Department 
improperly deducted them from Fujitsu's 
reported sales prices when comparing 
these prices to COP to determine the 
number of sales below cost. 

Department's Position: We disagree. 
At verification we tied sales promotion 
expenses as recorded in the sales 
expense sub-ledger to the appropriate 
line item under SG&A on the income 
statement. During our verification we 
did not find a separate line item for 
discounts and rebates under SG&A on 
the income statement, nor did we find 
any indication that these items are 
included in the “Sales Commissons” and 
“Non-Operating Expense” categories on 
the income statement, as Fujitsu claims. 
Thus, there is no merit to Fujitsu's 
argument that rebates and discounts 
were recorded on its income statement. 
Moreover, at the home market sales 
verification, we noted that rebates and 
discounts are recorded in Fujitsu's 
accounts receivable ledger along with 
gross sales prices. It is not clear from the 
evidence on the record whether Fujitsu 
transfers the gross, or the net, price to 
its financial statements. However, at the 
cost verification we specifically inquired 
whether sales recorded on the income 
statement are gross, or net of rebates 
and discounts, and were told by 
company officials that the sales value 
recorded on the audited income 
statement is net of rebates and 
discounts. 

Comment 11: Fujitsu asserts that, as 
set forth in Timken v. United States, 11 
CIT 786, 802, 673 F. Supp. 495 (1987) 
(Timken), we should not make COS 
adjustments in ESP comparisons by 
deducting the expenses in question from 
USP. Fujitsu states that we should make 
such adjustments to FMV, in accordance 
with the Court of International Trade’s 
(CIT) ruling. 

Department's Position: We disagree. 
We are not following the CIT’s decision 
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in Timken because it is not yet final. We 
maintain that section 773 of the Tariff 
Act does not poreclude us from 
deducting direct selling expenses from 
ESP. Consequently, in this case, we have 
applied our long-standing practice of 
making ajdustments for direct selling 
expenses under either section 772 or 
section 773 of the Tariff Act. 

Comment 12: Fujitsu argues that we 
should use an average time in U.S. 
inventory for determining the imputed 
interest expenses deducted from ESP. 
Fujitsu argues that our use of entry and 
sale dates for determining the inventory 
period vastly overstates the imputed 
interest expense in instances in which 
merchandise remains in inventory for 
extended periods of time. 

Department's Position: We disagree. 
Whenever possible, we prefer using 
data for individual transactions rather 
than weight-averaged data because this 
more accurately reflects actual costs. 
Since Fujitsu was able to provide the 
actual inventory period for each 
individual transaction, we used those 
data to determine Fujitsu's U.S. 
inventory carrying cost. 

Comment 13: Fujitsu argues that we 
overstated its U.S. cooperative 
advertising expense. According to 
Fujitsu, the Department's preliminary 
analysis memorandum states that it 
used the amount of cooperative 
advertising expenses reported in 
Fujitsu’s questionnaire response. 
However, Fujitsu notes that the 
Department's ESP computer program 
calculates the absolute amount of these 
expenses using a percentage that is 
higher than that reported in Fujitsu's 
questionnaire response, thereby 
overstating the expense and the 
corresponding deduction from ESP. 

Department’s Position: We disagree. 
The statement in the preliminary 
analysis memorandum regarding 
Fujitsu’s U.S. cooperative advertising 
expense was incorrect. In our 
preliminary calculations, we used the 
amount for this expense that we 
determined at verification, which 
exceeded the amount reported by 
Fujitsu in its questionnaire response. We 
have not altered our analysis with 
respect to Fujitsu’s U.S. cooperative 
advertising expenses. 

Comment 14: Fujitsu argues that USP 
should be weight-averaged in a manner 
similar to FMV and that negative 
margins should be included in our 
calculation of the weighted-average 
dumping margin. Fujitsu asserts that the 
Department's current practice of 
comparing individual U.S. sales to 
weighted-average FMVs, and 
considering U.S. sales made at prices 
equal to or in excess of FMV to have 


zero margins, causes distortions by 
ignoring negative margins on individual 
transactions. 

Department's Position: We disagree. 
Fujitsu has cited no authority to support 
its arguments, and the statute does not 
require us to weight-average USPs or 
include negative margins in our 
calculation of weighted-average 
dumping margins. In Serampore 
Industries Pvt., Ltd., & The Engineering 
Export Council of India v. United States, 
11 CIT 866, F. Supp. 1354 (CIT 1987), the 
CIT ruled that the Department may treat 
U.S. sales made at or above the home 
market price as having a zero percent 
dumping margin. The CIT held that the 
Department's practice ensures that sales 
made at less than fair value on one 
portion of a respondent's product line 
are not masked by its more profitable 
sales, and is therefore reasonable and in 
accordance with the law. The same 
rationale applies to the weight- 
averaging of USPs, which would also 
mask individual U.S. sales made at less 
than fair value. Accordingly, we have 
neither weight-averaged USPs nor 
included negative margins in our 
calculation of Fujitsu's eighth period 
rate. 

Comment 15: Fujitsu claims that the 
Department improperly treated certain 
home market warranty labor fees as 
indirect selling expenses because it 
erroneously determined that the service 
outlets that provide these services were 
related to Fujitsu. Even if these service 
outlets were related entities, Fujitsu 
argues that AOC Int'l. v. United Siaies, 
721 F. Supp. 314 (CIT 1989), requires the 
Department to treat related-party 
warranty expenses as direct selling 
expenses. 

Department's Position: We agree with 
Fujitsu that we erroneously classified 
service outlets as related entities. For 
these final results we have treated 
warranty labor fees paid to these 
service outlets as direct expenses. 
Because the payments for the service 
expenses in question were made to 
unrelated parties, there is no need here 
to address the argument that warranty 
labor expenses incurred for services 
provided by related parties should be 
treated as direct selling expenses. 

Comment 16: Fujitsu argues that the 
Department incorrectly calculated its 
home market advertising expenses by 
allocating those expenses over all 
Fujitsu sales as a result of our 
determination that Fujitsu’s advertising 
depicted televisions along with other 
products. According to Fujitsu, the 
Department verified that some of its 
advertising was devoted to televisions. 
As a result, Fujitsu asserts that the 
Department should revise its calculation 


of advertising expenses by allocating 
those expenses incurred solely for 
televisions over sales of televisions 
only. 

Department's Position: We agree. We 
verified that certain portions of Fujitsu’s 
home market advertising expenses were 
related exclusively to televisions. 
However, in reallocating these expenses 
over Fujitsu’s total television sales, we 
found that the resulting change was 
insignificant and that the corresponding 
adjustment to the remainder of Fujitsu’s 
home market advertising expenses 
resulted in no change to the original 
ratio of advertising expenses to total 
sales. As a result, we have not altered 
our calculation of this adjustment in 
these final results, 

Comment 17: Fujitsu argues that we 
should make a level-of-trade adjustment 
in purchase price (PP) comparisons. 
According to Fujitsu, its PP sales are 
made to original equipment 
manufacturers, which perform their own 
distribution and marketing. As a result, 
these sales are at a different level of 
trade than Fujitsu’s home market sales, 
which are made to retailers and for 
which Fujitsu absorbs certain selling 
expenses. Accordingly, Fujitsu argues 
that those costs “unique to the home 
market”—specifically, those incurred by 
the Domestic Marketing Division— 
should be deducted from CV, in 
accordance with American Permac v. 
United States, 703 F. Supp. 97 (CIT 1988). 

Department's Position: We disagree. 
Despite the fact that our standard 
questionnaire specifically requests 
information on level-of trade 
adjustments, Fujitsu only raised the 
issue of a level-of-trade adjustment for 
the first time in its prehearing brief. 
Accordingly, we consider Fujitsu’s 
request for this adjustment to be 
untimely, and have not made such an 
adjustment. 

Comment 18: Fujitsu argues that the 
Department has not satisfied the 
statutory criteria for excluding below- 
cost sales from its analysis because it 
has not demonstrated that these sales 
were made over an extended period and 
at prices that did not permit recovery of 
costs within a reasonable period of time. 
According to Fujitsu, the CIT ruled in 
Timken v. United States, 11 CIT 786, 807, 
673 F. Supp. 495 (1987), that the 
Department cannot substitute its “10 
percent test” for an examination of the 
above criteria. Fujitsu also cites Toho 
Titanium v. United States, 11 CIT 680, 
682, 6770 F. Supp. 1019 (1987) (Toho). 
Fujitsu notes that the CIT remanded the 
Toho case to the Department with 
instructions that it demonstrate that 
respondent's production costs would 





remain constant so that it could not 
recover them at the prices investigated; 
in this context, Fujitsu argues that since 
its costs were decreasing during the 
period of review, it would have 
recovered them within a reasonable 
period of time. 

Department's Position: We disagree. 
We did not rely solely on the “10-90 
rule” in making our determination that 
Fujitsu made sales below cost over an 
extended period of time and at prices 
that did not permit the recovery of costs 
within a reasonable period of time. 
Fujitsu's argument is predicated on its 
assertion that its production costs were 
decreasing during the period of review. 
As we stated in our response to 
Comment 9, Fujitsu provided no 
evidence to support this fact. 
Furthermore, our analysis shows that 
Fujitsu made below-cost sales 
throughout the review period. 
Accordingly, we have determined that 
Fujitsu's below-cost sales were made in 
substantial quantities over an extended 
time period. Moreover, given the 
stability of Fujitsu's production costs 
during the review period, and given the 
lack of evidence that these costs would 
reasonably be expected to decline in the 
future, we have concluded that the 
below-cost prices will not recover costs 
within a reasonable period of time. As a 
result, we have excluded Fujitsu's home 
market sales below cost from our 
analysis. 

Comment 19: Fujitsu contends that the 
Department used home market model 
19V-S1.B as a comparison model for 
different periods in ESP and PP 
situations. Fujitsu argues that the 
Department should use this model for 
the same time period in PP comparisons 
as it did in ESP comparisons. 

Department's Position: We disagree 
with Fujitsu's assertion that we were 
inconsistent in our model-match 
selections. In our analysis memorandum 
we listed home market model VA-191.S 
as the comparison model for PP model 
RC3O0OR for the period March 1986 
through September 1986, and home 
market model 19V-S1.B as the 
comparison model for the period 
October 1986 through February 1987. As 
there were no sales of the PP model 
during June, August, September, 
November, December, and February, the 
comparison listing should have read as 
follows: VA-191.S for March, April, May 
and July, and 19V-S1.B for October and 
January. Thus, these models were 
actually used as comparison models for 
the same time period in PP situations as 
in ESP situations, in which home market 
model VA-191.S was the comparison 
model for March—July 1986 and home 


market model 19V-S1.B was the 
comparison model for August 1986— 
February 1987. 

Comment 20: Zenith argues that we 
should have included freight expenses, 
discounts and rebates, and commodity 
taxes in CV. Zenith states that these are 
selling expenses that should be included 
in SG&A along with all other selling 
expenses, and that our exclusion of 
them from CV artifically lowers the 
amount of profit included in the CV 
calculation. 

Fujitsu responds by stating that 
although commodity. tax is expressly 
recognized as a separate category under 
19 U.S.C. 1677a(d), it is not included 
among those items that are to be 
included in CV. Thus, Fujitsu asserts 
that there is no legal authority to include 
commodity tax in CV, and that the 
Department was correct in excluding it 
from the CV calculation. Fujitsu then 
cites 19 U.S.C. 1677(b)(e) to rebut 
Zenith’s argument that the home market 
inland freight should be included in CV. 
According to Fujitsu, the statute intends 
to establish an ex-factory basis for CV, 
and, therefore, does not contemplate the 
inclusion of home market inland freight 
in CV. Finally, Fujitsu states that 
discounts and rebates are actually 
included in CV, and that, as a result, the 
Department should deduct them from 
CV in its analysis. 

Department's Position: We disagree 
with Zenith, and agree in part with 
Fujitsu. As stated in our response to 
Comment 10, we do not agree with 
Fujitsu's statement that discounts and 
rebates are included in the SG&A 
expenses that we incorporated into CV; 
therefore, we reject Fujitsu's claim that 
we should deduct discounts and rebates 
from CV. However, we reject Zenith's 
assertion that they should be included in 
CV. We consider discounts and rebates 
to be adjustments to price rather than 
selling expenses; as a result, we did not 
include them in our calculation of SG&A 
for CV. 

We agree with Fujitsu that the statute 
contemplates an ex-factory CV. Section 
773(e)(1)(C) of the Tariff Act states that 
CV will include those expenses 
“incidental to placing the merchandise 
in condition, packed ready for shipment 
to the United States.” Since the statute 
requires as to calculate an ex-factory 
CV, we have not included freight 
expenses in our calculations. 

Fujitsu is also correct in asserting that 
section 773(e)(1) of the Tariff Act does 
not state that commodity taxes are to be 
included in CV. Accordingly, we have 
not included Japanese commodity taxes 
in our calculation of CV. 
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Comment 21: Zenith contends that the 
Department made excessively large -__ 
COS adjustments to CV. According to 
Zenith, the Department calculated these 
adjustments by allocating specific 
expenses over sales value, and then 
applying the resulting ratio to CV to 
determine the per-unit adjustment. 
Zenith argues that these ratios were 
intended to be applied to sales prices; as 
a result, their application to CV, which 
bears no relationship to sales prices, is 
inappropriate and overstates the 
adjustments since CV is much higher 
than Fujitsu's sales prices. 

Department's Position: We agree, and 
have recalculated COS adjustments to © 
CV. For these final results, we 
calculated an adjustment ratio by 
allocating specific expenses over sales 
value. We then applied the resulting 
ratio to Fujitsu's sales prices to derive - 
the per-unit amount of specific 
expenses, which we then deducted heen 
CV to make the COS adjustment. 

Comment 22: Zenith states that the 
Department unlawfully treated Japanese 
commodity taxes rebated or not 
collected by reason of exportation by 
failing to cap the amount of commodity 
tax added to USP and by making a COS 
adjustment to FMV for the difference 
between Japanese and U.S. commodity 
taxes. According to Zenith, this violates 
the ruling of the CIT in Zenith 
Electronics Corp. v. United States, 10 
CIT 268,633 F. Supp. 1382 (1986), appeals 
dismissed, Fed. Cir. Nos. 88-1259 and 
88-1260 (1989), which requires the 
Department to cap the amount of tax 
added to USP at the amount of tax 
added to, or included in, the home 
market price, and which prohibits the 
Department from making a COS 
adjustment under 19 U.S.C. 1677(a)(4)(b) 
to neutralize the tax adjustment to USP 
required by 19 U.S.C. 1677a(d)(1){c). 

Department's Position: We do not 
agree with the CIT in Zenith, but have 
not had an opportunity to appeal the 
issue on its merits. We agree that the 
amount of commodity tax forgiven by 
reason of the export of televisions to the 
United States must be added to USP 
under the statute and may not exceed 
the amount included in the home market 
price. The tax base in Japan is the ex- 
factory price less packing and certain 
rebates. Therefore, to make an 
appropriate “apples-to-apples” 
comparison, we used the ex-factory 
price of the U.S. product as the U.S. tax 
base. We calculated the adjustment by 
multiplying the U.S. tax base (less 
packing) by the tax rate and adding the 
result to USP. To avoid artificially 
inflating or deflating margins, we made 
COS adjustments equal to the difference 
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in the tax per unit. Making these 
adjustments ensures that the amount of 
tax added to the USP does not exceed 
the amount included in FMV. See our 
position on Comment 3 in Television 
Receivers, Monochrome and Color, 
From Japan; Final Results of 
Antidumping Duty Administrative 
Review and Determination Not to 
Revoke in Part (54 FR 35517, August 28, 
1989). 

Comment 23: Zenith claims that the 
Department may have incorrectly 
excluded some U.S. sales from its 
analysis because they were missing an 
invoice date. Zenith argues that this is 
insufficient grounds for excluding these 
sales from the analysis. Similarly, 
Fujitsu notes that the Department 
apparently excluded one U.S. 
transaction from its analysis. 

Department's Position: We agree with 
Zenith that a missing invoice date is 
insufficient grounds for excluding sales 
from our analysis. In this case there 
were no sales observations lacking 
invoice dates or unit prices, and we did 
not delete any sales from the U.S. sales 
database. The computer programs that 
we used for our preliminary results 
instructed the computer to delete 
observations that had no invoice dates 
or unit prices. Although these 
instructions actually deleted 
observations that contained superfluous 
computer headings rather than sales 
transactions, this was not specified in 
the computer program. We have 
changed the language of the computer 
program to identify the observations 
that we deleted from Fujitsu’s U.S. sales 
database. ’ 

Comment 24: Zenith argues that the 
Department should use an average U.S. 
inventory time and average time on the 
water in instances in which it assigned a 
zero value to these imputed expenses. 

Department’s Position: We agree. We 
calculated inventory time and time on 
the water using entry dates. However, 
the computer program that we used for 
our preliminary analysis contained 
instructions that, while intended to 
check Fujitsu’s computer database for 
missing entry dates, inadvertently 
assigned a zero value to the imputed 
expenses for inventory time and time on 
the water when entry dates were 
missing. We have revised our computer 
program and have assigned, as 
necessary, an average inventory time 
and average time on the water to any 
observations that were missing these 
dates. 

Comment 25: Zenith argues that since 
we excluded sales to related parties in 
the home market from our sales 
analysis, we should exclude such sales 
from our cost test as well. 


Department's Position: We agree, and 
have excluded such sales from our cost 
test. 

Comments Pertaining to the Use of 
Best Information Available (BIA) 
Comment 26: Fujitsu objects to our use 
of BIA in determining its ninth review 
rate. Fujitsu asserts that, 
notwithstanding the rejection of its COP 
response, prior submissions containing 
home market and U.S. price data 
provided the Department with adequate 
ninth review period information to 
calculate a margin. Fujitsu argues that 
the use of BIA, at the expense of 
accepted data, is not in accordance with 
law and is contrary to Departmental 
policy. Zenith, in its rebuttal brief, 
responds that an October 1, 1990, 
memorandum to the file from the 
Department's case analyst describes a 
much higher level of noncooperation 
than Fujitsu, suggests, thereby making 
the use of BIA appropriate in this 
instance. 

Department's Position: We disagree 
with Fujitsu. As we noted in the file 
memorandum dated October 1, 1990, 
several of Fujitsu’s questionnaire 
responses, including its home market 
sales and COP responses, were 
untimely. In light of Fujitsu's repeated 
untimeliness, we rejected its COP 
questionnaire response, which was 
submitted over two months late. Since 
we had reasonable grounds to believe or 
suspect that Fujitsu made home market 
sales below cost, the rejection of 
Fujitsu’s COP response left us with 
insufficient information with which to 
conduct our analysis. As a result, we 
were justified in resorting to BIA to 
determine Fujitsu's ninth review rate. 

Comment 27: Matsushita objects to 
the Department's use of Fujitsu’s eighth 
review rate as the BIA rate for 
Matsushita's ninth, tenth, and eleventh 
reviews. According to Matsushita, the 
Department applied Fujitsu’s rate as BIA 
after Matsushita informed the 
Department that it would not submit 
data in response to the Department’s 
questionnaires because its entries and 
sales during the review periods in 
question were de minimis in quantity. 
Matsushita argues that, given the size of 
Fujitsu's rate, the Department's decision 
to apply it to Matsushita as BIA was an 
arbitrary and unnecessarily punitive 
measure because it substantially 
exceeds all Matsushita's previous rates. 
Matsushita contends that the Court of 
Appeals for the Federal Circuit (CAFC) 
has ruled in Rhone Poulenc, Inc. v. 
United States, 899 F.2d 1185, 1191, Fed. 
Cir. 1990 (Rhone Poulenc), that the 
purpose of section 619 of the Tariff Act 
is to determine current margins as 
accurately as possible. Matsushita 


5397 


suggests that the Department would 
obtain a more accurate rate for 
Matsushita by using its eighth review 
rate instead of another firm's eighth 
review rate. Moreover, Matsushita notes 
that the application of its own eighth 
review rate to its outstanding reviews 
would conform to the Department's 
long-standing practice, as set forth in 
Titanium Sponge From Japan (55 FR 
42227, October 18, 1990), of using the 
higher of a company's own previous rate 
or the highest rate calculated for a 
responding firm in the current review as 
BIA. 

Zenith and the Unions reject 
Matsushita’s contention that the 
Department should not use Fujitsu's 
eighth review rate as BIA. Zenith argues 
that Matsushita misconstrues the 
meaning of certain appellate court 
rulings. According to Zenith, in Rhone 
Poulenc the CAFC approved the 
Department's presumption, which was 
not punitive, that the highest prior 
margin is the most probative evidence of 
current margins because, if it were not, 
the respondent would have provided 
information to the contrary. Zenith also 
cites Olympic Adhesives, Inc. v. United 
States, 899 F.2d 1565, Fed. Cir. 1990 
(Olympic Adhesives), in which the 
CAFC ruled that, since the Department 
does not have subpoena power, it may 
resort to BIA when a respondent does 
not provide complete or accurate 
information. 

The Unions contend that both the 
statute and the regulations provide the 
Department with broad discretion in 
applying BIA, and that the CAFC, in 
Rhone Poulenc, sanctioned the 
Department's use of the highest rate 
from the most recently-completed 
review in cases such as this, in which 
Matsushita and other respondents 


_ refused to supply the Department with 


data. Moreover, the Unions contend that 
the disparity between Matsushita's 
previous rates and Fujitsu’s eighth 
review rate is not dispositive; the 
Unions note that, in Rhone Poulenc, the 
Department assigned a BIA rate of 60 
percent even after determining that the 
rates from two previous review were 
zero. 

The Unions argue further that, 
although the Department's practice is to 
use the higher of a company’s rate from 
a previous review or the highest rate for 
another respondent in the current 
review, there are no results based on 
analysis of data for the current periods. 
As a result, the Unions state that the 
Department was correct in applying 
Fujitsu's eighth review rate, which is the 
highest rate from the most recently 
completed and most current review, as 


BEST COPY AVAILABLE 
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BIA. The Unions note that, in order to 
adhere strictly to its past practice, the 
Department would have to wait until it 
completed its analysis of Casio and 
Citizen in the eleventh review before 
determining rates for Matsushita’s and 
other firm's outstanding reviews, which 
would unduly delay the completion of 
those reviews. 
Department's Position: We disagree 
with Matsushita. Matsushita declined to 
provide us with data for these three 
periods. Because we cannot force a 
respondent to provide information, our 
only recourse with an uncooperative 
respondent is to use BIA in accordance 
with section 776(c) of the Tariff Act. See 
Pistachio Group v. United States et al., 
671 F. Supp. 31 (CIT 1987). The statute 
provides that the administering 
authority: “* * * shall, whenever a party 
or any other person refuses * * * to 
produce information requested in a 
timely manner and in the form 
required, * * * use the best information 
otherwise available.” 19 U.S.C. 1677e{c). 
The statute authorizes the Department 
to select BIA in a given case based upon 
the particular circumstances of that 
case. See Ansaldo Componenti, S.p.A. v. 
United States, 628 F. Supp. 198, 205 (CIT 
1986); Final Results of Antidumping 
Duty Administrative Review; Steel 
Jacks From Canada, 52 FR 32957, 
September 1, 1987; Replacement Parts 
for Self-Propelled Bituminous Paving 
Equipment From Canada; Final Results 
of Antidumping Duty Administrative 
Review, 55 FR 20175, May 15, 1990; and 
Television Receivers, Monochrome and 
Color, From japan; Final Results of 
Antidumping Duty Administrative 
Reviews, 55 FR 35916, September 4, 
1990. Section 353.37 of the Department's 
regulations also states that “[i]f an 
interested party refuses to provide 
factual information requested by the 
Secretary or otherwise impedes the 
proceeding, the Secretary may take that 
into account in determining what is the 
best information available.” 19 CFR 
353.37 (b). In this respect the 
implementing regulations may be 
viewed as “an investigative tool, which 
the agency may wield as an informal 
club over recalcitrant parties or persons 
whose failure to cooperate may work 
against their best interest.” See Atlantic 
Sugar v. United States, 744 F. 2d 1556 
(Fed. Cir. 1984). As the CAFC implied in 
Rhone Poulenc, the rule “effectively 
induces importers to comply with 


agency questionnaires, an important 
practical consideration since the ITA 


has no subpoena power.” 899 F. 2d 1185, 


1190. 
Therefore, in determining the 
appropriate BIA in a particular case, we 


evaluate the adequacy of the 
information in the administrative record 
and the degree of a respondent's 
cooperation during the proceeding. In a 
case such as this, where the respondent 
unequivocally declined to respond to 
our request for information, our policy is 
to use the higher of (a) the highest rate 
for responding firms with shipments 
during the period or (b) that firm's own 
last rate. We could not apply the first 
option because there were no firms 
either with shipments during the ninth 
period, or that provided adequate 
responses to our questionnaire. 
Therefore, we substituted the prior 
period (8) for the current period (9) in 
implementing this standard BIA policy. 
This results in our using Fujitsu’s eighth 
review rate as BIA. We believe, 
moreover, that this is an appropriate . 
rate because it will serve to encourage 
future compliance with our requests for 
information. 
Comment 28: NEC objects to the 
Department's selection of Fujitsu's 
eighth period rate as BIA in determining 
its eleventh review rate. Although NEC 
concedes that the Department should 
use BIA in determining its eleventh 
review margin, it argues that the 
Department does not have unlimited 
discretion in its selection of BIA and is 
obliged to select the information that is 
the most probative of NEC’s current 
economic condition. According to NEC, 
19 CFR 353.37(b) permits the Department 
to use as BIA only that information 
submitted by domestic interested 
parties. NEC argues that this distinction 
is logical because information submitted 
by another respondent bears no 
relationship to NEC, and, therefore, is 
less probative than information that 
NEC has submitted in prior reviews. 
NEC also asserts that, although such 
appellate court decisions as Rhone 
Poulenc and Atlantic Sugar have 
affirmed the Department's use of BIA as 
a means of encouraging respondents to 
submit data, they have not absolved the 
Department of its responsibility to 
determine margins as accurately as 
possible. As a result, NEC contends that 
the Department's selection of Fujitsu's 
eighth review rate, which bears no 
relationship to NEC’s business situation, 
is an abuse of the Department's 
discretion because situation, is an abuse 
of the Department's discretion because 
that rate is not an accurate ; 
measurement of NEC's current margin. 


A\though NEC acknowledges that 


hone Poulenc permits the Department 
to presume that the highest margin from 
a previous review is the best estimation 
of current margins, NEC nonetheless 
argues that the CAFC. was referring to 


the highest prior rate for the same’ 
respondent. As a result, NEC contends. 
that the CAFC’s presumption in Rhone 
Poulenc, which was that the respondent 
would have submitted data if its current 
margin were lower than the highest prior 
margin, does not apply in this instance 
because NEC was unaware of what the 
highest prior rate was when it decided 
not to participate in the eleventh review. 
Therefore, NEC argues that the 
Department cannot infer that NEC 
would have submitted the requested 
data if its eleventh review rate were 
lower than Fujitsu's eighth review rate. 
Under the circumstances, NEC states 
that the only rate that NEC could 
reasonably have expected the 
Department to apply as BIA was NEC's 
own eighth-review rate. Moreover, NEC 
claims that according to the Final Rule: 
Antidumping Duties (55 FR 12742, March 
28, 1989), the Department should have 
informed NEC that it intended to use - 
Fujitsu's eighth review rate as BIA and 
provided NEC with another opportunity 
to submit data. 

NEC asserts that the Department 
penalized NEC by rejecting NEC's low 
margin information in favor of less 
probative, high margin information 
submitted by Fujitsu. According to NEC, 
the CAFC’s opinion in Rhone Poulenc 
suggests that it would find the 
Department's use of BIA as a penalty to 
be an abuse of the Department's 
discretion. However, even if the 
Department were able to apply BIA ina 
punitive manner, both NEC and 
Sumitomo also argue that NEC's 
circumstances do not warrant the 
application of a punitive BIA rate. NEC 
states that it had de minimis shipments 
during the eleventh review and that it 
has publicly announced its intention to 
withdraw from the U.S. television 
market. Sumitomo supports NEC’s 
contention that there were extenuating 
circumstances behind NEC’s decision 
not to supply the Department with data. 
According to Sumitomo, its imports of 
television manufactured by NEC 2 
specifically for use in hospitals 
accounted for all of NEC’s sales in the 
United States. Sumitomo states that it 
was uncertain at the time of importation 
whether the televisions in question were 
actually within the scope of the 
antidumping finding, and that NEC told 
Sumitomo that NEC will not 
manufacture these televisions in the 
future. As a result, Sumitomo supports 
NEC's assertions that NEC's decision 
not to respond to the Department’s 


questionnaire was not an uncooperative 


act, but a rational business decision that 


should not be punished by the 


Department. 
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NEC states that in cases in which 
respondents have not been deliberately 
uncooperative despite their inability to 
provide adequate information, the 
Department's standard practice is to 
apply a rate from a previous review of 
that firm or from the investigation. See, 
e.g., Television Receivers, Monochrome 
and Color, From Japan; Final Results of 
Antidumping Duty Administrative 
Review (55 FR 35916, September 4, 1990). 
Moreover, NEC and Sumitomo argue 
that the Department's application of the 
most adverse BIA was discriminatory 
because it did not apply similar rates to 
Hitachi and Sanyo, which had also 
supplied the Department with 
incomplete and inaccurate data. As a 
result, both NEC and Sumitomo argue 
that the Department should use NEC’s 
eighth review rate as BIA for NEC's 
eleventh review. 

Zenith and the Unions reject NEC's 
arguments. Both domestic parties assert 
that, contrary to NEC’s interpretation of 
the Commerce Regulations, the 
Department can use another 
respondent's information as BIA. Both 
Zenith and the Unions also reject NEC’s 
contentions that its own eighth review 
rate was the only one that it could have 
reasonably expected the Department to 
use, and that the Department should 
have informed NEC of its decision to use 
Fujitsu’s eighth review rate as BIA and 
given NEC another opportunity to 
supply data. According-to the domestic 
parties, a supplemental request for 
information was not required, given the 
clarity of NEC’s, and the other 
respondents’, refusal to supply the 
Department with data. Moreover, Zenith 
and the Unions state that NEC and the 
other respondents knew that the 
Department would use BIA for their 
outstanding reviews and deliberately 
took a calculated risk in not supplying 
the Department with data in the hope 
that it would apply their own previous 
rates as BIA. Both domestic parties 
argue that the respondents should not be 
allowed to benefit from the application 
of their own low margins as BIA, and 
Zenith argues further that the CAFC’s 
ruling in Olympic Adhesives was 
intended to prevent precisely this type 
of manipulation by respondents. 

The Unions dismiss NEC’s and other 
respondents’ assertion that the 
Department should not apply the most 
adverse presumption because their 
decision not to submit data was justified 
by their sma)) volume of sales and other 
mitigating circumstances. According to 
the Unions, such rationales do not alter 
the fact that respondents did not supply 
the Department with data, and, 


therefore, should not alter the 


presumption that the respondents would 
have submitted data if their current 


rates were lower than rates from 
previous reviews. Zenith rebuts NEC’s - 
argument that the Department 
discriminated against NEC by applying 
a higher BIA rate to it than to Hitachi 
and Sanyo, which allegedly furnished 
the Department with incomplete 
information. According to Zenith, 
Hitachi and Sanyo appeared to have 
attempted to respond fully to the 
Department’s questionnaire by 


demonstrating that they had neither 


sales nor shipments during the 
‘outstanding review periods. In contrast, 


NEC acknowledged the existence of 
sales, but refused to submit data to the 
Department. As a result, Zenith argues 
that NEC’s situation differs from that of 
Hitachi and Sanyo, and that, given 
NEC’s refusal to submit data, the 
Department was justified in using the 
most adverse BIA rate for NEC. 

Department's Position: We disagree 
with NEC's contention that, as BIA, we 
are always obliged to select information 
that is most probative of a particular 
firm’s current pricing practices. We also 
disagree with NEC’s contention that 19 
CFR 353.37(b) requires the Department 
to use as BIA only that information 
submitted by domestic interested 
parties. The regulation provides that the 
Department may use such information, 
not that it must use only such 
information. Both the statute and the 
regulations afford the Department great 
discretion in administering the BIA rule, 
based on the individual circumstances 
of each proceeding. When a firm has 
been cooperative, but is unable to 
provide certain information, we often 
use BIA for the missing information. In 
such cases, we select information that is 
probative of the firm’s current economic 
condition. However, our standard 
practice, when a firm is uncooperative 
and we apply an overall BIA rate, is to 
select BIA with the purpose of inducing 
future cooperation by respondents. This 
need to induce future cooperation 
renders the reasons for a firm's refusal 
to submit data irrelevant, even if, as 
several firms argue in this case, those 
refusals are based on rational] business 
decisions. Consistent with the approach 
that we outlined in Comment 27, we 
used Fujitsu’s eighth period rate as BIA, 
since there were no other firms with 
shipments during the period, or that 
provided adequate responses to 
questionnaires for the periods. 

Comment 29: Victor objects to the 
Department's use of Fujitsu's eighth 
review rate as BIA for its ninth 


administrative review on the grounds 
that Victor provided the Department 


detailed data with respect to eighty 
percent of its ninth review sales. 
Notwithstanding the fact that this 
information had originally been 
provided for the eighth review and 
verified during that proceeding, Victor 
asserts that its resubmission of this data 
for the ninth review should be viewed as 
an effort to substantially cooperate with 
the Department. Victor contends that 
the Department’s usual practice is to 
resort to BIA only when a firm 
deliberately refuses to cooperate, or 
when a response, even if provided in 
good faith, is so deficient that it is 
inadequate for use in the Department's 
analysis. According to Victor, that is 
clearly not the case here. In addition, 
Victor argues that a margin calculated 
from data covering eighty percent of the 
period’s sales would be consistent with 
the Department’s mandate to calculate a 
margin that most accurately reflects a 
respondent's sales practices. 
Furthermore, Victor argues that the 
Department is prohibited from using BIA 
when it has verified, company-specified 
information, as it does in this case. 

Victor contends that if the Department 
determines that the use of BIA is 
warranted in this instance, it would be 
inappropriate to apply the most adverse 
BIA to all ninth review sales. At worst, 
Victor argues that its eighth review rate 
should be applied. This would be 
consistent with the Department's 
practice of applying a company’s own 
previous rate as BIA. Moreover, Victor 
contends that its own eighth review 
rate, which was calculated using data 
covering 80 percent of Victor's ninth 
review sales, would be more probative 
of Victor’s actual sales experience than 
Fujitsu's rate is. 

Victor requests that, as BIA, the 
Department use its own eighth review 
rate, a weighted-average of its eighth 
review rate and NEC’s rate from the 
ninth review, NEC’s ninth review rate, 
or a new calculation of Victor's 
response view from the eighth period 
using only the review results of sales in 
the ninth period as its rate for the ninth 
administrative review. Victor contends 
that any of these rates would implement 
the dual purposes of the BIA rule, which 
are to determine current margins as 
accurately as possible and to facilitate 
the Department's ability to induce future 
compliance with its requests for 


information. 


Zenith rebuts Victor's arguments by 


stating that the 80 percent of sales for 
which Victor submitted data in the ninth 


review are irrelevant because they were 
analyzed in conjunction with the eighth 


review. Thus, Zenith asserts that the 


only sales at issue in this proceeding are 





the 20 percent to ninth review sales for 
which Victor did not submit data. Since 


Victor refused to submit this data, 
Zenith states that the Department's use 
of the most adverse BIA is appropriate 
in this instance. 

Department’s Position: We disagree 
with Victor. Because Victor provided no 
price of expense information for 20 
percent of its U.S. sales, and no 
corresponding home market data, we 
consider its response to be materially 
deficient. Victor's compilation of the 
data submitted in conjunction with the 
eighth review demonstrates a clear 
ability to provide full and appropriate 
ninth review information. In light of 
Victor's deliberate refusal to provide all 
the relevant information, we must 
consider Victor to be uncooperative. 
Accordingly, for cash deposit purposes 
we have used BIA, which is Fujitsu's 
eighth review rate. For appraisement 
purposes, for Victor's ninth review sales 
analyzed in the eighth review, we will 
use the results of that analysis. For 
Victor's ninth review sales not covered 
in the eighth review, we will use 
Fujitsu's eighth review rate as BIA. 
Consistent with the approach that we 
outlined in Comment 27, we used 
Fujitsu's eighth period rate as BIA, since 
there were no other firms with 
shipments during the period, or that 
provided adequate responses to 
questionnaires for the periods. 

Comment 30: Victor argues that the 
Department should not have applied 
Fujitsu's eighth review rate as BIA for 
its tenth review period since it had no 
shipments or commercial sales during 
the period. 

Department's Position: We agree. 
Victor initially reported that it had de 
minimis sales during the tenth period, 
but would not provide detailed 
information regarding these sales. For 
this reason, we considered the company 
non-responsive and applied an 
2ppropriate BIA rate in our preliminary 
results. In its pre-hearing submission 
Victor provided corrected information 
by stating that it had made no shipments 
or sales during the tenth period. We 


have received no contrary evidence on 


the record, and we are satisfied that the . 


latter information is accurate. Therefore, 
the tenth review we are treating Victor 
as a “non-shipper” and have applied 
Victor's rate from the ninth 
administrative review. 

Comment 31: Mitsubishi argues that 
the application of Fujitsu’s eighth review 
rate as BIA for Mitsubishi's eleventh 
review is punitive and inappropriate 
given Mitsubishi's extensive track 
record of low margins and consistently 
high level of cooperation in the past. 
According to Mitsubishi, previous 


decisions by the Department, such as 
Fishnetting of Man-Made Fibers From 
Japan (55 FR 30948, July 30, 1990), have 
established that BIA should not be used 
as a penalty; similarly, court decisions 
such as Olympic Adhesives have 
established that the Department cannot 
arbitrarily apply the BIA rule. Mitsubishi 
also asserts that the Department must 
act diligently to collect all available 
information for the administrativé 
review, as stated in Mitsubishi Electric 


v. United States, 700 F. Supp. 538, 583-64 
(CIT 1988}, and that the Department 


must consider the most recent available 


information in its determination of what 
constitutes BIA, as set forth in Rhone 
Poulenc. Mitsubishi asserts that the 
Department's use of BIA in this case 
goes against all of these precedents by 
ignoring low margin information that is 
more probative of Mitsubishi's current 
condition. As a result, Mitsubishi asserts 
that the Department has applied an 
unnecessary penalty to it in the eleventh 
review. 

Citing Neoprene Laminate From Japan 
(52 FR 36295, September 28, 1987), 
Mitsubishi also argues that the 
Department cannot apply the most 
adverse presumption for BIA when the 
facts of a particular case indicate that 
such a presumption is unwarranted; 
according to Mitsubishi, this is 
demonstrated by the Department's 
decision not to use the highest BIA rate 
for Hitachi and Sanyo. In this case, 
Mitsubishi notes that it has consistently 
cooperated with the Department and 
that the Department has consistently 
verified the accuracy of Mitsubishi's 
data. In light of these circumstances, 
and the fact that Mitsubishi’s decision 
not to submit data for the eleventh 
review because of its minimal U.S. sales 
during the review period, Mitsubishi 
argues that the Department should not 
apply the most adverse presumption in 
this instance. Accordingly, Mitsubishi 
asserts that the Department should 
determine its eleventh review rate using 
either its own seventh review rate, or its 
own rate, soon to be determind, for the 
eighth, ninth or tenth reviews, rather 
than Fujitsu's eight review rate. 

Zenith responds by stating that the 
appelate court has ruled that a 
respondent bears the risk of withholding 
all information from the Department, 
and that Mitsubishi's arguments 
regarding the Department's failure to 
diligently obtain information are 
irrelevant because the Department 
specifically requested data for the 
eleventh review that Mitsubishi refused 
to supply. The Unions add that 
Mitsubishi would have submitted 
eleventh review data if it believed that 
its margin during this period were equal 
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to or lower than those of previous 
reviews, and that waiting for the 
completion of outstanding reviews 
before assigning an eleventh review rate 
for Mitsubishi would cause undue 
delays in the Department’s completion 
of the eleventh review. : 

Department's Position: We disagree 
with Mitsubishi. Consistent with the 
approach that we outlined in Comment 
27, we used Fujitsu's eighth period rate | 
as BIA, since there were no other firms 
with shipments during the period, or that 
provided adequate responses to 
questionnaires for the periods. 

Comments 32: Hitachi and Sanyo 
contend that since neither of them had 
any commercial shipments to, or sales of 
the subject merchandise in, the United 
States during their respective review 
periods, the Department’s use of a BI¢ 
rate for them is inappropriate and 
unjustified. 

Department's Position: In our notice o* 
preliminary results, we applied a BIA 
rate, albeit not the most adverse rate, to 
these two firms because, despite their 
assertions that they had neither 
commercial shipments nor sales in the 
United States during the review periods, 
the Customs Service informed us that it 
had numerous unliquidated entries of 
merchandise, exported by Hitachi and 
Sanyo, that was possibly covered by the 
antidumping finding. After reviewing 
Hitachi's and Sanyo’s information about 
the shipments in questions, we are 
satisfied that these shipments were 
either of merchandise not covered by 
this finding (e.g., monitors without 
tuners), or were shipments with no 
commercial value (e.g., for safety testing 
or demonstration purposes only). Since 
neither firm had commercial shipments 
or sales of covered merchandise during 
the periods covered by this notice, the 
final rates for periods 5, 6, 9, 10, and 11 
for Hitachi and periods 9, 10, and 11 for 
Sanyo are based on their own most 
recent final rates, which are the partial 
fifth period rate for Hitachi and the 
eighth period rate for Sanyo. 

Comment 33: Zenith argues that the . 
Department incorrectly determined 
Toshiba's eighth period rate since 
Toshiba made sales out of inventory 
during this period. Toshiba submits that 
the rate assigned to it in the 
Department's preliminary results was 
correct. 

Department's Position: On August 6, 
1990, Toshiba stated that duringthe 
eighth administrative review it did, in 
fact, have de minimis U.S. sales, but that 
it did not intend to respond to the 
Department's questionaire. 
Consequently, for the eighth period, 
Toshiba is in the same position as the 
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other non-responsive firms covered in 
this notice. Therefore, as BIA for 


Toshiba's eighth administrative review, 
we have used Fujitsu’s eighth period 


rate. See our response to Comments 27, 
28, and 29. 


PRE II asec csctnisisniininictaniicinnnnanainanianenpiniitidinnauianitiiait 


Hitachi bbb bhbhbhbhbhbhbhhhhbhbbbhbhhabhbhhbdhdbbhdhhbbhhibbbhhbbiababbbabbbbionhonadabaooacooc TTT 


Seiko Epson.................-- 


Toshiba HOHWESOOOOEROEEDERDEADELEDEEREOONOHEEOOTEEDNOENOODOOOORH ODEO DEON DERE RDSSEDSEOORESODEDEDORED>REDISTIREL DISSED SOSSOROSNOSESSSO NS HHNEEnebosoesosseebonconesnsconeesobooooneeeess®, 


VICLOF ...ececeeee 


Final Results of the Review 


As a result of the comments received 
and the correction of certain clerical 
errors, we have revised our preliminary 
results for Fujitsu General, Hitachi, 


st ececenecerececececsconecereteneneneeens ee es eeereneeeeeeeen eee eee ees eeere snes ereneneeer se estes eneee seers sees enone senses 


Po oe errr ere rerery 00 90d Pe oee ren OG rEeeeDeODEDeDEeee sees eDereeoeEe>O>SEOOEEeOs OOOREetrores nesses seseseeeeee® 


* No shipments during the period; rate from last period in which there were shipments. 


The Department will instruct the U.S. 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between United 
States price and foreign market value 
may vary front the percentages stated 
above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the most recent of the above margins 
will be required for the above firms. For 
any future entries of this merchandise 
from a new exporter not covered in this 
or prior reviews, whose first shipments 
of covered merchandise occurred after 
February 28, 1990, and who is unrelated 
to any reviewed firm, a cash deposit of 
35.40 percent shall be required. These 
deposit requirements are effective for all 
shipments of Japanese television 
receivers, monochrome or color, entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. 

These administrative reviews and this 
notice are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 1675 
(a)(1)) and 19 CFR 353.22. 


Dated: February 4, 1991. 


Eric L. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-3216 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-351-062] 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of preliminary results of 
countervailing duty administrative 


review. 


summMany: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on pig iron 
from Brazil for the period January 1, 
1989 through December 31, 1989. We 
preliminarily determine the net subsidy 
to be 0.24 percent ad valorem. In 
accordance with 19 CFR 355.7, any rate 
less than 0.50 percent ad valorem is de 
minimis. We invite interested parties to 
comment on these preliminary results. 


EFFECTIVE DATE: February 11, 1991. 


SP a er rrr roreeenny 


Wee edeeederesesesesceseseeceosseeonsosrsooonces 


5401 


Matsushita, Mitsubishi, NEC, Sanyo, 


Toshiba, and Victor, and we determine 
the margins to be: 


03/01/86-02/28/87 
03/01)87-02/29/88 


03/01/89-02/28/90 
03/01/89-02/28/90 
09/20/89-03/91/84 


04/01/84—03/31/85 


03/01/87-02/29/88 
03/01/88-02/28/89 


03/01/89-02/28/90 
03/01/87-02/29/88 


03/01/88-02/28-89 


03/01/89-02/28/90 
03/01/89-02/28/90 
03/01/89-02/28/00 


03/01/87-02/29/88 


03/01/88-02/28/89 
03/01/89-02/28/90 


03/01/89-02/28/90 
03/01/89-02/28/90 


03/0/86-02/28/87 


03/01/88-02/28/89 
03/01/88-02/28/90 


03/01/87-02/29/88 
03/01/88-02/28/89 


03/01/89-02/28/90 


FOR FURTHER INFORMATION CONTACT: 
Mark Spellum or Maria MacKay, Office 
of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 


Background 


On April 10, 1990, the Department of 
Commerce (the Department) published 
in the Federal Register a notice of 
“Opportunity to Request Administrative 
Review” (55 FR 13302) of the 
countervailing duty order on pig iron 
from Brazil (45 FR 23045; April 4, 1980). 
On April 26, 1990, one of the original 
petitioners, Shenango Inc., requested an 
administrative review of the order. We 
published the initiation on June 1, 1990 
(55 FR 22386). The Department has now 
conducted that administrative review in 
accordance with section 751 of the Tariff 
Act of 1930, as amended (the Tariff Act). 
The Department published the amended 
final results of the last administrative 
review on April 22, 1987 (52 FR 13269). 


Scope of Review 


Imports covered by this review are 
shipments of Brazilian pig iron of basic 
foundry, malleable, and low 
phosphorous grades. This merchandise 
is currently classifiable under 





Harmonized Tariff Schedule (HTS) item 
numbers 7201.10.00, 7201.20.00, 
7201.30.00 and 7206.10.00. The HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 

The review covers the period January 
1, 1989 through December 31, 1989 and 
ten programs. 


Analysis of Programs 


(1} CACEX Preferential Working 
' Capital Financing for Exports 


Under this program, the Department 
of Foreign Commerce (CACEX) of the 
Banco do Brasil provides short-term 
working capital financing to exporters at 
preferential rates. The loans have a term 
of one year or less. CACEX also 
provides comparable short-term working 
capital financing to trading companies 
under Resolution 883. 

On May 2, 1985, Resolution 1009 made 
CACEX working capital financing 
available through commercial banks at 
prevailing market rates, with interest 
due at maturity. It authorized the Banco 
do Brasil to pay the lending institution 
an “equalization fee,” or rebate, of up to 
15 percentage points of the commercial 
interest rate, which the lending 
institution could pass on to the 
borrowers. 

Since the interest charged on CACEX 
export financing under Resolution 1009 
is at prevailing market rates, this 
program would not be countervailabe 
absent the equalization fee and the 
exemption from the IOF (a general tax 
on financial transactions). Therefore, the 
interest differential for those loans is 
equal to the equalization fee plus the 1.5 
percent IOF. Because this program 
provides financing at preferential rates 
only to exporters, we preliminarily 
determine that it is countervailable. 

We consider the benefit from loans to 
occur when the borrower makes the 
interest payments. During the review 
period, nine pig iron exporters made 
interest payments on CACEX loans. For 
those loans, we multiplied the interest 
differential by the loan principal. We 
allocated the result over each firm's 
total exports and then weight-averaged 
the benefits by each firm's share of 
exports of the subject merchandise to 
the United States. On this basis, we 
preliminarily determine the benefit from 
this program to be 0.09 percent ad 
valorem. 

This program was suspended, 
effective February 22, 1989, by Central 
Bank Resolution 1583 and terminated, 
effective August 30, 1990, by Central 
Bank Resolution 1744. For purposes of 
the cash deposit of estimated 
countervailing duties, we preliminarily 


determine the benefit from this program 
to be zero. 


(2) Income Tax Exemption for Export 
Earnings 

Under this program, exporters of pig 
iron are eligible for an exemption from 
income tax on the portion of their profits 
attributable to exports. The exporter 
calculates the tax-exempt portion of 
profit based on the ratio of export 
revenue to total revenue. Because this 
program provides tax exemptions that 
are limited to exporters, we 
preliminarily determine that it is 
countervailable. 

The nominal corporate tax rate in 
Brazil in 1989 was 30 percent. However, 
Brazilian tax law permits companies to 
reduce their income taxes by investing 
up to 26 percent of their tax liability in 
specified companies and funds. This tax 
credit effectively reduces the nominal 30 
percent corporate tax rate. The eight pig 
iron exporters that claimed this 
exemption on their tax returns filed in 
1989 invested in the specified companies 
and funds, and their effective tax rate 
was lower than the nominal 30 percent 
rate during the review period. 

We calculated the effective tax rate 
for each firm by dividing the net tax. 
liability by taxable profit. We calculated 
the benefit by multiplying the amount of 
tax-exempt profit by the effective tax 
rate and allocating the result over each 
firm's total exports. We then weight- 
averaged the benefits by each firm's 
share of exports of the subject 
merchandise to the United States. On 
this basis, we preliminarily determine 
the benefit from this program to be 0.15 
percent ad valorem. 

Decree Law 8034 of April 12, 1990 
eliminated this tax exemption and 
established a prevailing corporate tax 
rate of 30 percent for domestic and 
export earnings for year of assessment 
1991 (year basis 1990). For purposes of 
the cash deposit of estimated 
countervailing duties, we preliminarily 
determine the benefit from this program 
to be zero. 


(3) Other Programs 


We examined the following programs 
and preliminarily determine that 
exporters of pig iron did not use them 
during the review period: 

a. BEFIEX and CIEX 

b. PROEX and PROSIM 

c. Preferential financing for the storage 
of merchandise 

d. FST and EGF financing 

e. Accelerated depreciation for 
Brazilian-made capital goods 
FINEX 


. FUNPAR 
FINEP 
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Preliminary Results of Review 


As a result of our review, we 
preliminarily determine the net subsidy 
to be 0.24 percent ad valorem during the 
period January 1, 1989 through 
December 31, 1989. In accordance with 
19 CFR 355.7, any benefit less than 0.50 
ad valorem is de minimis. 

Therefore, the Department intends to 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, all shipments of 
Brazilian pig iron exported on or after 
January 1, 1989 and on or before 
December 31, 1989. 

Furthermore, the Department will 
instruct the Customs Service to waive 
the collection of cash deposits of 
estimated countervailing duties on all 
shipments of this merchandise entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. 

Parties to the proceeding may request 
disclosure of the calculation 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven - 
days after the time limit for filing the 
case brief. Any hearing, if requested, 
will be held seven days after the 
scheduled date for submisson of rebuttal 
briefs. Copies of case briefs and rebuttal 
briefs must be served on interested 
parties in accordance with 19 CFR 
355.38(e). Representatives of parties to . 
the proceeding may request disclosure 
of proprietary information under 
administrative protective order no later 
than 10 days after the representative's 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs, under 
§ 355.38(c), are due. The Department 
will publish the final results of this 
administrative review including the 
results of its analysis of issues raised in 
any case or rebuttal brief or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22. 


Dated: January 31, 1991. 
Francis J. Sailer, 


Acting Assistant Secretary for Import 
Administration. 


[FR Doc. 91-3100 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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[C-351-062] 
Pig Iron From Brazil; Preliminary 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of preliminary results of 
countervailing duty administrative 
review. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on pig iron 
from Brazil for the period January 1, 
1987 through December 31, 1987. We 
preliminarily determine the net subsidy 
to be zero or de minimis for seven firms 
and 1.85 percent ad valorem for all other 
firms. We invite interested parties to 
comment on these preliminary results. 


EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Christopher Beach or Maria MacKay, 
Office of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2788. 
SUPPLEMENTARY INFORMATION: 


Background 


On April 7, 1988, the Department of 
Commerce (the Department) published 
in the Federal Register a notice of 
“Opportunity to Request Administrative 
Review” (53 FR 11540) of the 
countervailing duty order on pig iron 
from Brazil (45 FR 23045; April 4, 1980). 
On April 12, 1988, one of the original 
petitioners, Shenango Inc., requested an 
administrative review of the order. We 
published the initiation on May 23, 1988 
(53 FR 18324). The Department has now 
conducted that administrative review in 
accordance with section 751 of the Tariff 
Act of 1930, as amended (the Tariff Act). 
The Department published the amended 
final results of the last administrative 
review on April 22, 1987 (52 FR 13269). 


Scope of Review 


Imports covered by this review are 
shipments of Brazilian pig iron of basic 
foundry, malleable, and low 
phosphorous grades. During the review 
period, such merchandise was 
classifiable under item number 606.1300 
of the Tariff Schedules of the United 
States Annotated (TSUSA). This 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(HTS) item numbers 7201.10.00, 
7201.20.00, 7201.30.00 and 7206.10.00. The 
TSUSA and HTS item numbers are 
provided for convenience and Customs 


purposes. The written description 
remains dispositive. 

The review covers the period January 
1, 1987 through December 31, 1987 and 
twelve programs. 


Analysis of Programs 


(1) CACEX Preferential Working 
Capital Financing for Exports Under 
this program, the Department of Foreign 
Commerce (CACEX) of the Banco de 
Brasil provides short-term working 
capital financing to exporters at 
perferential rates. The loans have a term 
of one year or less. CACEX also 
provides comparable short-term working 
capital financing to trading companies 
under Resolution 883. 


On May 2, 1985, Resolution 1009 made 
CACEX working capital financing 
available through commercial banks at 
prevailing market rates, with interest 
due at maturity. It authorized the Banco 
de Brazil to pay the lending institution 
an “equalization fee,” or rebate, of up to 
15 percentage points of the commercial 
interest rate, which the lending 
institution could pass on to the 
borrowers. 

Since the interest charged on CACEX 
export financing under Resolution 1009 
is at prevailing market rates, this 
program would not be countervailable 
absent the equalization fee and the 
exemption from the IOF (a general tax 
on financial transactions). Therefore, the 
interest differential for those loans is 
equal to the equalization fee plus 1.5 
percent IOF, Because this program 
provides financing at preferential rate 
only to exporters, we preliminarily 
determine that it is countervailable. 

We consider the benefit from loans to 
occur when the borrower makes the 
interest payments. During the period of 
review, six pig iron exporters made 
interest payments on CACEX loans. For 
those loans, we multiplied the interest 
differential by the loan principal. We 
allocated the result over each firm’s 
total exports and then weight-averaged 
the benefits by each firm's share of 
exports of the subject merchandise to 
the United States. On this basis, we 
preliminarily determine the benefit from 
this program to be 1.37 percent ad 
valorem for all firms except those with 
zero or de minimis aggregate benefits. 

This program was suspended, 
effective February 22, 1989, by Central 
Bank Resolution 1583 and terminated, 
effective August 30, 1990, by Central 
Bank Resolution 1744. For purposes of 
the cash deposit of estimated 
countervailing duties, we preliminarily 
determine the benefit from this program 
to be zero. ; 


(2) Income Tax Exemption for Export 
Earnings 


Under this program, exporters of pig 
iron are eligible for an exemption from 
income tax on the portion of their profits 
attributable to exports. The exporter 
calculates the tax-exempt portion of 
profit as the ratio of export revenue to 
total revenue. Because this program 
provides a tax exemption that is limited 
to exporters, we preliminarily determine 
that it is countervailable. 

The nominal corporate tax rate in 
Brazil in 1987 was 35 percent. However, 
Brazilian tax law permits companies to 
reduce their income taxes by investing 
up to 26 percent of their tax liability in 
specified companies and funds. This tax 
credit effectively reduces the nominal 35 
percent corporate tax rate. The five pig 
iron exporters that claimed this 
exemption on their tax returns filed in 
1987 invested in the specified companies 
and funds, and their effective tax rate 
was lower than the nominal 35 percent 
rate during the review period. 

We calculated the effective tax rate 
for each firm by dividing the net tax 
liability by taxable profit. We calculated 
the benefit by multiplying the amount of 
tax-exempt profit by the effective tax 
rate and allocating the result over each 
firm’s total exports. We then weight- 
averaged the benefits by each firm's 
share of exports of the subject 
merchandise to the United States. On 
this basis, we preliminarily determine 
the benefit from this program to be 0.48 
percent ad valorem for all firms except 
those with zero or de minimis aggregate 
benefits. 

Decree Law 8034 of April 12, 1990 
eliminated this tax exemption and 
established a prevailing corporate tax 
rate of 30 percent for domestic and 
export earnings for year of assessment 
1991 (year basis 1990). For purposes of 
the cash deposit of estimated 
countervailing duties, we preliminarily 
determine the benefit from this program 
to be zero. 


(3) Other Programs 


We examined the following programs 
and preliminarily determine that 
exporters of pig iron did not use them 
during the review period: 

a. CIC-OPCRE 6-2-6 financing; 

b. Accelerated Depreciation for 
Brazilian-made capital goods; 

c. IPI Export Credit Premium; 

d. BEFIEX and CIEX; 

e. PROEX and PROSIM; 

f. Preferential financing for the storage 
of merchandise; 

g. FST and EGF financing; 

h. FINEX; 
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Preliminary Results of Review 


As aresult of ourreview,we_ 
preliminarily determine the net subsidy 
to be zero or de minimis for the seven 
firms listed below and 1.85 percent ad 
valorem for all other firms: 

(1) S.G. Comercio; 
(2) Inbrasil; 

(3) Amaral; 

s Bondespachense; 
(6) Cotra; and 

(7) Foscalma 

The Department intends to instruct 
the Customs Service to liquidate, 
without regard to countervailing duties, 
shipments of Brazilian pig iron from the 
seven firms listed above, and to assess 
countervailing duties of 1.85 percent of 
the f.o.b. invoice price on shipments 
from all other firms exported on or after 
January 1, 1987 and on or before 
December 31, 1987. 

As a result of the termination of the 
CACEX export financing and Income 
Tax Exemption programs, the 
Department intends to instruct the 
Customs Service to waive the collection 
of cash deposits of estimated 
countervailing duties on all shipments of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of the final 
results of this administrative review. 

Parties to the proceeding may request 
disclosure of the calculation 
methodology and interested parties may 
request a hearing not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised in 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief. 

Any hearing, if requested, will be held 
seven days after the scheduled date for 
submission of rebuttal briefs. Copies of 
case briefs and rebuttal briefs must be 
served on interested parties in 
accordance with 19 CFR 355.38(e). Any 
request for disclosure under an 
administrative protective order must be 
made no later than five days after the 
date of publication. The Department will 
publish the final results of this 
administrative review including the 
results of its analysis of issues raised in 
any case or rebuttal brief or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22 


Dated: January 31, 1991. 
Francis J. Sailer, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 91-3101 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-Ds-M 


Minority Business Development 
Agency 


Business Center 
Applications; Fayetteville, NC 


AGENCY: Minority Business 
Development Agency. 
ACTION: Notice. 


SUMMARY: In accordance with the 
provisions of Executive Order 11625, the 
Minority Business Development Agency 
(MBDA) announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate an MBDC 
for a 3-year period, subject to available 
funds. The cost of performance for the 
first 12 months is estimated at $194,118 
for the project performance of 7/1/91 to 
6/30/92. The MBDC will operate in the 
Fayetteville, North Carolina, 
Metropolitan Statistical Area (MSA). 
The first year cost for the MBDC will 
consist of $165,000 in Federal funds and 
a minimum of $29,118 in non-Federal 
funds (which can be a combination of 
cash, in-kind contribution and fees for 
services). 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, non- 
profit and for-profit organizations, local 
and state governments, American Indian 
tribes, and educational institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority business owners that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them e full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority owned businesses. 

Applications will be judged initially 
by the regional staff on the experience 
and capability of the firm and its staff in 
addressing the needs of minority 
business individuals and organizations 
(50 points); the resources available to 
the firm in providing management and 
technical assistance (10 points); the 
firm's proposed approach to performing 


the work requirements included in the 
application (20 points); and the firm's 
estimated cost for providing such 
assistance (20 points). It is advisable 
that applicants have an existing office in 
the geographic region for which they are 
applying. 

An applicant must receive at least 70% 
of the points assigned toeach . 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. 

The selection of an application for 
further processing by MBDA will be 
made by the Director based on a 
determination of the application most 
likely to further the purposes of the 
MBDC program. The application will 
then be forwarded to the Department for 
final processing and approval if 
appropriate. The Director will consider 
past performance of the applicant on 
previous Federal awards. 

The MBDC will operate for a 3-year — 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continued funding will 
be at the discretion of MBDA based on 
such factors as an MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

Applicants who have an outstanding 
account receivable with the Federal 
Government may not be considered for 
funding until these debts have been paid 
or arrangements satisfactory to the 
Federal Government are made to pay 
the debt. 

Applicants are subject to 
Governmentalwide Debarment and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR part 
26. In accordance with the Drug-Free 
Workplace Act of 1988, each applicant 
must make the appropriate certification 
as a “prior condition” to receiving a 
grant or cooperative agreement. 

Awards under this program shall be 
subject to all Federal Departmental 
regulations, policies, and procedures 
applicable to Federal assistance awards. 

A false statement on an application 
may be grounds for denial or 
termination of funds and grounds for 
possible punishment by a fine or 
imprisonment. 

Section 319 of Public Law 101-121 
generally prohibits recipients of 
appropriated funds from lobbying the - 
Executive or Legislative Branches of 
Federal Government in connection with 
a specific contract, grant, or-loan. A 
“Certification for Contracts, Grants, 
Loan, and Cooperative Agreements” and 
the SF-LLL, “Disclosure of Lobbying 
Activities” (if applicable), is required. 
Anticipated processing time of this 
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award is 120 days. Executive Order 
12372, “Intergovernmental Review of 
Federal Programs”, is not applicable to 
this program. 

CLOSING DATE: The closing date for 
applications is March 15, 1991. 
Applications must be postmarked on or 
before March 15, 1991. 


ADDRESSES: Proposals will be reviewed 
by the Dallas Regional Office. The 
mailing address for submission is: 
Dallas Regional Office, Minority 
Business Development Agency, U.S. 
Department of Commerce, 1100 
Commerce Street, room 7B23, Dallas, 
Texas 75242, 214/767-8001. 


FOR FURTHER INFORMATION CONTACT: 
Carlton L. Eccles, Regional Director of 
the Atlanta Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits, 
and applicable regulations can be 
obtained at the above address. 

11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance) 

Dated: February 5, 1991. 

Note: A pre-application conference, to 
assist all interested applicants, will be held at 
the U.S. Department of Commerce, Minority 
Business Development Agency, 401 West 
Peachtree St., NW., Room 1930, Atlanta, 
Georgia, February 28, 1991, at 9:00 a.m. 
Carlton L. Eccles, 

Regional Director, Regional Office. 
[FR Doc. 91-3141 Filed 2-8-91; 8:45 am] 
BILLING CODE 3510-21-M 


Meeting; Minority Business 
Development Agency 


January 30, 1991. 
The Department of Commerce 
announces the following meeting: 


Name: Minority Enterprise Development 
Advisory Council. 

Date and Time: February 14, 1991, 9 a.m. to 
4 p.m. 

Place: Airport Regency Hotel, 1000 North 
West Lejeune Road, Miami, Florida 33126, 
305-441-1600. 

Contact Person: Janice G. Josey, Executive 
Assistant for the Minority Enterprise, 
Development Advisory Council, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, DC 
20230, (202) 377-8420. 

Minutes: May be obtained from contact 
person listed above. 

Purpose of Meeting: Regular Meeting. 

Open meeting—limited seating— 
anyone wishing to attend, please call 
prior to meeting. 

Joe Lira, 

Acting Director. 

{FR Doc. 91-3109 Filed 2-8-91; 8:45 am] 
BILLNG CODE 3510-21-M 


National Oceanic and Atmospheric 
Administration 


Marine Mammals; Issuance of Public 
Display Permit; Mary A. Olson 
AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 


ACTION: Issuance of Public Display 
Permit No. 722. 


summary: On Wednesday, November 


21, 1990, notice was published in the 
Federal Register (55 FR 48667) that an 
application (P469) had been filed by Ms. 
Mary A. Olson, Project Leader and 
Exhibit Developer, The Science Museum 
of Minnesota, Exhibit Division, 30 East 
Tenth Street, St. Paul, Minnesota 55101, 
to collect and import a mummified 
salvaged specimen of one crabeater seal 
to be prepared for public display in a 
national traveling museum exhibition. 
Notice is hereby given that on 

February 5, 1991, as authorized by the 

provisions of the Marine Mammal 

Protection Act of 1972 (16 U.S.C. 1361- 

1407) and the Regulations Governing the 

Taking and Importing of Marine 

Mammals (50 CFR part 216), the 

National Marine Fisheries Service 

issued a Permit for the above research 

activities subject to the Special 

Conditions set forth therein. The Permit 

is available for review by interested 

persons in the following offices: 

Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, room 7320, Silver 
Spring, Maryland 20910; 

Director, Southeast Region, National 
Marine Fisheries Service, NOAA, 9450 
Koger Boulevard, St. Petersburg, 
Florida 33702; 

Director, Alaska Region, National 
Marine Fisheries Service, NOAA, 709 
West 9th Street, Federal Bldg., Juneau, 
Alaska 99802; and 

Director, Northeast Region, National 
Marine Fisheries Service, NOAA, One 
Blackburn Drive, Gloucester, 
Massachusetts 09130. 

Dated: February 5, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-3167 Filed 2-8-91; 8:45 am] 

BILLING CODE 3510-22-M 


Marine Mammals: Withdrawal of Permit 
Application; Dr. William A. Watkins 
(P70D) 


On September 12, 1988, notice was 
published in the Federal Register (53 FR 
35227) that an application had been filed 
by Dr. William A. Watkins, Senior 
Research Specialist, Woods Hole 


Oceanographic Institution, Woods Hole, 

Massachusetts 02543. 

Notice is hereby: given that on 
December 17, 1990, the application was 
withdrawn and the withdrawal request 
has been acknowledged and accepted 
without prejudice by the National 
Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by appointment in the 
following offices: 

Office of Protected Resources, National 
Marine Fisheries Service, NOAA, 1335 
East-West Highway, suite 7324, Silver 
Spring, Maryland 20910 (301/427- 
2289); and 

Director, Northeast Region, National 
Marine Fisheries Service, NOAA, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930 (508/281-9200). 
Dated: February 4, 1991. 

Nancy Foster, 

Director, Office of Protected Resources, 

National Marine Fisheries Service. 

[FR Doc. 91-3168 Filed 2-8-91; 8:45 am] 

BILLING CODE 3510-22-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Proposed Coliection of Information; 
Consumer Focus Groups on 
Effectiveness of Prototype Warning 
Labels for Balioons, Small Balls, 
Marbles, and Toys Intended for 
Children Three to Six Years Old 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice. 


summary: In accordance with 
Paperwork Reduction Act of 1981 (44 
U.S.C. chapter 35), the Consumer 
Product Safety Commission has 
submitted to the Office of Management 
and Budget a request for approval of a 
proposed collection of information by 
using consumer focus groups to evaluate 
the effectiveness of prototype warning 
labels for balloons, small balls, marbles, 
and toys intended for children three to 
six years old. The requested expiration 
date is January 31, 1992. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of June 26, 1990 (55 FR 
26077), the Commission published four 
advance notices proposed rulemaking 
(ANPRs) to begin rulemaking 
proceedings to address choking hazards 
to children associated with balloons, 
small balls, marbles, and toys 
containing or consisting of small parts 
and intended for children three to six 
years old. These proceedings are being 





conducted in accordance with 
provisions of the Federal Hazardous 
Substances Act (15 U.S.C. 1261 et seq.) 
and may result in the issuance of rules 
requiring the toys and articles under 
consideration to be labeled with 
warnings about the choking hazard to 
children associated with those products. 

If the Commission decides to continue 
these proceedings, the Commission must 
publish notices of proposed rulemaking 
(NPRs) which include the text of the 
proposed rules and a preliminary 
description of the potential benefits and 
potential costs of the proposed rules. 
See 15 U.S.C. 1262(h). To issue rules on a 
final basis, the Commission must 
publish the text of the final rules and 
final regulatory analyses in accordance 
with 15 U.S.C. 1261(i). To issue final 
rules, the Commission must also make 
findings that the benefits expected from 
the rules bear a reasonable relationship 
to their costs, and that the rules impose 
the least burdensome requirement which 
prevents or adequately reduces the risk 
of injury for which the regulations are 
promulgated. 

To obtain information about the 
effectiveness of requirements for 
labeling to address the choking hazards 
under consideration in these rulemaking 
proceedings, the Commission staff has 
prepared prototypes of warning labels 
for balloons, small balls, marbles, and 
toys containing or consisting of small 
parts and intended for children three to 
six years old. The Commission staff 
plans to convene six consumer focus 
groups, each consisting of 
approximately ten persons. Focus group 
members will be typical of the toy 
buying population, with representation 
from different socioeconomic and 
education levels. 

Each of the consumer focus groups 
will examine products bearing the 
prototype labels. A moderator will lead 
each focus group in a structured 
discussion, and will ask the group 
questions about the potential influence 
of the prototype labels on the group 
members’ purchasing behavior. 

The information obtained from the 
consumer focus panels will be 
considered by the Commission when the 
agency decides whether to publish NPRs 
in the four rulemaking proceedings. If 
the Commission decides to publish 
NPRs in any of the four proceedings, the 
information obtained from the consumer 
focus.panels will become a part of the 
record of the rulemaking proceedings, 
and may be used by the Commission to 
support the findings required to issue 
final rules by the FHSA. 


Additional Details About the Request 
for Approval of a Collection of 
Information 


Agency address: Consumer Product 
Safety Commission, Washington, DC 
20207. 

Title of information collection: 
Evaluation of Warning Labels for 
Children's Products. 

Type of request: Approval of a new 
plan. 

Frequency of collection: One time. 

General description of respondents: 
Persons typical of the toy buying 
population. 

Total number of respondents: 60. 

Hours per response: 2. 

Total hours for all respondents: 120. 

Comments: Comments about this 
request for approval of a collection of 
information should be addressed to 
Elizabeth Harker, Desk Officer, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503; telephone (202) 
395-7340. Copies of the request for 
approval of a collection of information 
are available from Francine Shacter, 
Office of Planning and Evaluation, 
Consumer Product Safety Commission, 
Washington, DC 20207; telephone (301) 
492-6416. 

This is not a proposal to which 44 
U.S.C. 3504(h) is applicable. 

Dated: February 6, 1991. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 

[FR Doc. 91-3214 Filed 28-91; 8:45 am] 
BILLING CODE 6355-01-M 


DEPARTMENT OF ENERGY 


Program interest for Research and 


Development of Materials/Processing 
Methods for the Continuous Fiber 


Ceramic Composite Program 
AGENCY: Department of Energy. 
ACTION: Notice of program interest 


(NOPI) for cooperative agreement 
applications. 


summary: The U.S. Department of 
Energy (DOE), pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.15 announces the availability of a 
Notice of Program Interest No. DE- 
NPO2-91CE40945 for Research and 
Development of Materials/Processing 
Methods for the Continuous Fiber 
Ceramic Composite (CFCC) Program. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Lisa R. Rogers, U.S. Department of 
Energy, Chicago Operations Office, 9800 
South Cass Avenue, Argonne, IL 60439, 
708/972-2708. 
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SUPPLEMENTARY INFORMATION: The U:S. 
Department of Energy, Office of 
Industrial Technologies, is planning to: 
fund Research and Development to 
improve the efficiency and capability of 
the primary processing methods for the 
reliable and cost-effective fabrication of 
Continuous Fiber Ceramic Composite 
(CFCC) components for use in industrial 
applications. 

U.S. industry has a critical need for 
materials for applications in energy and 
related industrial technologies that are 
lighter, stronger, more corrosion 
resistant, and capable of performing at 
elevated temperatures. A relatively new 
type of ceramic, a CFCC offers the 
potential to meet these demands in a — 
variety of industrial applications. 

For the purposes of this solicitation, a 
CFCC is defined as a long fiber 
(ceramic, glass, or carbon) embedded in 
a body (referred to as a matrix) of 
ceramic materials. Hybrid material 
systems that have both monolithic and 
CFCC processing. 

A preliminary study has identified 
CFCC applications most likely to yield 
considerable energy conservation or 
environmental benefits. These 
applications would also enhance U.S. 
industrial productivity and 
competitiveness. Some of the identified 
primary end-use product areas include, 
but are not limited to, the following: (1) 
Burners/combustors, (2) chemical 
reactors and process equipment, (3) heat 
recovery systems, (4) refractories/ 
related equipment, (5) separation/ 
filtration systems, (6) stationary engines, 
(7) structural, (8) waste incineration 
systems, (9) wear parts/general 
machinery. 

The CFCC Program is a materials/ 
processing development program which 
is conducted in the context of 
identifiable applications. The technical 
approach for the CFCC Program 


_ provides for a logical progression in the 


development of CFCC processing 
technology, starting with applications . 
assessments and moving in a sequential 
manner through feasibility 
demonstrations, process engineering, — 
and representative component 
fabrication and testing to pilot scale 
CFCC process demonstrations and 
assessments of scalability and 
manufacturability. 

It is anticipated that the proposed 
CFCC research and development work 
will be performed in a sequential 
manner starting with Phase I— 
Exploratory Development and 
progressing to Phase Il—Process 
Engineering and Component 
Development, and Phase Ill—Pilot Scale 
Process Development. 
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The CFCC industrial project work is 
expected to be carried out by teams 
each minimally comprised of composite 
manufacturer, original equipment 
manufacturer(s), and end-user(s). The 
offerors will be expected to provide a 
significant cost share over the entire 
project. Multiple awards will be made 
using a Cooperative Agreement 
instrument. Research projects will be 
funded on a single phase basis. Total 
DOE funding for initial phase activities 
is expected to be $3.1 million. 
Cumulative DOE funding over the first 
five fiscal years is expected to total $40 
million applied to several projects. The 
Notice of Program Interest (NOPI) will 
be issued on January 31, 1991, with 
complete information on task 
description, funding, application 
preparation, and evaluation. It will 
remain open until May 31, 1991. If you 
are interested in receiving the NOPI, 
contact Ms. Lisa R. Rogers at the above 
address or phone number. 


Issued in Chicago, Illinois on January 24, 
1991. 


Timothy S. Crawford, 
Assistant Manager for Administration. 
[FR Doc. 91-3210 Filed 2-8-91; 8:45 am] 
BILLING CODE 6450-01-M 


Financial Assistance Award Intent to 
Award Grant to University cf Maryland 


AGENCY: U.S. Department of Energy. 
ACTION: Notice of non-competitve 
financial assistance award. 


summary: The Department of Energy 
announces that pursuant to 10 CFR 
600.7(b)(2)(i)(A) it is making a financial 
assistance award under Grant Number 
DE-FG01-91CE26608 to the University of 
Maryland, for purposes of determining 
the performance potential of a modified 
rankine cycle heat pump suitable for 
district heating and cooling applications. 
Funding in an estimated amount of 
$20,000 is to be provided by the 
Department of Energy (DOE). The 
grantee provides $20,000 of the 
estimated project cost of $40,000. This 
grant is necessary for the completion of 
the project begun in 1986, entitled 
Studies of Advanced Heat Pump Cycle. 
This phase of the project will 
demonstrate its feasibility; provide 
experimental data for computer medel 
verification; and use the information and 
experience for further work. 

This project fits within the scope of 
DOE district heating and cooling 
activities. When combined service, such 
as simultaneous production of 
refrigeration and heating, is provided to 
a district heating and cooling system 
significant energy savings could result. 


The University of Maryland, 
Department of Mechanical Engineering 
is a nationally and internationally 
recognized resource in energy related 
technical areas. Their analysis tools 
have been widely used by the energy 
conservation community to evaluate and 
analyze the energy savings potential of 
various technologies. The principal 
investigator for this project is Dr. 
Reinhard Radermacher, Associate 
Professor, Department of Mechanical 
Engineering, University of Maryland. He 
is a recognized authority on vapor 
compression heat pumps. He has 
developed two computer simulation 
models to predict the performance of 
vapor compression heat pumps with 
solution circuits. 

In accordance with 10 CFR 
600.7(b)}(2)(i)(A), it has been determined 
that the activity to be funded is 
necessary to the satisfactory completion 
of an activity presently being funded by 
DOE and for which competition for — 
support would have a significant 
adverse effect on completion of the 
activity. The anticipated term of the 
proposed grant shall be twelve months 
from the effective date of the award. 
FOR FURTHER INFORMATION CONTACT: 
U.S. Department of Energy, Office of 
Placement and Administration, ATTN: 
Rose Mason, PR-322.2, 1000 
Independence Ave., SW., Washington, 
DC 20585. 

Thomas S. Keefe, 

Director, Contract Operations Division “B”, 
Office of Placement and Administration. 
[FR Doc. 91-3209 Filed 2-8-91; 8:45 am] 
BILLING CODE 6450-01-M 


invention Available for License 


AGENCY: Department of Energy, Office of 
General Counsel. 


ACTION: Notice of invention available 
for license. 


summary: The Department of Energy 
hereby announces that U.S. Patent No. 
4,963,341, entitled “Process for 
Degrading Hypochlorite and Sodium 
Hypochlorite” is available for license, in 
accordance with 35 U.S.C. 207-209. A 
copy of the patent may be obtained, for 
a modest fee, from the U.S. Patent and 
Trademark Office, Washington, DC 
20231. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Marchick, Office of the 
Assistant General Counsel for Patents, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585; Telephone (202- 
586-2802). ; 


SUPPLEMENTARY INFORMATION: 35 U.S.C. 
207 authorizes licensing of Government- 
owned inventions. Implementing 
regulations are contained in 37 CFR 404. 
37 CFR 404.7(a)(1) authorizes exclusive 
licensing of Government-owned 
inventions under certain circumstances 
provided that notice of the invention’s 
availability for license has been 
announced in the Federal Register. 
Issued in Washington, DC on Feburary 5, 
1991. 
Stephen A. Wakefield, 
General Counsel. 
[FR Doc. 91-3211 Filed 2-68-91; 8:45 am] 
BILLING CODE 6450-11-M 


Bonneville Power Administration 


Cowlitz Falis Hydroelectric Project: 
Record of Decision 


AGENCY: Bonneville Power 
Administration (BPA), DOE. 

ACTION: Record of decision for BPA’s 
Cowlitz Falls Hydroelectric Project. 


SUMMARY: BPA has decided to acquire 
the power output from the Cowlitz Falls 
Hydroelectric Project (Project), owned 
by the Public Utility District No. 1 of 
Lewis County (District), with 
headquarters in Chehalis, Washington. 
The power output from this Project will 
add about 30.8 average megawatts 
(aMW) to the existing Federal power 
system in the Pacific Northwest 
(assuming average water conditions). 
BPA’s decision is based on the need to 
acquire power to meet growing loads. To 
make this decision, BPA used the 
information in the Cowlitz Falls Final 
Environmental Impact Statement (EIS) 
and Attachment, issued in December 
1990. 

BPA has determined that its purchase 
of the power output of the Project is cost 
effective. All practicable mitigation has 
been adopted. Mitigation plans and 
other environmental agreements are in 
place for protection of fish and wildlife, 
water quality, wild and scenic river 
values, flooding, cultural resources, and 
the Federal Energy Regulatory 
Commission (FERC) permit 
requirements. 


ADDRESSES: Copies of the Cowlitz Falls 
Environmental Impact Statements and 
Attachment, December 1990, (DOE/EIS- 
0156), the comments we have received 
on this issue, this Record of Decision, 
and the 1990 Resource Program, July 
1990, (DOE/BP-1405}, are available from 
BPA's Public Involvement Office, P.O. 
Box 12999, Portland, Oregon 97212. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles Alton, Environmental 





Coordinator for Energy Resources—RM, 
Bonneville Power Administration, P.O. 
Box 3621, Portland, Oregon 97208; 
telephone 503-230-5878, For copies of 
the documents listed above, you may 
also contact BPA’s Public Involvement 
Office at 503-230-2378. Oregon callers 
may use 800-452-8429; callers in 
California, Idaho, Montana, Nevada, 
Utah, —- and Wyoming may 
use 800-547-6048. 


annmattion may also be obtained 
Mr George E. Gwinnutt, Lower 


Columbia Area Manager, suite 243, 1500 
NE. Irving Street, Portland, Oregon 
97232, 503-230-4551. 

Mr. Robert N. Laffel, Eugene District 
Manage!, room 206, 211 East Seventh 
Avenue, Eugene, Gregon, 97401, 503— 
465-6952. 

Mr. Wayne R. Lee, Upper Columbia 
Area Manager, Room 561, West 920 
Riverside Avenue, Spokane, 
Washington 99201, 509-353-2518. 

Mr. George E. Eskridge, Montana 
District Manager, 800 Kensington, 
Missoula, Montana 59801, 406-329-3060. 

Mr. Ronald K. Rodewald, Wenatchee 
District Manager, room 307, 301 Yakima 
Street, Wenatchee, Washington 98801, 
509-662-4377, extension 379. 

Mr. Terence G. Esvelt, Puget Sound 
Area Manager, suite 400, 201 Queen 
Anne Avenue North, Seattle, 
Washington 98109-1030, 206-553-4130. 

Mr. Thomas V. Wagenhoffer, Snake 
River Area Manager, 101 West Poplar, 
Walla Walla, Washington 99362, 509- 
522-6225. 

Mr. Richard Itami, Idaho Falls District 
Manager, 1527 Hollipark Drive, Idaho 
Falls, Idaho 83401, 208-523-2706. 

Mr. Thomas H. Blankenship, Boise 
District Manager, room 450, 304 North 
Eighth Street, Boise, Idaho 83702, 208- 
334-9137. 

SUPPLEMENTARY INFORMATION: 


I. Background 


The large surplus of federal power 
that the Pacific Northwest Region 
(Region) relied upon during the 1980's is 
almost gone. Current forecasts indicate 
BPA will essentially remain in load/ 
resource balance through 2001 under 
medium growth rates. However, if utility 
loads continue to grow at the current 
rate or if direct service industrial loads 
remain high, BPA would need additional 
power supplies in the early 1990's. 

To address this need, BPA has begun 
a pilot resource acquisition effort: To 
test the mechanisms of acquiring a lost 
opportunity resource; to acquire cost- 
effective resources; to be consistent with 
BPA’s Resource Acquisition Program; to 


be consistent with the Northwest 


Conservation and Electric Power Plan; 
and to minimize environmental cost. 
Acquisition of power output, but not the 
generating facilities themselves, was 
authorized by the 1980 Pacific 
Northwest Electric Power Planning and 
Conservation Act (Northwest Power 
Act), (Pub. L. 96-501, December 5, 1980). 

The purchase of power output from 
the Cowlitz Falls Hydroelectric Project 
is part of BPA’s pilot resource 
acquisition effort. BPA considers 
Cowlitz Falls, which is an unsolicited 
resource offer, a cost-effective resource 
that might be lost to BPA unless 
immediate action is taken. Because of its 
strong interest in the Project, BPA 
entered into an Option Agreement with 
the District in May 1990 to hold the 
resource until BPA could evaluate the 
environmental impacts associated with 
the possible purchase of the Project's 
power output. BPA has until June 30, 
1991 to exercise the purchase option. 

The District conducted extensive 
public discussions on issues raised 
about the project by the public to reach 
satisfactory resolution. Subsequent to 
the signing of the Option Agreement, 
BPA held a public meeting and solicited 
comments to assist in the environmental 
evaluation of the Project. 


BPA reviewed the 1981 EIS prepared 


-by the State of Washington, the 1983 


FERC Final Environmental Impact 
Statement (FEIS) (FERC/EIS—0032), and 
other Project-related documents for 
adequacy. BPA found the FERC FEIS, 
which complies with the National 
Environmental Policy Act (NEPA), 
adequately covers both its proposed 
action and alternatives. In December 
1990, DOE adopted the FERC FEIS as a 
final EIS for BPA’s proposed action in 
accordance with the Council on 
Environmentai Quality (CEQ) 
procedures set forth in 40 CFR 1506.3(b). 
BPA’s analysis leading to DOE’s 
conclusion to adopt the FERC FEIS and 
that a supplemental EIS was not 
necessary were included inthe | 
Attachment to the EIS issued by BPA 
(DOE/EIS-0156). 

BPA distributed the EIS and 
Attachment to the public for a 30-day 
review on December 13, 1990 and the 
Environmental! Protection Agency 
Notice of Availability was published in 
the Federal Register on December 21, 
1990 (55 FR 52316). 

Notice of this Record of Decision will 
be distributed to interested and affected 
public, as well as through this Federal 


Register Notice. 
Il. Alternatives 


In arriving at a decision, BPA 


considered the following alternatives as 
evaluated in the EIS: 
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A. Cowlitz Falls Project—Applicant’s 
Proposal 


The original proposal as submitted by 
the District. A 30.8 aMW 
hydrogeneration plant located 
approximately 13 miles downstream 
from the town of Randle, Washington. 


B. Alternative Design of the Proposed 


Alternative 


This alternative makes changes to the 
original proposal’s location of the 
powerhouse, reservoir levels, and 
transmission facilities. 


C. Wood-Fired Generating Plant 


A 25 MW wood-fired generation plant 
located in southwestern Washington. 


D. Coal-Fired Powerplant 


The purchase of a 45 MW share in 800 
MW coal-fired powerplant equipped 


with scrubbers and cooling towers. 
E. No-Action Alternative 


Under this alternative, the Cowlitz 
Falls project would not be built. 

BPA selected Alternative B under this 
decision. Alternatives B and C were 
considered the environmentally 
preferred alternatives. Alternative B has 
minimal impact because it has 
incorporated all practicable mitigation - 
plans and other environmental 
agreements into its construction and 
operation for protection of fish and 
wildlife, water quality, wild and scenic 
river values, flooding, and cultural 
resources. Alternative C would have 
minimal impact due to the small land 
requirements and the ability to mitigate 
possible significant environmental 
impacts to the air, land, water, and 
wildlife. 


Ill. Decision Factors and Issues 


In arriving at the decision to exercise 
its purchase option, BPA considered the 
Cowlitz Falls power output in light of 
BPA’s 1990 Resource Program, July 1990 
(DOE/BP-1405) and also weighed 


environmental, economic, and iegal 


factors. The 1990 Resource Program 
describes the actions BPA will take to | 
develop new resources to meet the 
power requirements of its customers. 
The main focus is to determine what 


BPA should do in Fiscal Years 1992 and 
1993. 


A. Resource Program Considerations 
The following eight items reflect 

BPA’s 1990 Resource Program criteria. 
1. Minimize the present value of total 


system costs. 
2. Ensure that BPA has the ability to 


meet high BPA firm loads in 1994 


through 2000, if necessary. 
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3. Minimize BPA financial risk. 

4. Minimize near-term rate impacts, 

5. Minimize long-term rate impacts. 

6. Minimize exposure to economic 
risks of adjusting to unplanned changes 
in load growth, resource availability, 
and costs. 

7. Minimize local and global 
environmental impacts from resource 
actions. 

8. Maximize resource deliverability in 
view of social/political factors. 

Alternative B was the only alternative 
that rated positively under each of these 
eight criteria. It was found to help meet 
firm loads within the 1994-2000 period 
(approximately 22 MW), be cost 
effective (approximately 30 mills per 
kilowatt hour levelized life cycle cost), 
and minimize environmental impacts 
through mitigation plans and other 
related agreements. In comparison, 
Alternative A did not meet the 
environmental criteria to minimize 
environmental effects (item 7} because it 
did not use all possible mitigations to 
minimize effects. Alternative C met the 
environmental item, number 7, but was 
not competitive from a cost- 
effectiveness standpoint (approximately 
twice the cost of Alternative B). 
Alternative D fell short in several of the 
items and Alternative E did not meet the 


need for power. 


B. Environmental Permits, Licenses, 
Consultations, and Mitigation 


Agreements 

BPA reviewed all Project permits and 
licenses, the consultations by the 
District to satisfy areawide, state, and 
local environmental plans and 
programs, and the environmental 
mitigation plans prepared by the District 
for the Project to assure that all 
environmental requirements are met. 

1. Fish and Wildlife Conservation. 
The Cowlitz Falls Project is not located 
in a Northwest Power Planning Council 
Protected Area. The Washington : 
Department of Fisheries, the U.S. Fish 
and Wildlife Service, and National 
Marine Fisheries Service all supported 
the licensing of the Project. 

In February 1986, the District and the 
Washington Department of Game (now 
the Department of Wildlife) signed a 
Fish and Wildlife Mitigation Plan 
(FWMP) to mitigate, protect, and 
enhance the fishery and wildlife in the 
area of the Cowlitz Falls Project. The 
U.S. Fish and Wildlife Service (USFWS} 
the Washington State Department of 


Fisheries agreed in writing to the 


The wildlife components of the 1986 
FWMP preserve total habitat values by 


the implementation of mitigation, the 


purchase and management of about 330 


acres of land, the euabitiienent ofa 
shoreline/riparian zone around the 
reservoir, and the creation of shallows 
of waterfowl. 

The FWMP also settled a number of 
issues relating to anadromous and 
resident fisheries in the Cowlitz River 
that had been debated since the 
completion of the Mossyrock Dam in 
1968. Key components of the FWMP 
include a trout stocking program, 
construction of sub-impoundments 
within the reservoir to provide habitat 
for largemouth bass and black crappie, 
habitat enhancement on tributary 
creeks, and spillway design to minimize 
nitrogen supersaturation. 

The project design also includes the 
future construction of downstream 
migrant fish collection facilities. These 
facilities may present the only currently 
feasible means of restoring anadromous 
fish (salmon and steelhead) to the upper 
Cowlitz River Basin. 

2. Endangered and Threatened 
Species and Critical Habitat. The EIS 
addressed potential impacts to bald 
eagles. Since the FWMP was prepared, a 
District 1989-90 wintering survey 
conducted at the request of the USFWS 
and the Washington Department of 
Wildlife confirmed winter eagle usage 
upstream of the confluence with the 
Cispus River. Section 3 of the FWMP 
includes measures for the protection and 
enhancement of bald eagles, including 
restrictions on reservoir clearing in the 
upstream area during the winter months, 
planting and preservation of shoreline 
perch trees, and construction of artificial 
perches. 

The USFWS procedures for 
addressing the northern spotted owl 
issue are not final. However, a study by 
the District showed no northern spotted 
owls or habitat suitable for spotted owls 
in the Project area. 

No rare plants were found on the 
Project site, and the USFWS lists no rare 
plant species for Lewis County, 
Washington. 

3. Wetlands. While the Project license 
preceded all Washington wetlands 
plans, the Project will nonetheless be 
consistent with the State of Washington 
1987 Wetlands Priority Plan. The FWMP 
provides for the construction of 
subimpoundments, shallows, and 
riparian zones. Under this plan the 
proposed Project will create a net gain 
in wetland areas. The project, therefore, 


is also consistent with Executive Order 


11990. 
4. Water Quality. The U.S. Army 


Corps of Engineers has issued a Section 
404 (Clean Water Act} permit for the 


Project and the Washington Department 


of Ecology has issued a Water Quality 


Certification for the Project pursuant to 
Section 401 of the Clean Water Act. 

The National Pollutant Discharge 
Elimination System permit was issued in 
April 1990. This permit covers the 
conditions for operating facilities such 
as a concrete batching plant during 
construction. 


5. Wild and Scenic Rivers. In both 
1989 and 1990 Washington legislative 
sessions, the state Parks and Recreation 
Commission submitted legislation 
recommending that six rivers be 
considered for the state’s scenic river 
program. The 1990 bill, ESHB 1291, 
included the Cispus River from its 
headwaters to a point two and one-half 
miles upstream from its confluence with 
the Cowlitz River. This bill does not 
affect the Cowlitz Falls development. 
Additions to the state scenic river 
programs were not approved in 1989 or 
1990. 

On the national level, the Cowlitz and 
Cispus rivers have not been designated 
as wild and scenic, but they have been 
recognized in the Nationwide Rivers 
Inventory, prepared by the National 
Park Service (NPS), as having the 
potential to be designated. They are, 
therefore, protected by the 1980 
Executive Order on the Protection of 
Rivers in the Nationwide Rivers 
Inventory. In recognition of the potential 
for loss of wild and scenic river values 
on the Nationwide Rivers Inventory 
segments of the Cowlitz and Cispus 
rivers, the NPS and the District 
negotiated a mitigation agreement in 
April 1990. In return for this settlement, 
the NPS waived additional challenges tu 
the issuance of the Seciton 404 (Clean 
Water Act) permit or other permits or 
government actions required for 
construction of the Project, and any 
government actions for sale or purchase 
of Project power prior to construction 
completion. 

The Cispus River will be proposed for 
National Wild and Scenic River status, 
but 1.5 miles of backflow in the Cowlitz 
is exempted for the proposed Project in 
the U.S. Forest Service Land Resource 
Management Plan—Gifford Pinchot 
National Forest, FEIS, June 1990. 

6. Floodplains. The Project would 
inundate 12.3 miles of the Cowlitz and 
1.7 miles of the Cispus River. The 
proposed action, the impact on the 
floodplain, and steps taken to minimize 
environmental impacts to the floodplain 
are discussed in the FEIS and 
Attachment. DOE finds that there is no 
practicable alternative to locating the 


project within the floodplain, consistent 


with the policy set forth in Executive 


Order 11988. 





7. Flooding and Sedimentation. A 
major concern of the local residents in . 
the Randle area is that the Project would 
cause increased water levels by the 
presence of sedimentation and debris 
during flood situations. This concern is 
addressed by operating plans and a 
sediment monitoring plan approved by 
FERC. 

Local residents of the Randle area are 
also concerned about the ability of the 
Cowlitz Falls dam to draw down water 
in the Randle area in advance of a 
flooding situation. However, the impact 
of drawing down the project on Riffe 
Lake is negligible because the lake is so 
large in comparison with the Cowlitz 
Falls reservoir. If all 4,400 acre feet were 
dumped instantaneously in Riffe Lake, 
the water level would only rise 
approximately four inches. 

8. Heritage Conservation. In 
consultation with the Washington State 
Historical Preservation Office (SHPO), 
Cowlitz Indian Tribe and the National 
Advisory Council on Historic 
Preservation, the District completed a 
Cultural Resources Mitigation Plan in 
September 1983 to mitigate and protect 
cultural resources throughout the Project 
license period. The plan was agreed to 
by the Cowlitz Indian Tribe and 
endorsed by the Washington SHPO. 

One property eligible for listing on the 
National Register of Historic Places 
(Cowlitz Falls South Site—Koapk) is 
within the bondary of the proposed 
Project and would be adversely affected 
by the Project. In conjunction with the 
recovery effort at the site, the Cowlitz 
Indian Tribe and the District negotiated 
a reburial and disinterment agreement 
for the handling of human remains 
should any be discovered at the site. An 
archaeological data recovery program at 
the Koapk site has been completed. It 
will fully mitigate the disturbance 
caused by the Project. 

9. Recreation. A study of recreational 
needs in the vicinity of the proposed 
Project and consultation with the Lewis 
County Parks and Recreation 
Department resulted in the selection of a 
number of recreational facilities to be 
developed in conjunction with the 
Project. The District will also replace a 
raft takeout facility on the Cispus River 
that will be inundated by the Project. 

10. Air Quality. The Project does not 
affect air quality except during 
construction, when there may be fugitive 
dust emissions, vehicle exhaust 
emissions, and open burning of clearing 
debris. The FERC license required a 
Reservior Clearing Plan which provided 
for obtaining a Washington Department 
of Natural Resources burning permit, in 


compliance with the State Smoke 
Management Plan to minimize impact on 
visibility, and an Erosion Control Plan to 
reduce dust. 

11. Other Consultation, Review and 
Permit Requirements. The Project is not 
expected to affect any element of the 
National Trails System; wilderness 
areas; areas of ecological, scenic, 
recreational, or aesthetic importance; 
properties acquired or developed with 
assistance under the Land and Water 
Conservation Fund; coastal zones; or 
farmlands. It does not contribute to 
global warming. No permits for rights-of- 
ways on public lands or structures in 
navigable waters are required. The 
District will follow all regulations for 
solid and hazardous waste. 


C. Economic Factors 


1. Transmission System. One of BPA's 
primary responsibilities is the safe, 
reliable, and efficient operation and 
maintenance of the Federal Columbia 
River Transmission System (FCRTS). 
BPA therefore participates in the 
interconnection and integration of all 
resources with FCRTS, regardless of 
whether the resources are acquired by 
BPA or another utility. 

BPA has adopted trial standards for 
the interconnection of generating 
resources to assure system reliability, 
the safety of BPA employees and others, 
and the efficient delivery of power. Any 
resource to be interconnected/ 
integrated with FCRTS shall be in 
compliance, as applicable, with the trial 
standards, the Western Systems 
Coordinating Council and Northwest 
Power Pool minimum operating 
reliability criteria, the BPA reliability 
criteria, the National Electrical Code 
(ANSI C1), National Electrical Safety 
Code {ANSI C2), State and local 
electrical codes, and the general 
contract provisions of the power 
purchase agreement between BPA and 
the District, concerning the Cowlitz Falls 
Hydroelectric Project. 

2. BPA Rates. BPA is concerned with 
keeping the rates charged to regional 
ratepayers as low as possible. In the 
event the Project becomes operational, 
the cost to reimburse up to 
approximately $180 million in bonds 
issued by the District to finance the 
project until 2030 will not be 
distinguishable within BPA’s rates. The 
Project construction costs of about $130 
million results in a resource with a 
levelized life cycle cost of about 30 mills 
which is considered cost-effective for 
the region. In the event fish screens are 
required to be emplaced at-a later date, 
the expected cost of up to $5 million 
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may result in a 1 mill increase in the 
levelized project cost. The Northwest 
Power Planning Council has also 
determined that the Project is a cost- 
effective resource available to the region 
and that the Project has mitigatable 


environmental consequences. 


D. Legal Factors 


Section 6(i) of the Northwest Power 
Act describes BPA’s oversight 
responsibilities for resources it acquires. 
The acquisition contract for the Cowlitz 
Falls Project will include provisions for 
timely construction, scheduling, 
completion, and operation of resources 
(6{i)(1)); and for insuring that the costs 
are as low as reasonably possible, 
consistent with sound engineering, 
operating, and safety practices, and the 
protection, mitigation, and enhancement 
of fish and wildlife, including related 
spawning grounds and habitat affected 
by development of such resource 
(6(i)(2)). 

BPA will exercise oversight, 
inspection, audit, and review of all 
aspects of construction and operation 
(6(i)(3)). Also in accordance with the 
Northwest Power Act, the contract will 
contain provisions assuring that BPA 
has the authority to approval all costs 
of, and proposals for, major 
modifications in Project construction, © 
scheduling, or operations, including 
major contract awards or modifications, 
and assuring that BPA is provided with 
all necessary current information to 
evaluate such construction and 
operation (6(i)(4)). 

Since BPA expects that its oversight 
activities will directly reflect its share of 
Project risk, the nature and extent of 
BPA oversight will be described in the 
Cowlitz Falls Project purchase 
agreement. 

The assessment of Project risk was 
incorporated in the resource evaluation 
process, including the assessment of 
both price and non-price factors. The 
placement of various Project risks 
among BPA and the sponsor (the 
District) and the costs associated with 
the assumption of such risks, were part 
of the determination of both cost- 
effectiveness and desirability of the 
Project. 

Issued in Portland, Oregon, on January 28, 
1991. 

James J. Jura, 

Administrator. 

[FR Doc. 91-3212 Filed 2-8-91; 8:45 am] 
BILLING CODE 6450-01-M 
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esters Nos..RP90- 164-000, RP90-165- 


Mid Louisiana Gas Company; Informal 
Settlement Conference - 


February 4, 1991. 

Take notice that an informal 
settlement conference will be convened 
in this proceeding on Wednesday, 
February 20, 1991, at 1:30 p.m., at the 
offices of the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC, 20426, for the 
purpose of exploring the possible 
settlement of the above-referenced 
docket. 

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
by 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission's regulations (18 CFR 
385.214). 

For additional information, contact 
Marc G. Denkinger (202) 208-2215 or 
Jennifer B. Corwin (202) 208-0740. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3122 Filed 2-8-91; 8:45 am] 
BILLING CODE 6717-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Executive Resources and Performance 


Review Board; Appointment of 
Members 


As-required by the Civil Service 
Reform Act of 1978 (Public Law 95-454), 
Chairman Alfred C. Sikes appointed the 
following executives to the Executive 
Resources and Performance Review 
Board: 

Andrew §S. Fishel 
Thomas P. Stanley 
Richard C. Firestone 
Robert L. Pettit 

Roy J. Stewart 
Walda W. Roseman 


Federal Communications Commission. 


Donna R, Searcy, 
Secretary. 


{FR Doc. 91-3110 Filed 28-91; 8:45 am] 
BILLING CODE 6712-01-M 


Travel Reimbursement Authority: 
Report 


AGENCY: Federal Communications 
Commission. 


ACTION: Publishing of report on travel 


reimbursement authority: 


SUMMARY: In Public Law 101-396, the 
Congress authorized the Federal 
Communications Commission to accept 
reimbursement from non-government 
organizations for travel of employees of 
the Commission. The Federal 
Communications Commission must keep 
records of such travel by each event and 
prepare a report of all reimbursements 
allowed and provide copies of each 
report to the Senate Committee on 
Appropriations, House Committee on 
Appropriations, Senate Committee on 
Commerce, Science and Transportation, 
and the House Committee on Energy 
and Commerce. 

DATES: This report is for the period 
October 1, 1990 through December 31, 
1990. 


ADDRESSES: Federal Communications 
Commission, Washington, DC. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Richard Keller, Office of the Managing 
Director, (202) 632-6900. 
SUPPLEMENTARY INFORMATION: The 
report for the period October 1, 1990 
through December 31, 1990 is as follows: 


Travel Reimbursement Program, Oc- 
tober 1, 1990-December 31, 1990-Sum- 
mary Report 


Total number of sponsored events 
Total number of sponsoring organi- 


Total number of different commis- 
sioners/employees attending 
Total amount of reimbursement ex- 
pected: ’ 
Transportation 
Subsistence 
Other expenses .....c..ceccsssecsrssssnsensesss 


FR isdn cascinementindacs 


Individual event reports attached. 
Amount of reimbursement shown may 
be estimated. 


Travel Reimbursement Program 
Individual Event Report 


Sponscring Organization: The Mobile 
Communications Industry Association, 
2000 M Street NW., suite 230, 
Washington, DC 20036. 

Date of the Event: October 9-12, 1990. 

Description of the Event: To speak at 
or participate in Mobile 
Communications Marketplace— 
Telocator’s Annual Conference. 

Commissioners Attending: Andrew C. 
Barrett. 

Other Employees Attending: Gregory 
J. Vogt—Chief, Mobile Services Division, 
Myron C. Peck—Deputy Chief, Mobile 
Services Division, Common Carrier 
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Bureau, Fred L. Thomas—Sr. Electronics 
Engineer, Office of Engineering and 
Technology. 

Amount of Reimbursement: 
(Rounded). 


Sponsoring Organization: 
TeleStrategies Incorporated, 1355 
Bevery Road, suite 100, McLean, VA 
22101. 

Date of the Event: December 3, 1990. 

Descripiton of the event: To 
participate in Telestrategies Cordless 90 
Conference Program. 

Commissioners Attending: None. 

Other Employees Attending: Thomas 
P. Stanley—Chief Engineer, Office of 
Engineering and Technology. 

Amount of Reimbursement: 
(Rounded). 


Transportation 
Subsistence 
Other expenses 


Sponsoring Organization: California 
Cable Televison Association, 4341 
Piedmont Avenue, P.O. Box 11080, 
Oakland, CA 94611. 

Date of the Event: November 28-30, 
1990. 

Description of the event: To 
participate in Western Cable Show. 

Commissioners Attending: None. 

Other Employees Attending: Ronald 
Parver—Chief, Cable Television Branch, 
John P. Wong—Electronics Engineer, 
Mass Media Bureau. 

Amount of Reimbursement: 
(Rounded). 


Transportation... 
Subsistence 
Other expenses 


Sponsoring Organization: Bell 
Communications and Research, 8200 
Route 53, Lisle, IL 60532-3198. 

Date of the Event: November 19-20, 
1990. 

Description of the event: To speak at 
the Telecommunications Industry, 
Perspectives—Symposium '90. 

Commissioners Attending: None. 

Other Employees Attending: Thomas 
P. Stanley—Chief Engineer, Office of 
Engineering and Technology. 





Amount of Reimbursement: 
(Rounded). 


Transportation 
Subsistence 
Other expenses 


Sponsoring Organization: Special 
Industrial Radio Service Association, 
Inc., 1110 North Glebe Road, suite 500, 
Arlington VA 22201. 

Date of the Event: October 27, 1990. 

Description of the event: To 
participate in-SIRSA's 1990 Annual 
Membership Meeting. 

Commissioners Attending: None. 

Other Employees Attending: Ralph A. 
Haller—Chief, Private Radio Breau. 

Amount of Reimbursement: 
(Rounded). 


Transportation 
Subsistence 
Other expenses 


Federal Communications Commission. 
Donna R. Searcy, 

Secretary 

[FR Doc. 91-3111 Filed 2-8-91; 8:45 am] 
BILLING CODE 6712-01- 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License; 
Revocations 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR part 510. 

License Number: 1984. 

Name: James W. Haney DBA 
Standard Shipping Company. 

Address: 150 Bennington, suite 134({b), 
Houston, TX 77022. 

Date Revoked: December 25, 1990. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 436. 


Sponsoring Organization: Operator 
Service Providers of America, 1150 
Connecticut Avenue, NW., suite 1050, 
Washington, DC 20036. 

Date of the Event: December 4-7, 1990. 

Description of the Event: To 
participate as a speaker at OSPA 
Operator Service Horizons Conference. 

Commissioners Attending: None. 

Other Employees Attending: Mary 
Beth Hess—Chief, Enforcement 
Division, Common Carrier Bureau. 

Amount of Reimbursement: 
(Rounded). 


Subsistence 
Other expenses 


Sponsoring Organization: The 
International Council, The National 
Academy of Televisions Arts and 
Sciences, 142 West 57th Street, New 
York, NY 10019. 

Date of the Event: November 20, 1990. 

Description of the Event: To 
participate in the International Council's 


Name: Almac Shipping Co., Inc. 

Address: Harborside Financial Center, 
Plaza 3, Jersey City, NJ 07311-3890. 

Date Revoked: January 2, 1991. 

Reason: Surrendered license 
voluntarily. 

License Number: 2749. 

Name: American Ensign Van Service, 
Inc. 

Address: 3939 Atlantic Ave., Long 
Beach, CA 90731. 

Date Revoked: January 13, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 239. 

Name: John K. Vilicich dba 
Commercial Marine Agency. 

Address: 103 East 22nd Street, San 
Pedro, CA 90731. 

Date Revoked: January 16, 1991. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 129. 

Name: Keer, Maurer, Inc. 

Address: P.O. Box 132, Thornton, PA 
19373. 


Date Revoked: January 28, 1991. 
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Outreach Committee Program, “Current 
State of Television in Eastern Europe”. 
Commissioners Attending: None. 
Other Employees Attending: Walda 
W. Roseman—Director, Office of 
International Communications. 
Amount of Reimbursement: - 
(Rounded). 


Transportation 
Subsistence .........000+ usrslaianeniie a eebaiabonests 
Other expenses 


Sponsoring Organization: European 
Media Business & Finance 92 Horseferry 
Road, London SW1P 2 EE. 

Date of the Event: November 18, 1990. 

Description of the Event: Advisory 
Board Forum to exchange ideas about 
present and future European and world- 
wide media. 

Commissioners Attending: None. 

Other Employees Attending: Walda 
W. Roseman—Director, Office of 
International Communications. 

Amount of Reimbursement: 
(Rounded). 


Reason: Surrendered license 
voluntarily. 
Robert G. Drew, 
Director, Bureau of Domestic Regulation. 
[FR Doc. 91-3112 Filed 2-8-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


East Ridge Bancshares, Inc.; 
Acquisition of Company Engaged in | 
Permissible Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8}) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y.as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 
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The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 1, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. East Ridge Bancshares, Inc., East 
Ridge, Tennessee; to acquire Mortgage 
South of Tennessee, Inc., East Ridge, 
Tennessee, and thereby engage in 
mortgage loan brokerage activities 
pursuant to § 225.25(b)(1)(iii) of the 
Board’s Regulation Y. These activities 
will be conducted throughout the States 
of Tennessee and Georgia. 

Board of Governors of the Federal Reserve 
System, February 5, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-3133 Filed 2-8-91; 8:45 am] 
BILLING CODE 6210-01-F 


Evan A. Tessier Trust; Change in Bank 


Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 


Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for the notice or 
to the offices of the Board of Governors. 
Comments must be received not later 
than March 1, 1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Evan A. Tessier Trust, Mitchell, 
South Dakota; to acquire an additional 
0.69 percent of the voting shares of 
Commercial Bancshares, Inc., Mitchell, 
South Dakota, for a total of 10.50 
percent, and thereby indirectly acquire 
Commercial Trust & Savings Bank, 
Mitchell, South Dakota, and Sanborn 
County Bank, Woonsocket, South 
Dakota. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Judy L. Svajgr, Cozad, Nebraska; 
Christopher J. Smith, Cozad, Nebraska; 
and Virginia M. Olson, Colorado 
Springs, Colorado; to each acquire an 
additional 10 percent of the voting 
shares of Midwest Banco 
Bancorporation, Cozad, Nebraska, for 
an individual total of 16.67 percent, and 
thereby indirectly acquire First Bank 
and Trust Company, Cozad, Nebraska, 
and Bank of Wilber, Wilber, Nebraska. 

Board of Governors of the Federal Reserve 
System, February 5, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-3135 Filed 2-8-91; 8:45 am] 
BILLING CODE 6210-01-F 


First Waterioo Bancshares, Inc.; 
Appiication to Engage de novo In. 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 


_ immediate inspection at the Federal 
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Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 1, 1991. 


A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First Waterloo Bancshares, Inc., 
Waterloo, Illinois; to engage de novo 
through its subsidiary, Waterloo 
Community Development Corporation, 
Waterloo, Illinois, in community 
development activities pursuant to § 
225.25(b)(6) of the Board’s Regulation Y. 
These activities will be conducted in the 
Monroe County, Illinois area with a 
concentration in the Waterloo, Illinois 
vicinity. 

Board of Governors of the Federal Reserve 
System, February 5, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-3134 Filed 2-8-91; 8:45 am] 
BILLING CODE 6210-01-F 


Texhoma Bancshares, Inc.; Formation 
of, Acquisition by, or Merger of Bank 
Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 


- considered in acting on the applications 


are set forth in section 3{c) of the Act (12 
U.S.C. 1842(c)). 
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The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments ing this application 
must be received not later than March 1, 
1991. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Texhoma Bancshares, Inc., 
Texhoma, Oklahoma; to become a bank 
holding company by acquiring 93.9 
percent of the voting shares of The First 
National Bank of Texhoma, Texhoma, 
Oklahoma. 

Board of Governors of the Federal Reserve 
System, February 6, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-3136 Filed 2-68-91; 8:45 am] 
BILLING CODE 6210-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Aicohol, Drug Abuse, and Mental 
Health Administration 


Advisory Committee Meetings in 
February-March 


AGENCY: Alcohol, Drug Abuse, and 
Mental Health Administration, HHS. 
ACTION: Correction of meeting notices. 


SUMMARY: Public notice was given in the 


Federal Register on January 11, 1991, 
Volume 56, No. 8, on page 1195 that the 
Biological and Neurosciences 
Subcommittee of the Mental Health 
Small Grant Review Committee, NIMH, 
would meet February 20-22. The 
Committee will:meet February 21-22. On 
February 21 the meeting will be open 
from 8-10 a.m.; the remainder of the 
meeting will be closed. 

Public notice was also given in the 
Federal Register on January 11, 1991, 
Volume 56, No. 8, on page 1196 that the 
Immunology and AIDS Subcommittee of 
the Alcohol Biomedical Research 
Review Committee, NIAAA, would meet 


February 28-March 1. The Committee 

will meet only on March 1. The meeting 

will be open from 9-10 a.m.; the 

remainder of the meeting will be closed. 
Dated: February 6, 1991. 

Peggy W. Cockrill, 

Committee Management Officer, Alcohol, 

Drug Abuse, and Mental Health 

Administration 

[FR Doc. 91-3228 Filed 2-8-91; 8:45 am] 

BILLING CODE 4160-20-04 


Advisory Committee Meetings In 
March 


AGENCY: Alcohol, Drug Abuse, and 
Mental Health Administration, HHS. 


ACTION: Notice of meetings. 


SUMMARY: This notice sets forth the 
schedule and proposed agendas of the 
forthcoming meetings of the agency's 
advisory committees in the month of 
March 1991. 


The Extramural Science Advisory 
Board, NIAAA, will discuss the current 
research activities of the Institute and 
other business of the Board. Attendance 
by the public will be limited to space 
available. 

The initial review committees will be 
performing initial review of applications 
for Federal assistance. Therefore, 
portions of the meetings will be closed 
to the public as determined ng the 
Administrator, ADAMHA, in 
accordance with 5 U.S.C. 552{b)(6) and 5 
U.S.C. app. 2 10{d). 

Notice of thee meetings is required 
under the Federal Advisory Committee 
Act, Public Law 92-463. 


* * * * * 


Committee Name: Psychosocial and 
Biobehavioral Treatments 
Subcommittee of the Treatment 
Development and Assessment Research 
Review Committee, NIMH. 

Date and Time: March 4-5: 9 a.m. 

Place: Vista International Hotel, 1400 
M Street, NW., Washington, DC 20036. 

Status of Meeting: Open—March 4: 9~ 
10 a.m. Closed—otherwise. 

Contact: Frances Smith, room 9C-02, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-4868. 

Purpose: The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute of Mental Health for 
support of research and/or research 
training activities in the area of 
treatment development and assessment 
and makes recommendations to the 
National Advisory Mental Health 
Council for final review. 


* * « * * 
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Committee Name: Clinical, 
Psychosocial, and Behavioral Sciences 
Subcommittee of the Mental Health 
Acquired Immunodeficiency Syndrome 
Research Review Committee, NIMH. 

Date and Time: March 6-7: 8:30 a.m: 

Place: The Holiday Inn Chevy Chase, 
5520 Wisconsin Avenue, Chevy Chase, 
MD 20815. 

Status of Meeting: Open—March 6: 
8:30-9:15 a.m. Closed—otherwise. 

Contact: Regina Thomas, Room 9C-15, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-6470. 

Purpose: The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute of Mental Health for 
support of research activities in the 
areas of clinical, psychosocial, and 
behavioral sciences aspects of AIDS as 
they relate to mental health, and makes 
recommendations to the National 
Advisory Mental Health Council for 
final review. 


® * * * * 


Committee Name: Psychobiological, 
Biological, and Neurosciences 
Subcommittee of the Mental Health 
Acquired immunodeficiency Syndrome 
Research Review Committee, NIMH. 

Date and Time: March 6-7: 8:30 a.m. 

Place: The Holiday Inn Chevy Chase, 
5520 Wisconsin Avenue, Chevy Chase, 
MD 20815. 

Status of Meeting: Open—March 6: 
8:30-9:15 a.m. Closed—otherwise. 

Contact: Regina Thomas, room 9C-15, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-6470. 

Purpose: The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute of Mental Health for 
support of research activities in the 
areas of psychobiological, biological, 
and neurosciences aspects of AIDS as 
they relate to mental health, and makes 
recommendations to the National 
Advisory Mental Health Council for 


final review. 
* . * a ® 


Committee Name: Extramural Science 
Advisory Board, NIAA. 

Date and Time: March 11-12: 8:30 a.m. 

Place: Guest Quarters, Calvert Room, 
7335, Wisconsin Avenue, Bethesda, MD 
20814. 

Status of Meeting: Open—March 11 
and 12: 8:30 a.m.-5 p.m. 

Contact: Michael J. Lewis, Room 16C- 
14, Parklawn Building, 5600 Fishers 
Lane, Rockville, MD 20857, (301) 443- 
6106. 

Purpose: The Board advises the : 
Director, National Institute on Alcohol 
Abuse and Alcoholism, the 
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Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, and 
the Secretary, Department of Health and 
Human Services, based on an ongoing 
review, on the direction, scope, balance, 
and emphasis of the National Institute 
on Alcohol Abuse and Alcoholism's 
extramural science program. 


* * * * * 


Committee Name: Biobehavioral / 
Clinical Subcommittee of the Drug 
Abuse AIDS Research Review 
Committee, NIDA. 

Date and Time: March 12-14: 9 a.m. 

Place: Congressional Park Days Inn, 
Georgetown I and II Conference Rooms, 
1775 Rockville Pike, Rockville, MD 
20852. 

Status of Meeting: Open—March 12: . 
9-9:30 a.m. Closed—otherwise. 

Contact: Iris W. O’Brien, Room 10-42, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-2620. 

Purpose: The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute on Drug Abuse for 
support of research and research 
training activities and makes 
recommendations to the National 
Advisory Council on Drug Abuse for 
final review. 


* * * * * 


Committee Name: Sociobehavioral 
Subcommittee of the Drug Abuse AIDS 
Research Review Committee, NIDA. 

Date and Time: March 12-14: 9 a.m. 

Place: Congressional Park Days Inn, 
Montrose I and II Conference Rooms, 
1775 Rockville Pike, Rockville, MD 
20852. 

Status of Meeting: Open—March 12: 
9-9:30 a.m. Closed—otherwise. 

Contact: H. Noble Jones, Room 10-22, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-9042. 

Purpose: The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute on Drug Abuse for 
support of research and research 
training activities and makes 
recommendations to the National 
Advisory Council on Drug About for 
final review. 


* * * * * 


Committee Name: Clinical Program 
Projects and Clincial Research Centers 
Subcommittee of the Treatment 
Development and Assessment Research 
Review Committee, NIMH. 

Date and Time: March 14-15: 9 a.m. 

Place: Vista International Hotel, 1400 
M Street, NW., Washington, DC 20036. 
Status of Meeting: Open—March 14: 
| {4-10 a.m. Closed—otherwise. 


| 


Contact: Frances Smith, Room 9C-02, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301) 443-4868. 

Purpose; The Subcommittee is 
charged with the initial review of 
applications for assistance from the 
National Institute of Mental Health for 
support of Mental Heath Clinical 
Research Centers, clinical program 
projects, and other large-scale multi- 
disciplinary research projects, and 
makes recommendations to the National 
Advisory mental Health Council for 
final review. 

Substantive information, summaries 
of the meetings, and rosters of 
committee members may be obtained as 
follows: Ms. Diana Widner, NIAAA 
Committee Management Officer, room 
16C-20, (301) 443-4375; Ms. Camilla 
Holland, NIDA Committee Management 
Officer Room 10-42, (301) 443-2755; Ms. 
Joanna Kieffer, NIMH Committee 
Management Officer, room 9-105, (301) 
443-4333. The mailing address for the 
above parties is: Parklawn Building, 
5600 Fishers Lane, Rockville, MD 20857. 

Dated: February 6, 1991. 

Peggy W. Cockrill, 
Committee Management Officer, Alcohol, 


Drug Abuse, and Mental Health 
Administration. 


[FR Doc. 91-3229 Filed 2-8-91; 8:45 am] 
BILLING CODE 4160-20-M 


Food and Drug Administration 
Board of Tea Experts: Rechartering 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) announces the 
rechartering of the Board of Tea Experts 


by the Commissioner of Food and Drugs. 


This notice is issued under the Federal 
Advisory Committee Act of October 6, 
1972 (5 U.S.C. app. 2). 
DATEs: Authority for this board will 
expire on January 3, 1993, unless the 
Commissioner formally determines that 
rechartering is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-308), Food 
and Drug Administraiton, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: January 6, 1991. 
Gary Dykstra, 
Acting Association Commissioner for 
Regulatory Affairs. 
[FR Doc. 91-3230 Filed 2-8-91; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 91F-0023] 


Eastman Chemicals Co.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Eastman Chemicals Co. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of 2,2’-(1,2-ethenediyldi-4,1- 
phenylene)bis(benzoxazole) as an 
optical brightener for food-contact 
polymers. 

FOR FURTHER INFORMATION CONTACT: 
Hortense S. Macon, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))), 
notice is given that a petition (FAP 
1B4240) has been filed by Eastman 
Chemicals Co., Eastman Kodak Co., P.O. 
Box 511, Kingsport, TN 37662, proposing 
that the food additive regulations in. 

§ 178.3297 Colorants for polymers (21 
CFR 178.3297) be amended to provide 
for the safe use of 2,2’-(1,2-ethenediyldi- 
4,1-phenylene)bis(benzoxazole) as an 
optical brightener for food-contact 
polymers. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency’s 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 


Dated: January 31, 1991. 
Douglas L. Archer, 


Acting Director, Center for Food Safety and 
Applied Nutrition. 


[FR Doc. 91-3140 Filed 2-8-91; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 91N-0034] 


Drug Export; Nitroglycerin 
Transdermal System 5 & 10 MG 
Delivered/24 Hours 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 





that Hercon Labs has filed an 
application requesting approval for the 
export of the human drug Nitroglycerin 
Transdermal System 5 & 10 mg 
Delivered/24 Hours to Spain. 


ADDRESSES: Relevant information on 
this application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Administration, 
room 4-62, 5600 rs Lane, Rockville, 
MD 20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Export Amendments Act 
of 1986 should also be directed to the 
contact person. 


FOR FURTHER INFORMATION CONTACT: 
Frank R. Fazzari, Division of Drug 
Labeling Compliance (HFD-313), Center 
for Drug Evaluation and Research, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-295- 
8073. 


SUPPLEMENTARY INFORMATION: The drug 
export provisions in section 802 of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 382) provide that 
FDA may approve applications for the 
export of drugs that are not currently 
approved in the United States. Section 
802(b)(3)(B) of the act sets forth the 
requiremenis that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3}{(B) 
have been satisfied. Section 802(b}{3)(A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 


4 Hydrochlorothiazide Tablets, 50 mg............ 


participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Hercon Laboratories Corporation, P.O. 
Box 786, York, PA 17405, has filed an 
application requesting approval for the 
export of the drug Nitroglycerin 
Transdermal System 5 & 10 mg 
Delivered/24 Hours, to Spain. This drug 
is indicated for use in the treatment of 
angina pectoris prophylaxis due to 
coronary insufficiency. The application 
was received and filed in the Center for 
Drug Evaluation and Research on 
December 7, 1990, which shall be 
considered the filing date for purposes 
of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies {except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document: These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by February 21, 
1991, and to provide an additional copy 
of the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 802 
(21 U.S.C. 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Drug Evaluation and 
Research (21 CFR 5.44). 


Merrell Dow 
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Dated: January 28, 1991. 
Daniel L. Michels, 
Director, eee Center for 
Drug Evaluation and Research. 
[FR Doc. 91-3139 Filed 2-86-81; €:45 am] 
BILLING CODE 4160-01-04 


[Docket No. 91N-0017] 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of 70 abbreviated new drug 
applications (ANDA’s). The holders of 
the ANDA’s notified the agency in 
writing that the drug products were no 
longer marketed and requested that the 
approval of the applications be 
withdrawn. 

EFFECTIVE DATE: March 13, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Lola E. Batson, Center for Drug 
Evaluation and Research (HFD-360), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8038. 

SUPPLEMENTARY INFORMATION: The — 
holders of the ANDA’s listed in the table 
in this document have informed FDA . 
that these drug products are no longer 
marketed and have requested that FDA 
withdraw approval of the applications. 
The applicants have also, by their 
request, waived their opportunity for a 
hearing. 


Inc., 2110 E. Galbraith Rd., P.O. Box 


Pharmaceuticals, 
156300, Cincinnati, OH 45215-6300. 


Do. 
C&M Pharmacal, Inc., 1519 E. Eight Mile Rd., Hazel Park, Mi 48030- 

2696. 
ee Moris 


see Eateesisiadenity: tao. 0h ahi tan, Coens tala Oa 
..| DuPont Pharmaceuticals Caribe, inc., P.O. Box 12, Manati, PR 00701. 
Do 


"...] Key Pharmaceuticals, inc., 200 Galloping Hill Rd., Kenitworth, NJ 07033. 
"| Parke Davis , 


A tececceseenescoures senses cceceeueeernes carscenae: 


Amitriptyline Hudrochioride Tablets, 50 119g csiccssccsesssesenesveseeesneseseee 





Amitriptyline Hudrochioride Tablets, 75 11g ...........o.sscssssssssensssssaneessrssnsesees ao 
tsosorbide Dinitrate Orai ve 10 — awcseasceecesihcstslatafiilendiettistsedsaep 
Hydrochioride Tablets, 


mg 
Lo-Trol Tablet (diphenoxylate hydrochloride 2.5 mg and atropine sulfate. 
mo tien. Perey TO ON ata tnieecescnnis 


SPSSSSSSSLSSS SSPSSSSSSSSSSPSSSSISSPP 


Applicant 


Baxter Healthcare Corp. Route 120 & Wilson Rd., Round Lake, IL 60073. 
Do. 


and Codeine Phosphate Tablets (No. 2), ete Duramed Pharmaceuticals, inc., 5040 Lester Rd., Cincinnati, OH 45213. 
Do. 


; Acetamiophen and Codeine Phosphate Tablets (No. 9 300 mg/30 mg ... 


Therefore, under Section 505(e) of the 
Federal Food, Durg, and Cosmetic Act 
(21 U.S.C 355(e)) and under authority 
delegated to the Director of the Center 
for Drug Evaluation and Research (21 
CFR 5.82), approval of the abbreviated 
new drug applications listed above, and 
all supplements thereto, is hereby 
withdrawn, effective March 13, 1991. 


Dated: January 31, 1991. 
Carl C. Peck, 


Director, Center for Drug Evaluation and 
Research. 


[FR Doc. 91-3231 Filed 2-8-91; 8:45 am] 
BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 


Health Education Assistance Loan 
Program; Maximum Interest Rates for 
Quarter Ending March 31, 1991 


Section 727 of the Public Health 
Service Act (42 U.S.C. 294) authorizes 
the Secretary of Health and Human 
Services to establish a Federal program 
of student loan insurance for graduate 
students in health professions schools. 

Section 60.13(a)(4) of the program's 
implementing regulations (42 CFR part 
60, previously 45 CFR part 126) provides 
that the Secretary will announce the 
interest rate in effect on a quarterly 
basis. 

The Secretary announces that for the 
period ending March 31, 1991, three . 
interest rates are in effect for loans 
executed through the Health Education 
Assistance Loan (HEAL) program. 


1. For loans made before January 27, 
1981, the variable interest rate is 10% 
percent. Using the regulatory formula (45 
CFR 126.13(a)), in effect prior to January 
27, 1981, the Secretary would normally 
compute the variable rate for this 
quarter by finding the sum of the fixed 
annual rate (7 percent) and a variable 
component calculated by subtracting 
3.50 percent from the average bond 
equivalent rate of 91-day U.S. Treasury 
bills for the preceding calendar quarter 
(7.21 percent), and rounding the result 
(10.71 percent) upward to the nearest ¥ 
percent (10% percent). 

However, the regulatory formula also 
provides that the annual rate of the 
variable interest rate for a 3-month 
period shall be reduced to the highest 
one-eighth of 1 percent which would 
result in an average annual rate not in 
excess of 12 percent for the 12-month 
period concluded by those 3 months. 
Because the average rate of the 4 
quarters ending March 31, 1991, is not in 
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excess of 12 percent, there is no 
necessity for reducing the interest rate. 
For the previous 3 quarters the variable 
interest at the annual rate was as 
follows: 11% percent for the quarter 
ending June 30, 1990; 115% percent for the 
quarter ending September 30, 1990; and 
11% percent for the quarter ending 
December 31, 1990. 

2. For variable rate loans executed 
during the period of January 27, 1981 
through October 21, 1985, the interest 
rate is 10% percent. Using the regulatory 
formula (42 CFR 60.13(a)) in effect for 
that time period, the Secretary computes 
the maximum interest rate at the 
beginning of each calendar quarter by 
determining the average bond 
equivalent rate for the 91-day U.S. 
Treasury bills during the preceding 
quarter (7.21 percent); adding 3.50 
percent (10.71 percent); and rounding 
that figure to the next higher one-eighth 
of 1 percent (10% percent). 

3. For fixed rate loans executed during 
the period of January 1, 1991 through 
March 31, 1991, and for variable rate 
loans executed on or after October 22, 
1985, the interest rate is 10% percent. 
The Health Professions Training 
Assistance Act of 1985 (Pub. L. 99-129), 
enacted October 22, 1985, amended the 
formula for calculating the interest rate 
by changing 3.5 percent to 3 percent. 
Using the regulatory formula (42 CFR 
60.13(a)), the Secretary computes the 
maximum interest rate at the beginning 
of each calendar quarter by determining 
the average bond equivalent rate for the 
91-day U.S. Treasury bills during the 
preceding quarter (7.21 percent); adding 
3.0 percent (10.21 percent) and rounding 
that figure to the next higher one-eighth 
of 1 percent (10% percent). 

(Catalog of Federal Domestic Assistance No. 

13.108, Health Education Assistance Loans) 
Dated: February 4, 1991. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 91-3138 Filed 2-8-91; 8:45 am] 

BILLING CODE 4160-07-™ 


National Vaccine Injury Compensation 
Program; List of Petitions Received 


AGENCY: Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The Public Health Service 


(PHS) is publishing this notice of 
petitions received under the National 
Vaccine Injury Compensation Program 
(‘the Program”), as required by section 
-2112(b)(2) of the PHS Act, as amended. . 
While the Secretary of Health and 
dessscavesinenge is named as the 
respondent in all proceedings brought 
by the filing of sauiet fet - 


compensation under the Program, the 
United States Claims Court is charged 
by statute with responsibility for 
considering and acting upon the 
petitions. 

FOR FURTHER INFORMATION CONTACT: 
For information about requirements for 
filing petitions, and the Program 
generally, contact the Clerk, United 
States Claims Court, 717 Madison Place, 
NW., Washington, DC 20005, (202) 633- 
7257. For information on the Public 
Health Service's role in the Program, 
contact the Administrator, Vaccine 
Injury Compensation Program, 6001 
Montrose Road, room 702, Rockville, MD 
20852, (301) 443-6593. 

SUPPLEMENTARY INFORMATION: The 
Program provides a system of no-fault 
compensation for certain individuals 
who have been injured by specified 
childhood vaccines. Subtitle 2 of title 
XXI of the PHS Act, 42 U.S.C. 300aa-10 
et seq, provides that those seeking 
compensation are to file a petition with 
the U.S. Claims Court and to serve a 
copy of the petition on the Secretary of 
Health and Human Serices, who is 
named as the respondent in each 
proceeding. The Secretary has delegated 
his responsibility under the Program to 
PHS. The Claims Court is directed by 
statute to appoint special masters who 
take evidence, conduct hearings as 
appropriate, and make initial decisions 
as to eligibility for, and amount of, 
compensation. 

A petition may be filed with respect to 
injuries, disabilities, illnesses, 
conditions, and deaths resulting from 
vaccines described in the Vaccine Injury 
Table set forth at section 2114 of the 
PHS Act. This Table lists for each 
covered childhood vaccine the 
conditions which will lead to 
compensation and, for each condition, 
the time period for occurrence of the 
first symptom or manifestation of onset 
or of significant aggravation after 
vaccine administration. Compensation 
may also be awarded for conditions not 
listed in the Table and for conditions 
that are manifested after the time 
periods specified in the Table, but only 
if the petitioner shows that the condition 
was caused by one of the listed 
vaccines, 

Section 2112(b)(2) of the PHS Act, 42 
U.S.C. 300aa-12(b)(2), requires that the 
Secretary publish in the Federal Register 
a notice of each petition filed. Set forth 
below is a list of petitions received by 
PHS from September 20, 1990, through 
September 23, 1990. Section 2112(b)(2) 
also provides that the special master 
“shall afford all interested persons an 
opportunity to submit relevant, written 
information” relating to.the following: 
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1. The existence of evidence “that 
there is not a preponderance of the 
evidence that the illness, disability, 
injury, condition, or death described in 
the petition is due to factors unrelated to 
the administration of the vaccine 
described in the petition,” and 

2. Any allegation in a petition that the 
petitioner either: 

(a) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition not set forth in the 
Vaccine Injury Table (see section 2114 
of the PHS Act) but which was caused 
by” one of the vaccines referred to in 
the table, or 

(b) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition set forth in the 
Vaccine Injury Table the first sympto: 
or manifestation of the onset or 
significant aggravation of which did not 
occur within the time period set forth in 
the Table but which was caused by a 
vaccine” referred to in the Table. 

This notice will also serve as the 
special master’s invitation to all 
interested persons to submit written 
information relevant to the issues 
described above in the case of the 
petitions listed below. Any person 
choosing to do so should file an original 
and three (3) copies of the information 
with the Clerk of the U.S. Claims Court 
at the address listed above (under the 
heading “For Further Information — 
Contact”), with a copy to PHS 
addressed to Director, Bureau of Health 
Professions, 5600 Fishers Lane, room 8- 
05, Rockville, Maryland 20857. The 
Court's caption (Petitioner’s Name v. 
Secretary of Health and Human 
Services) and the docket number 
assigned to the petition should be used 
as the caption for the written 
submission. 

Chapter 35 of title 44, United States 
Code, related to paperwork reduction, 
does not apply to information required 


for purposes of carrying out the 
Program. 


List of Petitions 


1. Glenda Cheek on behalf of Roddy 
Boudreaux, Deceased, Baton Rouge, 
Louisana, Claims Court Number 90- 
1092 V 

2. Laurel Hill on behalf of Christopher 
Hill, Wayland, Massachusetts, Claims 
Court Number 90-1093 V ; 

3. James and Joann Patton on behalf of 
Thomas Patton, Chillicothe, Ohio, 
Claims Court Number 90-1094 V 

4. Paul and Aminta Artrip on behalf of . 
Gianna Artrip, Portsmouth, Virginia, 
Claims Court Number 90-1095 V 
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5. Margene Bloom-Roza on behalf of 
Samuel Roza, San Jose, California, 
Claims Court Number 90-1096 V 

6. Linda Welch on behalf of David G. 
‘Welch, Willits, California, Claims 
Court'Number 90-1097 V 

7. John and Deborah Silva on behalf of 
Matthew Silva, Lexington, Kentucky, 
Claims Court Number 90-1098 V 

8. James and Mildred Morgan on behalf 
of Matthew Morgan, Phoenix, 
Arizona, Claims Court Number 90- 
1099 V 

9. Sergio and Regina Holowatsch on 
behalf of Ryan S. Holowatsch, 
Gainesville, Florida, Claims Court 
Number. 90-1100 V 

10. Carlton and Valerie Barnes on behalf 
of Justin A. Barnes, Hyattsville, 
Maryland, Claims Court Number 90- 

1101 V 

11. Terry and Tammy Tucker on behalf 
of Ryan Tucker, Montgomery West 
Virginia, Claims Court Number 90- 
1102 V 

12. Beverly Reynolds on behalf of Quana 
Reynolds, Parkersburg, West Virginia, 
Claims Court Number 90-1103 V 

13. Jewell and Valerie Gates on behalf of 
Tiffany Gates, Deceased, 
Madisonville, Kentucky, Claims Court 
Number 90-1104 V 

14. Corine Brown on behalf of Ardys 
Brown, Minneapolis, Minnesota, 
Claims Court Number 90-1105 V 

15. Frank and Patricia Caprio on behalf 
of Courtney Caprio, East Brunswick, 
New Jersey, Claims Court Number 90- 
1106 V 

16. Christine Bauer on behalf of 
Catherine Bauer, San Luis Obispo, 
California, Claims Court Number 90- 
1107 V 

17. Sean and Julie Ronay on behalf of 
Michelle Ronay, Encino, California, 
Claims Court Number 90-1108 V 

18. Sherwood and Clara Wagner on 
behalf of Christopher Wagner, 
Crowley, Louisana, Claims Court 
Number 90-1109 V 

19. Douglas and Maureen Purcell on 
behalf of Abigail Purcell, Buffalo, New 
York, Claims Court Number 90-1110 V 

20. Janet Van Epps, Rockford, llinois, 
Claims Court Number 90-1111 V 

21. Thomas and Kathleen Elm on behalf 
of Jeffery Elm, Phoenix, Arizona, 
Claims Court Number 90-1112 V 

22. Todd Smith, Rochester, New York, 
Claims Court Number 90-1113 V 

23. Kenneth and Brenda Reusser on 
behalf of Jonathan Reusser, Rock 
Springs, Wyoming, Claims Court 
Number 90-1114 V 

24. Milo and Karla Decker on behalf of 
Destry Decker, Eau Claire, Wisconsin, 
Claims Court Number 90-1115 V 

25. Milo and Karla Decker on behalf of 
Damien Decker, Eau Claire, 


Wisconsin, Claims Court Number 90- 
1116 V 

26. Dave and Chery DuVall on behalf of 
Amee DuVall, Forth Smith, Arkansas, 
Claims Court Number 90-1117 V 

27. Burt and Debra Kerlee on behalf of 
Logan Kerlee, Bremerton, Washington, 
Claims Court Number 90-1118 V 

28. Wanda Dale on behalf of Bonnie 
Dale, Indianapolis, Indiana, Claims 
Court Number 90-1119 V 

29. Elmer Savage, Jr. on behalf of Robert 
Savage, Trottwood, Ohio, Claims 
Court Number 90-1120 V 

30. Jacqueline Counts on behalf of James 
W. Counts, IV, St. Louis, Missouri, 
Claims Court Number 90-1121 V 

31. Patricia Frese on behalf of Stephen 
Frese, St. Louis, Missouri, Claims 
Court Number 90-1122 V 

32. Carol Miller, Friendship, Wisconsin, 
Claims Court Number 90-1123 V 

33. Malcolm and Bearnese Sawyer on 
behalf of Phillip Sawyer, Deceased, 
Kenton, Tennessee, Claims Court 
Number 90-1124 V 

34. Joel Charney on behalf of Michael A. 
Charney, Deceased, Detroit, Michigan, 
Claims Court Number 90-1125 V 

35. Veronica Flanagan on behalf of 
Ashley Flanagan, Topeka, Kansas, 
Claims Court Number 90-1126 V 

36. Verona Wainwright on behalf of 
Erron Wainwright, Youngstown, Ohio, 
Claims Court Number 90-1127 V 

37. Robin Strom on behalf of Heather 
Strom, San Rafael, California; Claims 
Court Number 90-1128 V 

38. Bonnie DeTray on behalf of Dustin 
DeTray, Marion, Ohio, Claims Court 
Number 90-1129 V 

39. Vito J. Ruocco on behalf of Janine 

‘Ruocco, Deceased, Lake Placid, New 

York, Claim Court Number 90-1130 V 

40. Theresa Leth on behalf of Erin Leth, 
Quincy, Massachusetts, Claims Court 
Number 90-1131 V 

41. Donna Salmans on behalf of Charles 
Salmans, Tampa, Florida, Claims 
Court Number 90-1132 V 

42. Barbara Pribyl, St. Paul, Minnesota, 
Claims Court Number 90-1133 V 

43. Guion and Mary Downing on behalf 
of Lauren Downing, Savannah, 
Georgia, Claims Court Number 90- 
1134 V 

44. Lawrence and Marilyn Mathews on 
behalf of Melissa Mathews, Tampa, 
Florida, Claim Court Number 90-1135 
V 


45. Judy Wasserman on behalf of 
Corrinne Wasserman, Merchantville, 
New Jersey, Claims Court Number 90- 
1136 V 

46. Joan Johnson of behalf of Roxanna 
Johnson, St. Croix Falls, Wisconsin, 
Claims Court Number 90-1137 V 

47. Beverly Wagner on behalf of Raechel 
Wagner, Faribault, Minnesota, Claims 
Court Number 90-1138 V 
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48. Bonnie Payne on behalf of Robert 
Williams, Jr., Deceased, Renton, 
Washington, Claims Court Number 
90-1139 V 

49. Hubert Freeman on behalf of David 
R. Freeman, Pascaguola, Mississippi, 
Claims Court Number 90-1140 V 

50. Douglas and Donna Jenkins of behalf 
of Brent Jenkins, Albuquerque, New 
Mexico, Claims Court Number 90-1141 
Vv 


51. Karen Miller on behalf of Holly 
Miller, Louisville, Kentucky, Claims 
Court Number 90-1142 V 

52. Teresa Carter on behalf of Andrew 
Cummings, Burley, Idaho, Claim Court 
Number 90-1143 V 

53. Marilyn Piegdon on behalf of Shaun 
Piegdon, Colorado Springs, Colorado, 
Claims Court Number 90-1144 V 

54. Kathy Bangerter on behalf of Kenzi 
Jo Bangerter, Bountiful, Utah, Claims 
Court Number 90-1145 V 

55. Diane Burr on behalf of Jeremiah 
Burr, Hahn, West Germany, Claims 
Court Number 90-1146 V 

56. Roy and Sulimoni Hamilton on 
behalf of Tavau Hamilton, Deceased, 
Oakland, California, Claims Court 
Number 90-1147 V 

57. Richard and Judith Uriarte on behalf 
of Megan Uriarte, New York, New 
York, Claims Court Number 90-1148 V 

58. Isabel Sanchez on behalf of Enrique 
Sanchez, Los Angeles, California, 
Claims Court Number 90-1149 V 

59. Darrell and Arline Paulsen on behalf 
of Ellen Paulsen, Maquoketa, Iowa, 
Claims Court Number 90-1150 V 

60. Melody Kurland on behalf of Michael 
Kurland, Norwalk, Connecticut, 
Claims Court Number 90-1151 V 

61. Stacy Palmer on behalf of Scott 
Funkhouser, Mt. Vernon, Illinois, 
Claims Court Number 90-1152 V 

62. Irene Sloan on behalf of Heather 
Sloan, Visalia, California, Claims 
Court Number 90-1153 V 

63. David and Cheryl Kehn on behalf of 
Adrienne Kehn, Houston, Texas, 
Claims Court Number 90-1154 V 

64. Pedro and Marta Benitez on behalf of 
Martha Benitez, Chicago, Ilinois, 
Claims Court Number 90-1155 V 

65. Robert and Tina Bobbitt on behalf of 
Christopher Bobbitt, Jacksonville, 
Texas, Claims Court Number 90-1156 


V 

66. Eddie and Kathy Smith on behalf of 
Kathy S. Smith, Lexington, North 
Carolina, Claims Court Number 90- 
1157 V 

67. Johnny R. Pete, Oberlin, Louisiana, 
Claims Court Number 90-1158 V 

68. Larry Meser, Seattle, Washington, 
Claims Court Number 90-1159 V 

69. Michael Popeck, Worland, Wyoming, 
Claims Court Number 90-1160 V 


BEST COPY AVAILABLE 





70. David and Sandra Bastian on behalf 
of Kyle Bastian, Silver Spring, 
Maryland, Claims Court Number 90- 
1161 V 

71. Mark and Teresa Kistenmacher on 
behalf of Danielle Kistenmacher, 
Marshalltown, Iowa, Claims Court 
Number 90-1162 V 

72. Christopher Warnock, Yokosuka, 
Japan, Claims Court Number 90-1163 


73. Susan S. Carroll, Madison, 
Wisconsin, Claims Court Number 90- 
1164 V 

74. Thomas A. Cicero, Livonia, New 
York, Claims Court Number 90-1185 V 

75. Dorena O’Donohoe on behalf of 
James O’Donohoe, Huntington, New 
York, Claims Court Number 90-1166 V 

76. Evelyn Madsen on behalf of Shari 
Farrat, Kaysville, Utah, Claims Court 
Number 90-1167 V 

77. Burton and Anne Borden on behalf of 
Barbara Borden, Deceased, 
Alexandria, Virginia, Claims Court 
Number 90-1103 V 

78. Thomas and Chery] Putting on behalf 
of Kristin Putting, Springfield, Mlinois, 
Claims Court Number 90-1170 V 

79. Martha Hagenbach on behalf of 
Melissa Hagenbach, Deceased, 
Greenbelt, Maryland, Claims Court 
Number 90-1171 V 

80. Sanford and Marlene Golden cz 
behalf of Jacquelyn Goiden, Silver 
Spring, Maryland, Claims Court 
Number 90-1172 V 

81. Dale T. and Robette Field on behalf 
of Dale Field, Deceased, Indianapolis, 
Indiana, Claims Court Number 90- 
V173 V 

82. Catherine Bylock on behalf of Gina 
Bylock, Deceased, Hialeah, Florida, 
Claims Court Number 90-1174 V 

83. William and Frances Garris on 
behalf of Brian Garris, Winston 
Salem, North Carolina, Claims Court 
Number 90-1175 V 

84. John R. and Doris Mott, Sr., on behalf 
of John R. Mott, Jr., Pine Grove, West 
Virginia, Claims Court Number 90- 
1176 V 


Dated: February 6, 1991. 
Robert G. Harmon, 
Administrator. 
[FR Doc. 91-3232 Filed 2-8-91; 8:45 am] 
BILLING CODE 4160-15-M 


National Vaccine Injury Compensation 
Program; List of Petitions Received 


AGENCY: Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: The Public Health Service 
(PHS) is publishing this notice of 
petitions received under the National 
Vaccine Injury Compensation Program 


(“the Program"), as required by section 
2112(b)(2) of the PHS Act, as amended. 
While the Secretary of Health and 
Human Services is named as the 
respondent in all proceedings brought 
by the filing of petitions for 
compensation under the Program, the 
United States Claims Court is charged 
by statute with responsibility for 
considering and acting upon the 
petitions. 

FOR FURTHER INFORMATION CONTACT: 
For information about requirements for 
filing petitions, and the Program 
generally, contact the Clerk, United 
States Claims Court, 717 Madison Place, 
NW., Washington, DC 20005, (202) 633— 
7257. For information on the Public 
Health Service's role in the Program, 
contact the Administrator, Vaccine 
Injury Compensation Program, 6001 
Montrose Road, room 702, Rockville, MD 
20852, (301) 443-8593. 

SUPPLEMENTARY (NFORMATION: The 
Program provides a system of no-fault 
compensation for certain individuals 
who have been injured by specified 
childhood vaccines. Subtitle 2 of title 
XXI of the PHS Act, 42 U.S.C. 300aa-10 
et seg, provides that those seeking 
compensation are to file a petition with 
the U.S. Claims Court and to serve a 
copy of the petition on the Secretary of 
Health and Human Services, who is 
named as the respondent in each 
proceeding. The Secretary has delegated 
his responsibility under the Program to 
PHS. The Claims Court is directed by 
statute to appoint special masters who 
take evidence, conduct hearings as 
appropriate, and make initial decisions 
as to eligibility for, and amount of, 
compensation. 

A petition may be filed with respect to 
injuries, disabilities, illnesses, 
conditions, and deaths resulting from 
vaccines described in the Vaccine Injury 
Table set forth at section 2114 of the 
PHS Act. This Table lists for each 
covered childhod vaccine the conditions 
which will lead to compensation and, 
for each condition, the time period for 
occurrence of the first symptom cr 
manifestation of onset or of significant 
aggravation after vaccine 
administration. Compensation may also 
be awarded for conditions not listed in 
the Table and for conditions that are 
manifested after the time periods 
specified in the Table, but only if the 
petitioner shows that the condition was 
caused by one of the listed vaccines. 

Section 2112(b)(2) of the PHS Act, 42 
U.S.C. 300aa-12(b)(2), requires that the 
Secretary publish in the Federal Register 
a notice of each petition filed. Set forth 
below is a list of petitions received by 
PHS from September 24, 1990. Section 
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2112(b)(2) also provides that the special 
master “shall rd all interested 
persons an meals to submit 
relevant, written information” relating to 
the following: 

1. The existence of evidence “that 
there is not a preponderance of the 
evidence that the illness, disability, 
injury, condition, or death described in 
the petition is due to factors unrelated to 
the administration of the vaccine 
described in the petition,” and 

2. Any allegation in a petition that the 
petitioner either: 

(a) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition not set forth in the 
Vaccine Injury Table (see section 2114 
of the PHS Act) but which was caused 
by” one of the vaccines referred to in 
the table, or 

(b) “Sustained, or had significantly 
aggravated, any illness, disability, 
injury, or condition set forth in the 
Vaccine Injury Table the first symptom 
or manifestation of the onset or 
significant aggravation of which did not 
occur within the time period set forth in 
the Table but which was caused by a 
vaccine” referred to in the Table. 

This notice will also serve as the 
special master’s invitation to all 


interested persons to submit written 
information relevant to the issues 


described above in the case of the 
petitions listed below. Any person 
choosing to do so should file an original 
and three (3) copies of the information 
with the Clerk of the U.S. Claims Court 
at the address listed above (under the 
heading “FOR FURTHER INFORMATION 
CONTACT”), with a copy to PHS 
addressed to Director, Bureau of Health 
Professions, 5600 Fishers Lane, room 8-: : 
05, Rockville, Maryland 20857. The 
Court’s caption (Petitioner’s Name v. 
Secretary of Health and Human 
Services) and the docket number 
assigned to the petition should be used 
as the caption for the written 
submission. 

Chapter 35 of title 44, United States 
Code, related to paperwork reduction, 
does not apply to information required 
for purposes of carrying out the 
Program. 


List of Petitions 


1. Colorinda Riley on behalf of Brendan 
Riley, Deceased, Lynn, Massachusetts, 
Claims Court Number 90-1178 V 

2. Genevieve Porter on behalf of Beverly 
Porter, Deceased, Hartford, 
Connecticut, Claims Court Number 
$0-1179 V ; 

3. Deborah Hornblower on behalf of 
Nikki Hornblower, Houlton, Maine. . 
Claims Court Number 90-1180 V 
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4. Rosemarie Autrey on behalf of 
Amanda Autrey, Florence, South 
Carolina, Claims Court Number 90- 
1181 V_ 

5. Donna Paris on behalf of Thomas 
McNelley, Boston, Massachusetts, 
Claims Court Number 90-1182 V 

6. Nancy Frear on behalf of Daniel 
Frear, Fairfax, Virginia, Claims Court 
Number 90-1183 V 

7. Bessie Lambert on behalf of Noah 
Lambert, Claiborne County, 
Tennessee, Claims Court Number 90- 
1184 V 

8. Rose M. Evers on behalf of John 
Evers, Enid, Oklahoma, Claims Court 
Number 90-1185 V 

9. Annette Scharf, Los Angeles, 
California, Claims Court Number 90- 
1186 V 

10, Susan I. Bridgham on behalf of 
Aaron Bridgham, Augusta, Maine 
Claims Court Number 90-1187 V 

11. Susan Daiza on behalf of Katherine 
Daiza, Clawson, Michigan, Claims 
Court Number 90-1188 V 

12. John H. Cowan on behalf of Faith 
Anne Cowan, Littleton, Colorado, 
Claims Court Number 90-1189 V 

13. Paul and Carolyn Workman on 
behalf of Sarah Jane Workman, 
Chillicothe, Ohio, Claims Court 
Number 90-1190 V 

14. Thomas and Shirley Dooley on 
behalf of Patricia Louise Dooley, 
Anchorage, Alaska, Claims Court 
Number 90-1191 V 

15. David and Melinda Korzeniewski on 
behalf of Katie Lynn Korzeniewski, 
Dunkirk, New York, Claims Court 
Number 90-1192 V 

18, Lawrence and Deborah Elgas on 
behalf of Taylor Allen Elgas, Colorado 
Springs, Colorado, Claims Court 
Number 90-1193 V 

17-Roland and Linda Luxenberg on 
behalf of Travis Luxenberg, South 
Burlington, Vermont, Claims Court 
Number 90-1194 V 

18. Mark and Roxanne Poveromo on 
behalf of Michael N. Poveromo, 
Waterbury, Connecticut, Claims Court 
Number 90-1195 V 

19. Mack A. England on behalf of Garry 
W. England, USAFB, Stephenville, 
Newfoundland, Canada, Cleims Court 
Number 90-1196 V 

20. Adelita Ruiz on behalf of Rebecca 
Ruiz, Yakima, Washington, Claims 
Court Number 90-1197 V 

21. Lois Redman on behalf of Kristine F. 
Redman, Deceased, Missoula, 
Montana, Claims Court Number 90- 
1198 V 

22. Allan and Rebecca Farrell on behalf 
of Dorothy Farrell, Deceased, Oneida, 
New York, Claims Court Number 90- 
1199 V 

23. Joseph and Melinda Syzamiski on 
behalf of Joseph S. Syzamski, Denver, 


Colorado, Claims Court Number 90- 


24. “Thomas and Celia Hermann on 
behalf of Rache) Hermann, 
Wheatland, Wyoming, Claims Court 
Number 90-1201 V 

25. Katherine Seedorf on behalf of 
Jessica Prince, Sarasota, Florida, 
Claims Court Number 90-1202 V 

26. Arnold Mass on behalf of James 
Mass, Highland Park, Ilinois, Claims 
Court Number 90-1203 V 

27. Sharon Middlebrooks on behalf of 
Christian J. Schank, Deceased, 
Buffalo, New York, Claims Court 
Number 90-1204 V 

28. Jean Ann Springer Staples, Houston, 
Texas, Claims Court Number 90-1205 


29. Scott Benson, Pittsb ‘ 
Pennsylvania, Claims Court Number 
90-1206 V 

30. Wanda Witherington on behalf of 
Leslie David Garrett, Olney, Texas, 
Claims Court Number 90-1207 V 

31, Sandra J. Tibolt, Natick, 
Massachusetts, Claims Court Number 
90-1208 V 

32. Diane Miller on behalf of Judith 
Miller, Van Nuys, California, Claims 
Court Number 90-1209 V 

33. Rosemary Nagy on behalf of James 
Nagy, J., Troy, Michigan, Claims Court 
Number 90-1210 V 

34. Rosemary Nagy on behalf of Jenene 
Nagy, Sterling Heights, Michigan, 
Claims Court Number 90-1211 V 

35. Sally Peterson on behalf of Bryan 
Peterson, Deceased, Burnsville, 
Minnesota, Claims Court Number 90- 
1212 V 

36. Ronald Kolodzoej on behalf of 
Ramona Kolodziej, Bozeman, 
Mastane. Claims Court Number 90- 
1213 

37. john G. Nelson, Sr., on behalf of John 
G. Nelson, Jr., Burnett, Texas, Claims 
Court Number 90-1214 V 

38. Norma Valdez on behalf of Michael 
Valdez, Los Angeles, California, 
Claims Court Number 90-1215 V 

39. Cheryl Tobey on behalf of Russell 
Tobey, Deceased, Portsmouth, New 
Hampshire, Claims Court Number 90- 
1216 V 

40. Michael and Debbie Bryant on behalf 
of Kevin Bryant, Bardstown, 
Kentucky, Claims Court Number 90- 
1217 V 

41. Robert Steven Litcher, Queens 
Village, New York, Claims Court 
Number 90-1218 V 

42. Kevin Dougherty on behalf of 
Kimberly Dougherty, Roslindale, 
Massachusetts, Claims Court Number 
90-1219 V 

43. Susan Smith on behalf of Tyler R. 
Smith, Deceased, Grand Marais, 
Minnesota, Claims Court Number 90- 
1220 V 
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44. Karen Peca on behalf of John 
Erickson, Lanse, Michigan, Claims 
Court Number 90-1221 V 

45. Petro and Olha Matula on behalf of 
Elaine Matula, Newark, New Jersey, © 
Claims Court Number 90-1222 and 90- 
1223 V 

46. Ernest and Monta Wilkinson on 
behalf of Melissa Wilkinson, Auburn, 
Alabama, Claims Court Number 90- 
1224 V 

47. William McDaniel on behalf of 
Chelsea McDaniel, Edmond, 
Oklahoma, Claims Court Number 90— 
1225 V 

48. Paul C. Bartlett on behalf of Andrew 
D. Bartlett, Lansing, Michigan, Claims 
Court Number 90-1228 V 

49. Nancy Worth on behalf of Dale Ann 
Worth, Millington, Michigan, Claims 
Court Number 90-1227 V 

50. Jacqueline R. Grohman on behalf of 
Jacqueline P. Grohman, Redford, 
Michigan, Claims Court Number 90- 
1228 V 

51. Victoria Lutrario on behalf of James 
Abatino, Brooklyn, New York, Claims 
Court Number 90-1229 


' §2. Florian and Vera Waligorski on 


behalf of Pamela Waligorski, 
Milwaukee, Wisconsin, Claims Court 
Number 90-1230 V 

53. Steven Caldwe)) on behalf of 
Susannah Caldwell, Old Lyme, 
Connecticut, Claims Court Number 
90-1231 V 

54. Beatrice Georges on behalf of 
Thomas Georges, Ehprata, 
Washington, Claims Court Number 
90-1232 V 

55. Fred and June Nisi on behalf of Mark 
Nisi, Ft. Meyers, Florida, Claims Court 
Number 90-1233 V 

56. John Smoker and Jenny Hammons on 
behalf of John T. Smoker, Lubbock, 


Texas, Claims Court Number 90-1234 


57. Robert I. Goldstein on behalf of 
Abraham M. Goldstein, 
Christiansburg, Virginia, Claims Court 
Number 90-1235 V 

58. Gayle Edwards on behalf of Chad 
Edwards, Minot, North Dakota, 
Claims Court Number 90-1236 V 

59. Leilani Lockwood on behalf of David 
Lockwood, Vallejo, California, Claims 
Court Number 90-1237 V 

60. Doreen Mcllwaine on behalf of 
Jennifer Mcllwanie, Hicksville, New 
York, Claims Court Number 90-1238 V 

61. Lynette Hurley on behalf of Heidi 
Hurley, Salinas, California, Claims 
Court Number 90-1239 V 

62. Judith Santos on behalf of Joseph 
Santos, Chicago, Illinois, Claims Court 
Number 90-1240 V 

63. Harry and Anna Adams on behalf of 
John J. Adams, Deceased, Harrisburg, 





Pennsylvania, Claims Court Number 
90-1245 V 

64. Harry and Anna Adams on behalf of 
Cynthia Adams, Harrisburg, 
Pennsylvania, Claims Court Number 
90-1246 V 

65. Paul B. and Veronica Supan, III on 
behalf of Paul B. Supan, IV 
Harrisburg, Pennsylvania, Claims 
Court Number 90-1247 V 

66. William and Linda Culhane on 
behalf of Christopher Culhane, 
Patuxent Naval Base, Maryland, 
Claims Court Number 90-1248 V 

67. Randall and Deborah Phillips on 
behalf of Randall Phillips, II, 
Hargerstown, Maryland, Claims Court 
Number 90-1249 
Dated: February 6, 1991. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 91-3233 Filed 2-8-1; 8:45 am] 
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Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Deafness and Other 
Communication Disorders Advisory 
Board on April 22, 1991. The meeting 
will take place from 9. a.m. te 5 p.m. in 
Conference Room 6. Building 31C, 
National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20892. 

The meeting will be open to the public 
to discuss the Board's activities and will 
includes special reports. Attendance by 
the public will be limited as space 
available. 

Summaries of the Board's meeting and 
a roster of members may be obtained 
from Mrs. Monica Davies, National 
Institute on Deafness and Other 
Communication Disorders, Building 31, 
room B2C06, National Institutes of 
Health, Bethesda, Maryland 20892, 301- 
402-1129, upon request. 


Dated: February 4, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. 91-3218 Filed 2-68-91; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[WY-920-41-5700; WYW 117073] 


Proposed Reinstatement of 
Terminated Oil and Gas Lease; 
Wyoming 


Pursuant to the provisions of Public 
Law 97-451, 96 Stat. 2462-2466, and 
Regulation 43 CFR 3108.2-3 (a) and 
(b)(1), a petition for reinstatement of oil 
and gas lease WYW117073 for lands in 
Natrona County, Wyoming, was timely 
filed and was accompanied by all the 
required rentals accruing from the date 
of termination. 

The lessees have agreed to the 
amended lease terms for rentals and 
royalties at rates of $5.00 per acre, or 
fraction thereof, per year and 164% 
percent, respectively. 

The lessees have paid the required 
$500 administrative fee and $125 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessees 
have met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW117073 effective September 
1, 1990, subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Pamela J. Lewis, 

Supervisory Land Law Examiner. 

[FR Doc. 91-3170 Filed 2-8-91; 8:45 am] 
BILLING CODE 4310-22-M 


[NM-060-01-4333-12-602] 
intent 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Correction to supplementary 
rule number 2. 


SUMMARY: BLM is correcting an error in 


Supplementary Rule No. 2 which 
appeared in the Federal Register on 
January 22, 1991, (56 FR 2184). 

DATE: February 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Saundra L. Porenta, Area Manager, 
Roswell Resource Area, P.O. Drawer 
1857, Roswell, New Mexico 88202-1857. 
Telephone (505) 624-1790. 
SUPPLEMENTARY INFORMATION: As 
published, Supplementary Rule No. 2 on 
page 2185 prohibits the use of firearms 
within the Fort Stanton Special 
Recreation Management Area, which is 
the whole Fort Stanton Reservation. 
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Supplementary Rule No. 2 is corrected 
to read “No shooting is allowed in 
Valley of Fires or Mescalero Sands 
recreation areas or on public lands 
within one-half (¥%) mile of their 
boundaries. No shooting is allowed in 
the Rio Bonito Campground or on public 
lands within one-half (¥%) mile of the 
campground located in T. 10 S., R. 14 E. 
(NMPM), Sec. 4, of Fort Stanton Special 
Recreation Management Area.” 

David L. Mari, 

Associate District Manager. 

[FR Doc. 91-3115 Filed 2-8-91; 8:45 am] 
BILLING CODE 4310-FB-M 


Bureau of Mines 


A request extending the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau's clearance officer at the phone 
number listed below. Comments and. 
suggestions on the requirement should 
be made within 30 days directly to the 
Bureau clearance officer and to the 
Office of Management and Budget, 
Paperwork Reduction Project (1032- 
0044), Washington, DC 20503, telephone 
202-395-7340. 

Title: Railroad Agent's Report of 
Shipments of Minerals and Mineral _ 
Products. 

OMB Approval Number: 1032-0044. 

Abstract: The Bureau's work of 
collecting and compiling mineral data is 
supervised by persons who have 
scientific and practical knowledge of the 
subject and a personal acquaintance 
with both the producing and consuming 
establishments. These personnel use 
Form 6~1198-Q, Railroad Agent’s Report 
of Shipments of Minerals and Products, 
to obtain general information on mines 
not presently on the Bureau’s mailing 
lists. If the information obtained from 
Form 6-1198-Q indicates that the mine 
is currently producing a mineral for 
which the Bureau collects data, the 
company operating the mine is added to 
the appropriate survey frame and 
mailed the corresponding collection. 

Bureau Form Number: 6-1198-Q. 

Frequency: Quarterly. 

Description of Respondents: Railroad 
agents handling mineral products. 
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Annual Responses: 28. 

Annual Burden Hours: 56. 

Bureau Clearance Officer: Alice J. 
Wissman, 202-634-1125. 
TS Ary, 
Director, Bureau of Mines. 
[FR Doc. 91-3169 Filed 2-8-91; 8:45 am] 
BILLING CODE 4310-53-M 


DEPARTMENT OF JUSTICE 


information Collections Under Review 


February 6, 1991. 

The Office of Management and Budget 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) and the Paperwork 
Reduction Reauthorization Act since the 
last list was published. 

Entries are grouped into submission 
categories, with each entry containing 
the following information: 

(1) The title of the form/collection; 

(2) The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection; 

(3) How often the form must be filled 
out or the information is collected; 

(4) Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond; 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and, 

(7) An indication as to whether 
section 3504(h) of Public Law 96-511 
applies. 

Comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Mr. Edward H. Clarke, 
on (202) 395-7340 and to the Department 
of Justice’s Clearance Officer, Mr. Larry 
E. Miesse, on (202) 514-4312. 

If you anticipate commenting on a 
form/collection, but find that time to 
prepare such comments will prevent you 
from prompt submission, you should 
notify the OMB reviewer and the DOJ 
Clearance Officer of your intent as soon 
as possible. 

Written comments regarding the 
burden estimate or any other aspect of 
the collection may be submitted to 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, and to 
Mr. Larry E. Miesse, DOJ Clearance 
Officer, SPS/JMD/5031 CAB, 


Department of Justice, Washington, DC 
20530. 


New Collection 


(1) Notice to Carrier— 
Acknowledgement by Carrier of Arrival 
of Possible Excludable Alien. 

(2) I-259C, Immigration and 
Naturalization Service. 

(3) On occasion. 

(4) Businesses or other for-profit. 
When, in the opinion of an immigration 
officer, a question of admissibility 
cannot be resolved at the time of arrival 
of an alien on a vessel or aircraft, the 
officer executes this form to notify the 
carrier of said alien that the alien may 
be excludable from the United States. 

(5) 55,000 annual respondents at .017 
hours per response. 

(6) 917 estimated annual burden 
hours. 

(7) Not applicable under 3504(h). 


Revision of a Currently Approved 
Collection 


(1) Application Booklets—Attorney 
General's Honor Program, Summer Law 
Intern Program, Law Student Program. 

(2) No form numbers. Office of 
Attorney Personnel Management, Justice 
Management Division. 

(3) On occasion. 

(4) Individuals or households. Used by 
graduating law students, judicial law 
clerks, and law students to provide 
information used in interviewing and 
hiring decisions for these three related 
programs. 

(5) 4,725 annual respondents at 1.0 
hour per response. 

(6) 4,725 estimated annual burden 
hours. 

(7) Not applicable under 3504(h). 


Extension of the Expiration Date of a 
Currently Approved Collection of 
Information Without any Change in the 
Substance or in the Method of Collection 


(1) Procedures for the Administration 
of section 5 of the Voting Rights Act of 
1965. 

(2) Nc form number. Civil Rights 
Division. 

(3) On occasion. 

(4) Individuals or households. 
Jurisdictions under the Voting Rights 
Act are required to obtain preclearance 
from the Attorney General before 
instituting changes affecting voting, and 
must convince the Attorney General that 
changes are not racially discriminatory. 
These procedures facilitate the 
provision of information that will enable 
the Attorney General to make the 
required determinations. 

(5) 5,482 annual respondents at 13.3 
hours per response. 
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(6) 72,911 estimated annual burden 
hours. 


(7) Not applicable under 3504(h). 


Reinstatement of a Previously Approved 
Collection for Which Approval Has 
Expired 


(1) Survey of Inmates of State 
Correctional Facilities, 1991. 

(2) NPS-23, NPS-24, NPS-25, NPS-27, 
NPS-28, NPPS-26. Bureau of Justice 
Statistics, Office of Justice Programs. 

(3) Every five years. 

(4) State or local governments. This 
survey will be used to profile inmates 
nationwide to determine trends in 
inmate composition, criminal histories, 
drug abuse, gun use and crime, as well 
as to report on the victims of crime. The 
data will be used by the Bureau of 
Justice Statistics, the Congress, 
researchers, practitioners, and others in 
the criminal justice community. 

(5) 15,200 annual respondents at .75 
hours per response. 

(6) 11.400 estimated annual burden 
hours. 

(7) Not applicable under 3504(h). 


(1) Immigration User Fee. 

(2) No form number. Immigration and 
Naturalization Service. 

(3) Quarterly, plus an annual report. 

(4) Businesses or other for-profit. This 
information from commercial airlines, 
cruise lines, and tour operations, is 
required by law and is necessary for 
monitoring followup and audit of user 
fee submissions. No forms are required, 
only data basic to collection, payment, 
and remittance of fees. 

(5) 125 respondents, five responses 
each annually at .25 hours per response, 
plus 10 annual hours recordkeeping 
burden for each of the 125 respondents. 

(6) 1,407 estimated annual burden 
hours. 

(7) Not applicable under 3504(h). 
Larry E. Miesse, 

Department Clearance Officer, Department of 
Justice. 

[FR Doc. 91-3165 Filed 2-8-91; 8:45 am] 
BILLING CODE 4410-10-m 


—_— 


Antitrust Division 


Notice Pursuant to the National 
Cooperative Research Act of 1984— 
Bell Communications Research, Inc. 


Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seg. (“the Act”), Bell 
Communications Research, Inc. 
(“Bellcore”) on January 3, 1991 has filed 
a written notification on behalf of 
Bellcore and Centro Studi e Laboratorie 





Telecomunicazioni S.p.A. (“CSELT”) 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties to the venture and (2) the 
nature and objective of the venture. The 
notification was filed for the purpose of 
invoking the Act's provisions limiting 
the recovery of antitrust plaintiffs to 
actual damage under specified 
circumstances. Pursuant to section 6(b) 
of the Act, the identities of the parties to 
the venture, and its general areas of 
planned activities, are given below. 

Belicore is a Delaware corporation 
with its principal place of business at 
290 W. Mt. Pleasant Avenue, Livingston, 
New Jersey 07039. 

CSELT is an Italian corporation with a 
place of business at Via G. Reiss Romoli 
274, 10148 Torino, Italy. 

On July 18, 1990, Bellcore and CSELT 
entered into an agreement to engage in 
cooperative research to gain further 
knowledge and understanding of 
technologies for telecommunications 
concepts, systems, and services and to 
better understand the applications of 
such technologies for exchange and 
exchange access services, including 
fabrication of experimental prototypes 
for demonstrations of such technologies. 
Joseph H. Widmar, 

Director of Operations Antitrust Division. 
[FR Doc. 91-3224 Filed 2-8-01; 8:45 am] 


Notice is hereby given that, pursuant 
to section 6{a} of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seg. (“the Act”), 
Microelectronics and Computer 
Technology Corporation (“MCC”) on 
January 17, 1991 filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing a change in its 
membership and certain other 
information. The additional written 
notification was filed for the purpose of 
extending the protections of Section 4 of 
the Act limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On December 21, 1984, MCC and its 
shareholders filed their original 
notification pursuant to section 6(a) of 
the Act. The Department of Justice (the 
“Department”) published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on January 17, 1985 ( 50 FR 
2633). MCC and its shareholders filed 
additional notifications on March 29, 


1985, July 30, 1986, November 7, 1986, 
December 23, 1986, February 25, 1987, 
December 23, 1987, March 4, 1988, 
August 16, 1988, September 19, 1989, 
January 16, 1990, March 7, 1990, April 11, 
1990, July 11, 1990, and October 2, 1990. 
The Department published notices in the 
Federal Register in response to these 
additional notifications on April 23, 1985 
(50 FR 15989), September 10, 1986 (51 FR 
$2263}, December 8, 1986 ( 51 FR 44132), 
February 3, 1987 (52 FR 3356), March 19, 
1987 (52 FR 8661), January 22, 1988 (53 
FR 1859), March 29, 1988 (53 FR 10159), 
September 22, 1988 (53 FR 36910), 
October 26, 1989 (54 FR 43631), March 8, 
1990 (55 FR 8612), April 9, 1990 (55 FR 
13200), May 8, 1990 (55 FR 19114), May 8, 
1990 (55 FR 19114), October 24, 1990 (55 
FR 42916), and December 28, 1990 (55 FR 
53367), respectively. On October 21, 
1985, MCC filed an additional 
notification for which a Federal Register 
notice was not required. 

The purpose of this notification is to 
disclose that Promex has executed a 
Vendor Agreement for MCC’s Open 
Systems Satellite. 

Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 91-3225 Filed 2-86-01; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Comprehensive 


Environmental 
— Compensation And Liability 
ct 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on December 27, 1990, a 
proposed Consent Decree in United 
States v. Larry Fricker Company, Inc., et 
al. Civil Action No. 86-8384-WJR was 
lodged with the United States District 
Court for the Central District of 
California. The Complaint was brought 
pursuant to the Comprehensive 
Environmental Response, Compensation 
And Liability Act, 42 U.S.C. 9601 et seg., 
to recover costs incurred in the removal 
of hazardous substances from a facility 
owned and operated by Defendants. The 
release occurred as a result of a fire at a 
warehouse operated by The Larry 
Fricker Co., Inc. and owned by Paul and 
Mary Etzold. The Complaint sought 
approximately $310,000, for the costs of 
removing the hazardous substances, 
EPA indirect costs, Department of 
Justice litigation costs, and prejudgment 
interest. The proposed Consent Decree 
provides for the payment of $200,000, in 
monthly installments with interest on 
the unpaid balance. The debt will be 
secured by real property and other 
assets of Defendants and, in the event of 
a default, the entire $310,000, less 
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payments made, will become due and 
owing. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication, comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, P.O. 
Box 7611, Ben Franklin Station, 
Washington, DC 20044. Comments 
should refer to United States v. Larry 
Fricker Company, Inc., D.J. Ref. No. 90- 
11-3-158. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Central District of 
California, 1100 U.S. Courthouse, 312 
North Spring Street, Los Angeles, 
California, at the Office of Regional 
Counsel, Environmental Protection 
Agency, 75 Hawthorne St., San 
Francisco, CA, 94105, and at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
suite 600, Washington, DC 20004, phone 
number (202) 347-7829. A copy of the 
proposed Consent Decree may be 
obtained in person or by mail from the 
Document Center. 

In requesting a copy, please enclose a 
check in the amount of $3.50 (25 cents 
per page reproduction cost) payable to 
the “Consent Decree Library.” 

George Van Cleve, 

Acting Assistant Attorney General, 
Environment and Natural Resources Division. 
[FR Doc. 91-3222 Filed 2-8-91; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging or Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation, and Liability 
Act 


In accordance with Department 
policy, 28 CFR 50.7, and section 122(d)(2) 
of CERCLA, 42 U.S.C. sections 106 and 
107 notice is hereby given that on 
January 15, 1991, a proposed Consent. 
Decree in United States v. Witco | 
Corporation, Civil Action No. 91-022, - 
was lodge with the United States 
District Court for the District of 
Delaware. The Consent Decree requires 
defendant to pay $390,000.00 in past 
response costs incurred by the United 
States at the “New Castle” Superfund 
Site in New Castle, New Castle County, 
Delaware, and to perform the Remedial 
Design-Remedial Action (“RD/RA”) at 
that Site. The estimated present value of 
the RD/RA is $466,000.00. 

The Department of Justice will receive 
for a period of thirty (30) days form the 
date of publication comments relating to 
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the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Witco Corporation., 
DO] Ref. 90-11-3-621. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, 5110 J. Caleb Boggs 
Building, 844 King Street, Wilmington, 
Delaware 19801. Copies of the proposed 
consent decree may also be examined at 
the Enviornmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004 (202-347-2072). A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue, NW, Box 1087, Washington DC 
20004. In requesting a copy, please 
enclose a check in the amount of $32.50 
(25 cents per page reproduction cost) 
payable to the Treasurer of the United 
States. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources, Division. 

[FR Doc. 91-3223 Filed 2-8-91; 8:45 am} 
BILLING CODE 4410-01-28 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-25,088] 


Checker Motors Co., LP. Kalamazoo, 
Mi; Revised Determination R 

Eligibility to Apply for Worker 
Adjustment Assistance 


On February 1, 1991, the Department, 
on its own motion, reopened its 
investigation for workers of Checker 
Motors Company in Kalamazoo, 
Michigan. The initial investigation 
resulted in a negative determination on 
January 18, 1991 because the 
“contributed importantly” test of the 
Group Eligibility Requirements for the 
Trade Act was not met. 

New information received by the 
Department shows that a major 
customer increased its imported 
purchases of automotive parts while 
decrasing its purchases from the 
Checker Motors Company during the 
relevant period. 

Investigation files show that worker 
separations and production and sales 
declines occurred in 1990 compared to 
1989. Accordingly, the Department is 
revising the subject negative 
determination. The revised 


_ to a worker 


determination applicable to TA-W- 
25,088 is hereby issued as follows: 

“All workers of Checker Motors Company, 
L.P., Kalamazoo, Michigan who become 
totally or partially separated from 
employment on or after November 7, 1989 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974.” 

Signed at Washington, DC, this 31st day of 
January 1991. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 91-3195 Piled 2-86-91; 8:45 am} 
BILLING CODE 4510-20-08 


[TA-W-25,272] 


Scott Co., Inc., Anderson, SC; 
Termination of Investigation 


Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on January 22, 1991 in response 
petition which was filed on 
behalf of workers at Scott Company, 
Inc., Anderson, South Carolina. 

An active certification covering the 
petitioning group of workers remains in 
effect (TA-W-25,228). Consequently, 
further investigation in this case would 
serve no purpose, and the investigation 
has been terminated. 

Signed at Washington, DC this 30th day of 
January 1991. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doe. 91-3197 Filed 2-8-91; 8:45 am] 
BILLING CODE 4610-20-14 


Mine Safety and Health Administration 
[Docket No, M-91-03-C] 


Eastern Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Eastern Coai Corporation, P.O. Box 
219, Stone, Kentucky 41567 has filed a 
petition to modify the application of 30 
CFR 75.305 (weekly examinations for 
hazardous conditions) to its Stone No. 4 
Mine (I.D. No. 15-02096) located in Pike 
County, Kentucky. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that seals be examined on @ 
weekly basis. 

2. Due to adverse roof conditions and 
standing water, two seals cannot be 
safely examined. Rehabilitation of the 
adverse roof conditions and dewatering 


the area is not feasible and would 
expose miners to unnecessary hazards. 

3. As an alternate method, the 
petitioner proposes to establish an 
evaluation point where the air quantity 
and quality would be evaluated. 

4. In support of this request, petitioner 
states that— 

(a) Tests for methane and the quantity 
of air would be determined weekly by a 
certified person at the station; and 

(b) The person making such 
examinations and test would place his/ 
her initials and the date and time at the 
station. A record of these examinations 
and tests taken would be recorded in a 
book kept on the surface. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for miners affected as 
that provided by the standard. 


- Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
March 123, 1991. Copies of the petition 
are available for inspection at that 
address. 


Dated: January 31, 1991. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 91-3196 Filed 2-8-1; 8:45 am] 
BILLING CODE 4510-43- 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 91-10} 


Agency Report Forms Under OMB 
Review. 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of agency report forms 
under OMB review. 


summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the agency has made the submission. 
Copies of the proposed forms, the 
requests for clearance (S.F. 83's), 
supporting statements, instructions, 
transmittal letters and other documents 





submitted to OMB for review, may be 
obtained from the Agency Clearance 
Officer. Comments on the items listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Paperwork Reduction Project. 

DATES: Comments are requested by 
March 13, 1991. If you anticipate 
commenting on a form but find that time 
to prepare will prevent you from 
submitting comments promptly, you 
should advise the OMB Paperwork 
Reduction Project and the Agency 
Clearance Officer of your intent as early 
as possible. 

ADDRESSES: Mr. D.A. Gerstner, NASA 
Agency Clearance Officer, Code NTD, 
NASA Headquarters, Washington, DC 
20546; Office of Management and 
Budget, Paperwork Reduction Project 
(2700-0004), Washington, DC 20503. 
FOR FURTHER INFORMATION CONTACT: 
Shirley C. Peigare, NASA Reports 
Officer, (703) 271-5541. 


Reports 


Title: Report on NASA Subcontracts. 
OMB number: 2700-0004. 
Type of request: Extension. 
Frequency of report: As Required. 
Type of respondent: State or local 
governments, businesses or other for- 
profit, non-profit institutions, small 
businesses or organizations. 
Annual respondents: 90. 
Responses per respondent: 75. 
Annual responses: 6,750. 
Hours per response: 25. 
Annual burden hours: 1,687. 
Abstract-need/uses: This report 
enables NASA to evaluate the extent to 
which its subcontracting program is 
attaining its stated purpose to distribute 
its procurements as widely as possible, 
in order to encourage a broad national 
base of research capability, to assist 
small business, small disadvantaged 
business, and to aid labor surplus areas. 
Dated: February 4, 1991. 
D.A. Gerstner, 
Director, IRM Policy Division. 
[FR Doc. 91-3162 Filed 2-8-91; 6:45 am] 
BILLING CODE 7510-01-M 


[Notice 91-11] 
Agency Report Forms Under OMB 
Review 


AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of agency report forms 
under OMB review. 


SUMMARr: Under the provisions of the 


Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed information collection 


requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the agency has made the submission. 

Copies of the proposed forms, the 
requests for clearance (S.F. 83's), 
supporting statements, instructions, 
transmittal letters and other documents 
submitted to OMB for review, may be 
obtained from the Agency Clearance 
Officer. Comments on the items listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Paperwork Reduction Project. 
DATES: Comments must be received in 
writing by March 13, 1991. If you 
anticipate commenting on a form but 
find that time to prepare will prevent 
you from submitting comments 
promptly, you should advise the Agency 
Clearance Officer and the Paperwork 
Reduction Project of your intent as early 
as possible. 
ADDRESSES: Mr. D. A. Gerstner, NASA 
Agency Clearance Officer, Code NTD, 
NASA Headquarters, Washington, DC 
20546; Office of Management and 
Budget, Paperwork Reduction Project 
(2700-0055), Washington, DC 20503. 
FOR FURTHER INFORMATION CONTACT: 
Shirley C. Peigare, NASA Reports 
Officer, (703) 271-5541. 
Reports 

Title: NASA FAR Supplement, part 
18-32, Contract Financing. 

OMB number: 2700-0055. 

Type of request: Extension. 

Frequency of report: As Required. 

Type of respondent: State or local 
governments, businesses or other for- 
profit, non-profit institutions, small 
businesses or organizations. 

Annual respondents: 45. 

Responses per respondent: 3. 

Annual responses: 135. 

Hours per responses: 5. 

Annual burden hours: 675. 

Abstract-need/uses: The contractor 
must notify NASA if funds are 
inadequate for performance through the 
agreed upon contract completion date. 

Dated: February 4, 1991. 
D.A. Gerstner, 
Director, IRM Policy Division. 
[FR Doc. 91-3163 Filed 2-8-91; 8:45 am] 
BILLING CODE 7510-01-M 


[Notice 91-12] 
Agency Report Forms Under OMB 
Review 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of agency report forms 
under OMB review. 
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summany: Under the provisions of the © 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
FEDERAL REGISTER notifying the public 
that the agency has made the 
submission. 
Copies of the proposed forms, the 
requests for clearance (S.F. 83's), 
supporting statements, instructions, 
transmittal letters and other documents 
submitted to OMB for review, may be - 
obtained from the Agency Clearance 
Officer. Comments on the items listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Paperwork Reduction Project. 
DATES: Comments are requested by 
March 13, 1991. If you anticipate 
commenting on a form but find that time 
to prepare will prevent you from 
submitting comments promptly, you 
should advise the OMB Paperwork 
Reduction Project and the Agency 
Clearance Officer of your intent as early 
as possible. 


ADDRESSES: Mr. D.A. Gerstner, NASA 
Agency Clearance Officer, Code NTD, 
NASA Headquarters, Washington, DC 
20546; Office of Management and 
Budget, Paperwork Reduction Project 
(2700-0041) Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Shirley C. Peigare, NASA Reports 
Officer, (703) 271-5541. 


Reports 


Title: NASA Procurement Regulation. 

OMB number: 2700-0041. 

Type of request: Extension. 

Frequency of report: As required. 

Type of respondent: State or local 
governments, businesses or other for- 
profit, non-profit institutions, small 
businesses or organizations. 

Annual respondents: 3,792. 

Responses per respondent: 7.1 

Annual responses: 26,923. 

Hours per response: 24. 

Total burden hours: 646,152. 

Total recordkeeping hours: 7,584. 

Annual burden hours: 653,736. 

Abstract-need/uses: The contract 
forms and recordkeeping requirements 
used in collecting information from 
contractors are used for providing 
management information to NASA, to 
allow contract monitoring, and to meet 
other Executive and Legislative Branch 
statutory requirements as implemented 
by the NASA Procurement Regulation. 
Applies to contracts initiated prior to 
April 1, 1984. ; 
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Dated: February 4, 1991. 


D.A. Gerstner, 

Director, IRM Policy Division. 

[FR Doc. 91-3164 Filed 2-8-91; 8:45 am} 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. NFAH. 


ACTION: Notice. 


SUMMARY: The National Endowment for 


the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35}. 

DATES: Comments on this information 
collection must be submitted by March 
13, 1991. 

ADDRESSES: Send comments to Mr. Dan 
Chenok, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., Room 3002, 
Washington, DC 20503; (202-395-7316). 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, Room 
203, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401). 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, Room 203, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401) 


[FR Doce. 91-3121 Filed 2-86-91; 8:45 am} 
BILLING CODE 7555-61-44 


NUCLEAR REGULATORY 
COMMISSION 
[Docket Nos. 50-348 and 50-364] 


Joseph M. Farley Nuclear Piant, Units 1 
and 2, Alabama Power Co.; 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 


from whom copies of the documents are 
available. 

SUPPLEMENTARY INFORMATION: The 
Endowment requests the review of a 
new collection of information. This entry 
is issued by the Endowment and 
contains the foll information: 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5} an estiamte of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: F¥ 1992 Arts Education 
Partnership Grants. 

Frquency of collection: Annually; 
Biennially. 

Respondents: State or local 
governments. 

Use: Guideline instructions and 
applications elicit relevant information 
from state arts agencies that apply for 
funding under the new Arts Education 
Partnership Grants category. The 
category was created by the merger of 
the SAEG and AISBEG categories, and 
supports the Endowment’s goals to 
provide substantial arts education 
experiences for pre K-12 students and to 
make the arts a basic part of education 
in pre K-12 schools. 

Estimated number of respondents: 56. 

Average burden hours per response: 


34. 

Total estimated burden: 1,904. 
Anne C. Doyle, 
Administrative Services Division, National 
Endowment for the Arts. 
[FR Doc. 91-3137 Filed 2-8-91; 8:45 am] 
BILLING CODE 7537-01-M 


NATIONAL SCIENCE FOUNDATION 


St address 


Commission (the Commission) is 
considering issuance of an amendment 
to an exemption from the requirement of 
footnote d-2(c) of appendix A to 10 CFR 
part 20 issued by the Commission on 
October 23, 1984, to Alabama Power 
Company (the licensee), for the Joseph 
M. Farley Nuclear Plant, Units 1 and 2 
(Farley 1 and 2), located near the city of 
Dothan, Alabama. 


NATIONAL SCIENCE FOUNDATION 


Special Emphasis Panel in Physics; 
Meeting 


SUMMARY: In accordance with the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), the National 
Science Foundation announces the 
following meeting(s) to be held at 1800 G 
Street, NW., Washington, DC 20550 
(except where otherwise indicated). 
SUPPLEMENTARY INFORMATION: The 
purpose of the meetings is to provide 
advice and recommendations to the 
National Science Foundation concerning 
the support of research, engineering, and 
science education. The agenda is to 
review and evaluate proposals as part of 
the selection process for awards. The 
entire meeting is closed to the public 
because the panels are reviewing 
proposals that include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 
552b(c}, the Government in the Sunshine 
Act. 


CONTACT PERSON: M. Rebecca Winkler, 
Committee Management Officer, room 
208, 357-7363. 

Dated: February 5, 1991. 
M. Rebecca Winkler, 
Committee Management Officer. 


Times Date(s) 


8:00 am 6:00 pm... 2/18/9t 
8:00 am 2:00 pm... 2/19/81 


Environmental Assessment 
Identification of Proposed Action 

The proposed action would relax the 
requirement contained in the exemption 
issued October 23, 1984, which states 
that canisters will be maintained in 
Class A storage. The amendment would 
allow the authorized MSA GMR-I 
canisters to be stored in a Class C 
storage environment. The amendment 
also revises the fit factor for the 





respirator in which the canisters will be 
used. The staff's technical evaluation of 
this request will be published in a report 
entitled “Safety Evaluation by the Office 
of Nuclear Reactor Regulation Related 
to Class C Storage Environment for 
Sorbent Canisters, Joseph M. Farley 
Nuclear Plant, Units 1 and 2.” 

The evaluation is responsive to the 
licensee's February 19, 1990, application, 
as supplemented June 11, 1990, and 
December 5, 1990, for an amendment to 
the exemption. 


The Need for the Proposed Action 


The proposed amendment to the 
exemption is needed because the Class 
A storage requirement is unnecessarily 
restrictive and results in lost work time 
to retrieve the canisters from the Class 
A storage area. The revised fit factor 
resolves an inconsistency between the 
original exemption issued on October 
23, 1984, and the requirements of 


appendix A to 10 CFR part 20. 


Environmental Impacts of the Proposed 
Action 


.The proposed amendment to the 
exemption permits the use of Class C 
storage which will allow sufficient 
canisters to be stored where they can 
easily be obtained for use. The Class A 
storage area requirement necessitates 
frequent and time-consuming rest 
during periods of heavy GMR-I canister 
use. In addition, Class C storage would 
preclude the unnecessary discarding of 
canisters subjected to temperature and 
humidity conditions solely to meet a 
storage requirement not imposed or 
utilized by the manufacturer. 

The exemption granted on October 23, 
1984, included a limitation that the 
canisters be used with a full facepiece 
capable of providing a protection factor 
greater than 100. Protection factors are a 
measure of protection from the work 
place atmosphere that can be assumed 
when using a particular respirator. 
Protection factors are established in 
appendix A to 10 CFR part 20 for 
Various Classes of respirators. Appendix 
A to 10 CFR part 20 specifies a 
maximum protection factor of 50 for a 

full facepiece negative pressure 
respirator in which the MSA GMR-I 
canisters are to be used. Therefore, 
appendix A to 10 CFR part 20 does not 
allow credit for a protection factor of 


100 for a full facepiece respirator as 


specified in the original exemption. 

In response to discussions with the 
staff, the licensee resolved this issue by 
revising the amendment request to 
commit to use the MSA GMR-I canisters 
with a full facepiece respirator capable 
of providing a fit factor equal to or 
greater-than 500. A minimum fit factor of 
500 is consistent with current good 
industry practice and has been found 
acceptable in the past by the staff. 
Therefore, the revised fit factor is 
acceptable for the use of the MSA 
GMR-I canisters at Joseph M. Farley 
Nuclear Plant, Units 1 and 2. 

With regard to potential radiological 
impacts to the general public, the 
proposed exemption amendment 
involves features located entirely within 
the restricted area as defined in 10 CFR 
part 20. It does not affect the potential 
for or consequences of radiological 
accidents and does not affect 
radiological plant effluents. 
Consequently, the Commission 
concludes that there are no significant 
radiological impacts associated with the 
proposed exemption amendment. 

With regard to potential 
nonradiological impacts, the proposed 
exemption amendment does not affect 
nonradiological plant effluents and has 
no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiologica) environmental) impacts 
associated with the proposed exemption 
amendment. 


Alternative to the Proposed Action 


Because the staff has concluded that 
there is no significant environmental 
impact associated with the proposed 
exemption amendment, any alternative 
to this amendment will have either no 
significantly different environmental 
impact or greater environmental impact. 

The principal alternative would be to 


deny the requested exemption 


amendment, This would not reduce 


environmental] impacts as a result of the ~ 


plant operations. 
Alternative Use of Resources 


This action does not involve the use of 
any resources not previously ccnsidered 


in the Final Environmental Statement 


related to the operation of the Joseph M. 
Farley Nuclear Plant, Units 1 and 2, 


dated December 1974. 


Agencies and Persons Consulted 


The staff reviewed the licensee's 
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request that supports the proposed 
exemption amendment. The staff did not 
consult other agencies or persons, 


Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption 
amendment. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for the exemption 
amendment dated February 19, 1990, as 
supplemented June 11, 1990, and 
December 5, 1990, which are available 
for public inspection at the 
Commission's Public Document Room, 
2120 L Street, NW., Washington, DC and 
at the local public document room, 
Houston-Love Memorial Library, 212 W. 
Burdeshaw Street, Dothan, Alabama 
36302. 


Dated at Rockville, Maryland, this ist day 
of February 1991. 

For the Nuclear Regulatory Commission. 
Ronnie H. Lo, 
Acting Director, Project Directorate I-1, 
Division of Reactor Projects I/II, Office of 
Nuclear Reactor Regulation. 
[FR Doc. 91-3117 Filed 2-86-91; 8:45 am] 


BILLING CODE 7590-01-M 


(Docket No. 72-9 (S0-267)] 


Public Service Company of Colorado; 
issuance of Environmental 
Assessment and Finding of no 
Significant impact for the Fort St. 
Vrain independent Spent Fuel Storage; 
Installation at the Fort St. Vrain 
Nuclear Generating Station 


The U.S. Nuclear Regulatory 
Commission (the Commission] is 
considering issuance of a materials 
license under the requirements of title 10 


of the Code of Federal Regulations, part 
72 (10 CFR part 72}, to Public Service 


Company of Colorado (PSC or the 
Applicant), authorizing receipt and 
storage of spent fuel in an independent 


spent fue) storage installation (ISFSI) 
located onsite at its Fort St. Vrain 


Nuclear Generating Station, Weld 


County, Colorado. The Commission's 


Office of Nuclear Material Safety and 
Safeguards, Division of Industrial and 
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Medical Nuclear Safety, has completed 
its environmental review in support of 
the issuance of a materials license. The 
“Environmental Assessment (EA) 
Related to the Construction and 
Operation of the Fort St. Vrain 
Independent Spent Fuel Storage 
Installation” has been issued in 
accordance with 10 CFR part 51. 

Description of the Proposed Action: 
The proposed licensing action would 
authorize the Applicant to construct and 
operate a dry storage ISFSI. The 
function of the ISFSI is to provide 
interim storage for up to 1482 fuel _- 
elements (which includes standard fuel 
elements, control fuel elements, and 
bottom control fuel elements), 37 keyed 
top reflector control rod elements, and 6 
neutron source elements. Fuel elements 
are loaded into fuel storage containers 
(FSCs) within the Fort St. Vrain Nuclear 
Generating Station reactor building, and 
subsequently transported inside a 
transfer cask to the onsite modular vault 
dry store (MVDS), where the FSCs are 
removed from the cask and lowered into 
shielded vault modules for storage. The 
MVDS is designed for 40-year interim 
storage of Fort St. Vrain high 
temperature gas-cooled reactor (HTGR) 
fuel in a contained, shielded system. The 
license for an ISFSI under 10 part 72 is 
issued for 20 years, but the licensee may 
seek to renew the license, if necessary, 
‘prior to its expiration. 

Need for the Proposed Action: PSC 
has initiated a program of defueling the 
reactor at Fort St. Vrain as part of the 
reactor decommissioning program. As 
part of long-term contracts with the 
Department of Energy (DOE), PSC had 
initially arranged for the fuel from Fort 
St. Vrain to be placed in dry storage at 
the Idaho National Engineering 
Laboratory (INEL). Under this 


agreement, over 120 shipments have 
been delivered since 1981. However, in 
September 1989, the Governor of Idaho 
prohibited DOE from receiving any 
subsequent shipments of Fort St. Vrain 
spent fuel, and the remainder has been 


held onsite at Fort St. Vrain. The reactor 


core is divided into six segments. One- 
third of the core has been off-loaded 
into spent fuel storage wells. The 
existing onsite spent fuel storage 
capacity has been exhausted. 
Consequently, defueling of the reactor 


was suspended in February 1990. 
Because the storage option is not 


available at INEL, PSC must find interim 


storage and has proposed to construct 

and operate an onsite [ISFSI at its Fort 

St. Vrain Nuclear Generating Station. 
Environmental Impacts of the 


Proposed Action: As discussed in the 
EBA, no significant impacts from 


construction of the ISFSI are 


anticipated. Similarly, no significant 
impacts are expected from ISFSI 
operations. The activities will affect 
only about 11 acres of land. Potential 
impacts from fugitive dust, erosion, and 
noise levels which are typical for the 
planned construction activities are 
minimal, and with good construction 
practices will be controlled to 
insignificant levels. 

The radiological impacts from liquid 
and gaseous effluents arising from cask 
loading and preparation are minimal. 
They fall within the scope of impacts 
evaluated for licensed reactor 
operations and are controlled by the 
existing Fort St. Vrain reactor technical 
specifications. The primary radiological 
exposure pathway associated with ISFSI 
operation is direct irradiation of nearby 
residents and site workers. The highest 
dose to the nearest resident for any year 
is about 0.1 mrem, which is well within 
the 25 mrem/yr requirement of 10 CFR 
72.104. The highest collective dose 
commitment for any year to the 
population within 5 miles of the ISFSI 
will not exceed 0.45 person-rem. Dose 
levels beyond this distance are 
insignificant. The radiological impacts 
from the postulated worst-case accident 
at the Fort St. Vrain ISFSI are within the 
5 rem criteria for whole body and organ 
doses to an individual, as specified in 10 
CFR 72.106(b), and are less than the 
Environmental Protection Agency 
Protective Action Guides for individuals 
exposed to radiation as a result of 
accidents. 5 

Alternatives to the Proposed Action: 
The “Final Generic Environmental 
Impact Statement (FGEIS) on Handling 
and Storage of Spent Light Water Power 
Reactor Fuel,’””» NUREG—0575, found that 
ISFSIs represent a major means of 
interim storage at a reactor site. 
Although this FGEIS is directed toward 
the storage of spent fuel from light water 
power reactors, a number of its 
conclusions may be extended to HTGR 
fue). While the environmental] impacts of 
the dry storage ISFSI option were not 
specifically addressed in the FCEIS 
(storage of light-water-cooled power 
reactor spent fuel in a water pool was 
specifically addressed), the use of 
alternative dry passive storage 
techniques for aged fuel appeared to be 
equally feasible and environmentally 
acceptable, although environmental 
impacts need to be considered on a site- 
specific basis. 

Severa) alternatives were discussed in 
the EA, but none were more protective 


of the environment or sufficiently met 


the spent fuel storage requirements for 


the Fort St. Vrain Nuclear Generating 


Station. Because the Commission has 
concluded there are no significant 


environmental impacts associated with 
the proposed action, any alternative of 
equal or greater environmental impacts 
need not be evaluated. 

Alternative Use of Resources: The 
only resources committed irretrievably 
and not previously considered in 
environmental documents relating to the 
Fort St. Vrain Nuclear Generating 
Station are the steel, concrete, and other 
construction materials used in the ISFSI 
FSCs and MVDS. 

Agencies and Persons Contacted: 
Outside agencies that were contacted 
for supporting documentation in 
connection with the preparation of the 
Environmental Assessment include: 
Colorado Department of Health, 
Radiation Control Division; Weld 
County Pl Commission; Weld 
County Sheriff's Office; Weld County 
Health Department, and Weld County 
Office of Emergency Mangement. 

Finding of No Significant Impact: In 
summary, the ISFSI is located in a highly 
disturbed area within the confines of the 
Fort St. Vrain Nuclear Generating 
Station exclusion area and will require 
only a minor commitment of land 
resources. The proposed action will 
cause no release of effluents, and there 
will be no significant increases in 
individual and collective radiation doses 
to either the public or onsite workers. 
Potential offsite impacts from a 
postulated worst-case credible accident 
are a small fraction of the regulatory 
limits of 10 CFR 72.106, and well below 
the Environmental Protection Agency’s 
Protective Action Guides. Therefore, the 
proposed action will not significantly 
affect the quality of the human 
environment. Accordingly, pursuant to 
the requirements of 10 CFR 51.31 and 10 
CFR 51.32, the Commission has 
determined that a finding of no 
significant impact is appropriate and 
that an environmental impact statement 
(EIS) need not be prepared for the 
issuance of a materials license for the 
Fort St. Vrain [SFSI. 

The BA for the proposed action, on 
which this Finding of No Significant 
Impact is based, relied upon several 
environmental] documents, with 
independent assessment of data, 
analyses and results. The following 
documents were utilized: (1) “Final 
Environmental Statement Related to 
Operation of Fort St. Vrain Nuclear 
Generating Station,” dated August 1972; 
[2) “Applicant's Environmental Report 
Operating License Stage,” dated 


December 1970; (3) “Independent Spent 


Fuel Storage Installation Environmental 
Report,” PSC of Colorado, dated June 22, 


1990: (4) Supplemental Information tc 
the “Independent Spent Fuel Storage 





Installation Environmental Report,” PSC 
of Colorado, dated December 20, 1990, 
and January 14, 1991; and (5) “Final 
Generic Environmenta) Impact 
Statement ou Handling and Storage of 
Spent Light Water Power Reactor Fuel,” 
NUREG-—6575, Volumes 1-3, August 
1979. 

The EA and other documents related 
to this proposed action are available for 
public inspection and for copying for a 
fee at the NRC Public Document Roam, 
7120 L Street, NW., Washington, OC 
20555, and at the Local Public Document 
Room at the Weld County District Public 


Library, 23rd Avenne Branch, Greeley, 
Colorado, 60631. 


Dated at Rockville, Maryland, this ist day 
of February, 1991. 


For the Nuclear Regulatory Commission. 
John P. Roberts, 
Acting Chief, Fuel Cycle Safety Branch, 
Division of Industria} and Medica) Nuclear 
Safety, Office of Nuclear Material Safety and 
Safeguards, 


[FR Doc. 91-3116 Filed 2—8-91; 8:45 am} 
BILLING CODE 7556-01-M 


Application for License to Export a 
Utilization Facility 


Pursuant to 10 CFR 110,70(b] “Public 
notice of receipt of an application”, 
please take notice that the Nuclear 
Regulatory Commission has received the 
following application for an export 
license. A copy of the application is on 
file in the Nuclear Regulatory 
Commission’s Public Document Room 


Yocated at 2120 L Street, NW., 
Washington, DC. 


NRC Export LICENSE APPLICATION 
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A request for a hearing or petition for 
leave to intervene may be filed within 30 
days after publication of this notice in 
the Federal Register. Any request for 
hearing or petition fer leave to intervere 
shall be served by | the requestor or 
petitioner upon the applicant, the Office 
of the General Counsel, U.S. Nuclear 


Regulatory Commission, Washington, 
DC 20555; the Secretary, U.S. Nuclear 
Regulatory Commission; and the 
Executive Secretary, U.S. Department of 
State, Washington, DC 20520. 


In its review of the application for a 
license to export a utilization facility as 


defined in 10 CFR part 110 and noticed 
herein, the Commission does not 
evaluate the health, safety or 
environmental effects in the recipient 
nation of the material to be exported. 


The information concerning this 
application follows. 


py (8) rod cluster control eg France. 


Dated this 31st day of January 1991 at 
Rockville, Maryland. 

For the Nuclear Regulatory Commission. 
Ronald D. Hauber, 
Assistant Director for Exports, Security, oe 
Safety ion, fnternational 
Office of Governmental and Public Affairs, 
[FR Doc. 91-3118 Filed 2-8-91; 8:45 am} 
BILLING CODE 7590-01-M 


Nuclear Safety Research Review 
Committee; Meeting 


February §, 1981. 

In accordance with the requirements 
of the Federal Advisory Committee Act 
(FACA), the Nuclear Safety Research 
Review Conmnittee (NSRRC} will hold 
its next meeting on February 27 and 28, 
1991. The meeting will be held in room 
A-B of Building 822 at the Sandia 
Nationa} Laboratories in Albuquerque, 
New Mexico. The meeting will be open 
to the public. Sandia National 
Laboratories is located on the Kirtland 

’ Air Force Base in Albuquerque, and 

admission to the Air Force Base is 
controlled. Members of the public 
desiring to attend this meeting must 
register at the Wyoming Boulevard 
security gate in order to gain access to 
the Base. At least 30 minutes should be 
allowed for obtaining the required 
clearance. 


The NSERC provides advice to the 
Director of he Office of Nuclear 
Regulatory Research (RES) on matters of 
overall management importance in the 
direction of the NRC's program of 
nuclear safety research. The purpose of 
this meeting will he to review the NRC's 
severe accident research program for 
which a number of projects are 
conducted at Sandia. 


Wednesday, February 27, 1992 
8:30 a.m.—12 neon: RES staff will make 


presentations on the Severe Accident 
Intégration Plan and its status. 


Thrusday, February 28, 1981 


8:30 a.m.—3 p.m.: Sandia staff will 
make presentations on severe accident 
research projects in progress. 

3 p.m.-5 p.m.: The Chairman of the 
Committee wil} hold discussions on 
information just presented, plans for the 
next NSRRC meeting, and other 
business that might come before the 
Committee. 

5 p.m.: Adjourn. 

Members of the public may file 
written statements regarding any matter 
to be discussed at the meeting. Members 
of the public may also make requests to 
speak at the meeting, but permission to 
speak will be determined by the 
Committee Chairperson in accordance 


with procedures established by the 


Committee. A verbatim transcription 
will be made of the meeting, and a copy 


of the transcript will be placed in the 
NRC’s Public Document Room in 
Washington, DC. 

Inquiries regarding this notice, any 
subsequent changes in the status of the 
meeting, the filing of written statements, 


requests to speak at the meeting, or the 
transcription, may be made to the 
Designated Federal Officer, Dr. Ralph O. 
Meyer (telephone: 301/492-3904}, 


between 6:15 a.m. and § p.m. 


Dated: February 5, 1991. 
john GC. Hoyle, 
Advisory Committee, Management Officer. 
[FR Doc, 91-3173 Filed 2-8-91; 8:45 am| 
BILLING CODE 7590-01-M 


New Standard T: 
Specifications (Draft); A\ Availability 


AGENCY: Nuclear Regulatory 
Commission. 


actTion: Notice of availability. 


SumMARY: The Nuclear Regulatory 
Commission {NRC} has published five 
DRAFT reports documenting the results 
of the NRC staff review of new Standard 
Technical Specifications (STS) proposed 
by vendor-specific utility owners groups. 
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These new STS were developed based 
on the criteria in the interim 
Commission Policy Statement on 
Technical Specification Improvements 
for Nuclear Power Reactors, dated 
February 6, 1987, 

The new STS will be used as bases for 
individual nuclear power plant owners 
to develop improved plant-specific 
technical specifications. The NRC staff 
is issuing these draft new STS for a 
comment period. Following the comment 
period, the NRC staff will analyze 
comments received, finalize the new 
STS, and issue them for plant-specific 
implementation. 

Comments should be submitted in 
accordance with the following guidance: 
Mark, in pen and ink, the exact wording 
of proposed changes on copies of all the 
affected pages of the draft NUREC. 
Number each proposed change. Provide 
the technical justification for each 
proposed change separately, cross 
referenced to the applicable proposed 
change on the marked up pages. 

DATES: Submit comments by March 15, 

1991, Comments received after this date 
will be considered if it is practical to do 
80, but the Commission is able to assure 


consideration only for comments 
received by this date. 


ADDRESSES: Submit written comments 
to: David L. Meyer, Chief, Regulatory 
Publications Branch, Division of 
Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

Hand deliver comments to: 7920 
Norfolk Avenue, Bethesda, Maryland, 
between 7:45 a.m. and 4:15 p.m. on 
Federal workdays. 

FOR FURTHER INFORMATION CONTACT: 
Mark Reinhart, U.S, Nuclear Regulatory 
Commission, Washington, DC 20555. 
Telephone (301) 492-3139. 

A free single copy of each of the 
following draft NUREGs may be 
requested by those considering public 
comment by writing to the Office of 
Information Resources Management, 
Distribution Section, U.S. Nuclear 
. Regulatory Commission, Washington, 
DC 20555. A copy is also available for 
inspection or copying for a fee in the 
NRC Public Document Room 2120 L 


Street, NW., (Lower Level), Washington 


DC. 
The five drafts of the new Standard 
Technical Specifications, containing 3 
volumes each, are as follows: 
NUREG-1430, “Standard Technical 
Specifications, Babcock and Wilcox 
Plants.” 

NUREG-1431, “Standard Technical 
Specifications, Westinghouse 
Plants.” 


S-051999 0049(03)(08-FEB-91-15:24:42) 


NUREG~1432, “Standard Technical 
Specifications, Combustion 
Engineering Plants.” 

NUREC-1433, “Standard Technical 
Specifications, General Electric 
Plants, BWR) 4.” 

NUREG—1434, “Standard Technical 
Specifications, Genera) Electric 
Plants, BWR/6.” 

Dated at Rockville, Maryland, this 1 day of 

February, 1991. 

For the Nuclear Regulatory Commission. 

Jose A. Calvo, 

Chief, Technical Specifications Branch, 

Division of Operational Events Assessment, 

Office of Nuclear Reactor Regulation. 

{FR Doc. 91-3177 Filed 2-8-91; 8:45 am] 


BILLING CODE 7690-01-M 


[Docket No. 50-219) 


GPU Nuclear Corporation; 
Consideration of Issuance of 
Amendment to Provisional Operating 


License and Opportunity tor Hearing 
The U.S. Nuclear Regulatory 


Commission (the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-16, issued to GPU Nuclear 
Corporation (GPUN, the licensee), for 
operation of the Oyster Creek Nuclear 
Generating Station located in Ocean 
County, New jersey. 

e amendment would revise the 
Technical Specifications as follows: 

(1) Section 3.3.A(iv) and curves (a), (b) 
and (c} in Figure 3.3.1 would be revised 
to provide new pressure-temperature (P- 
T) operating curves for operation up to 
17 effective full power years (EFPY) and, 

(2) Section 3.3.B would be revised to 


provide a new reactor vessel 


temperature limit for full tensioning of 
the reactor vessel closure head studs. 

(3) Current Oyster Creek Technical 
Specifications show P-T apeniiing 
curves in three (3) different 
Technical Specification Change Request 
No. 194 provides all three (3) P-T curves 
in one figure (Figure 3.3.1). To reflect this 
arrangement, editorial changes would be 
made in section 3.3.A and its Bases, and 
section 4.3.A and its Bases. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

By March 13, 1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 


5431 
proceeding must file a written request 


for a hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2, Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DG 20555 and at the Local 
Public Document Room located at 
Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
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shall provide @ brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555, by the above date. Where 
petitions are filed during the last ten (10) 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at 1-(800) 325- 
6000 (in Missouri 1-{800) 342-6700). The 
Western Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
John F. Stolz: Petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Ernest L. Blake, Jr., 


Washington, DC 20037, attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 


for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714{a){1){i}-{v)} and 2.714{d). 

If a request for a hearing is received, 
the Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated January 11, 1991, 
which is available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555, and 
at the Local Public Document Room, 
Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. 

Dated at Rockville, Maryland, this 4th day 
of February 1991. 

For the Nuclear Regulatory Commission. 
John F. Stolz, Director, 

Project Directorate I-4, Division of Reactor 
Projects—1/II, Office of Nuclear Reactor 
Regulation. 

[FR Doe. 91-3175 Filed 2-8-91; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 030-30391; License No. 45- 


2496701 EA 90-142] 


Woodbridge, 
Civil Monetary Penaity 
I 


Tri-State Associates, Inc. (Licensee) is 
the holder of License No. 45-24967-01 
issued by the Nuclear Regulatory 
Commission (NRC or Commission) on 
March 16, 1988 and last amended on 
December 3, 1990. The license 
authorizes the Licensee to perform 
industrial radiography at temporary job 
locations in accordance with the 
conditions specified therein. 

il 

Safety inspections of the Licensee's 
activities were conducted on july 31 and 
August 1, 1990, at the Tri-State 
Associates, Inc. office in Woodbridge, 
Virginia and at a field radiography site 
in Washington, DC. The results of these 
inspections indicated that the Licensee 
had not conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 


Proposed Imposition of Civil Penalty 
(Notice) was served upon the License by 
letter dated September 24, 1990. The 
Notice states the nature of the 
violations, the provisions of the NRC’s 
requirements that the Licensee had 
violated, and the amount of the civil 
penalty proposed for the violations. The 
Licensee responded to the Notice by 
letters dated October 15 and November 
16, 1990. In its responses, the Licensee 
admitted the violations but requested 
mitigation or remission of the proposed 
civil penalty based on the fact that it is 
a small business with limited resources 
and finances and on the hardship that 
the proposed civil penalty would 
impose. 


After consideration of the Licensee’s 
responses and the statements of fact, 
explanation, and argument for 
mitigation contained therein, and 
financial information, the NRC staff has 
determined, as set forth in the appendix 
to this Order, that the violations 
occurred as stated. However, based on 
review of the Licensee’s financial 
information, the staff has determined 
that the proposed penalty of $7,500 
should be mitigated to $3,750. 


IV 


In view of the foregoing and pursuant 
to Section 234 of the Atomic Energy Act 
of 1954, as amended (Act), 42 U.S.C. 

2282, and 10 CFR 2.205, It is hereby 
coal that: 

The Licensee pay a civil penalty in the 
amount of $3,750 within 30 days of the 
date of this Order, by check, draft, or 
money order, payable to the Treasurer 
of the United States and mailed to the 
Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, 
DC 20555. In the alternative, the civil 
penalty may be paid in 36 monthly 
installments that would include accrued 
interest. If payment is to be made in 
monthly installments, the Licensee shall 
contact the Director Office of 
Enforcement, within the 30 day period to 
arrange the terms and conditions of 
payment. 

The Licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing should be clearly 
marked as a “Request for an 
Enforcement Hearing” and shall be 
addressed to the Director, Office of 
Enforcement, U.S. Nuclear Regulatory 
Commission, ATTN: Document Control _ 
Desk, Washington, DC 20555. Copies . 
also shall be sent fo the Secretary, U.S. 
Nuclear Regulatory Commission and the 
Assistant General Counsel for Hearings 
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and Enforcement at the same address 
and to the Administrator, NRC 
Region II, 101 Marietta St. NW., Atlanta, 
Georgia 30323. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the Licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
If payment of the entire civil penalty or 
an arrangement for payment of the civil 
penalty in installments in accordance 
with section IV above has not been 
made by that time, the matter may be 
referred to the Attorney General for 
collection. 

In the event the Licensee requests a 
hearing as provided above, the issues to 
be considered at such hearing shall be: 

Whether, on the basis of the 
violations admitted by the Licensee, this 
Order should be sustained. 

Dated at Rockville, Maryland this 4th day 
of February, 1991. 

For the Nuclear Regulatory Commission. 
Hugh L. Thompson, Jr., 

Deputy Executive Director for Naclear 
Materials Safety, Safeguards, and Operations 
Support. 


Appendix—Evaluations and Conclusion 


On September 24, 1990, a Notice of 
Violation and Proposed Imposition of 
Civil Penalty (Notice) was issued for 
violations identified during NRC safety 
inspections. Tri-State Associates, Inc. 
responded to the Notice on October 15, 
and November 16, 1990. The Licensee 
admitted the violations but requested 


mitigation of the proposed civil penalty. — 


The NRC’s evaluation and conclusion 


regarding the Licensee’s requests are as 
follows: 


Restatement of Violation 
I. Violations Assessed a Civil Penalty 

A. 10 CFR 20.101{a) requires that the 
licensee limit the whole body radiation dose 
of an individual in a restricted area to one 
and one quarter rems per calendar quarter, 
except as provided by 10 CFR 20.101(b}. 10 
CFR 20.101(b) allows a whole body radiation 
dose of three rems per calendar quarter 
provided specified conditions are met. 

Contrary to the above, the Licensee did not 
limit the whole body radiation dose of a 
radiographer working in a restricted area to 
the three rems per ius quarter, although 
the remaining conditions of 10 CFR 20.101(b} 
had been met. Specifically, the individual 


received a whole body radiation dose of 3.620 
rems in the Licensee's calendar quarter 
January 25 through April 24, 1990. 

B. 10 CFR 20.405(a)} requires, in part, that 
each licensee make a written report to the . 
Commission concerning each exposure to 
radiation in excess of any applicable limit in 
part 20 or in the NRC license, within 30 days 


of the occurrence. 10 CFR 19.13(d) requires 


that the Licensee make a written report of 
such exposures to the individual’s exposed 
no later than the transmittal to the 
Commission. 

Contrary to the above, as of the July 31, 
1990 inspection, a period exceeding 30 days 
from April 25, 1990, the Licensee had not 
made a written report to the Commission, or 
to the individual exposed, of an individual’s 
whole body exposure to 3.620 rems, a dose in 
excess of the three rems per quarter allowed 
by 10 CFR 20.101fb). The pertinent calendar 
quarter extended from January 25, 1990 
through April 24, 1990. 

C. 10 CFR 20.201(b) requires that each 
licensee make such surveys as may be 
necessary to comply with the requirements of 
part 20 and that are reasonable under the 
circumstances to evaluate the extent of 
radiation hazards that may be present. As 
defined in 10 CFR 20.201(a), “survey” means 
an evaluation of the radiation hazards 
incident to the production, use, release, 
disposal or presence of radioactive materials 
or other sources of radiation under a specific 
set of conditions. 

10 CFR 20.101{a) limits the whole body 
radiation dose of an individual in a restricted 
area to one and a quarter rems per calendar 
quarter, except ‘as provided by 10 CFR 
20.101{b). Paragraph (b) allows a whole body 
radiation dose of three rems per calendar 
quarter provied specific conditions are met. 

Contrary to the above, the Licensee failed 
to perform a survey associated with the loss 
of a film badge assigned to a radiographer in 
order to ensure that his whole body dose for 

e calendar quarter January 25 through April 
24, 1980 did not exceed three rems. The 
conditions of 19 CFR 29.101(b} had been met. 

D. 10 CFR 20.407{b)} requires that certain 
licensees as specified in 10 CFR 20.408 submit 
to the Commission, within the first quarter of 
each calendar year, a report of exposures 
recorded for individuals under a licensed 
program for the year. 

Contrary to the above, as of August 2, 1990, 
the Licensee, which was subject to this 
requirement, had not submitted the required 
report for calendar years 1988 and 1989. 


Summary of Licensee’s Response 

in its response, the Licensee did not contest 
the violations as stated in the Notice. 
However, the Licensee requested remission 
or mitigation of the civil penalty because the 
Licensee is a woman-owned small business 
with limited financial resources, and paying 
the proposed civil penalty would create e 
severe hardship which will produce an 
unhealthy financial condition. In response to 
an NRC request, the Licensee then submitted 
copies of business income tax returns for 
1987, 1988, 1989 and an interim financial 
statement for the first six months of 1990. 


NRC Evaluation of Licensee’s Response 


The NRC’s Enforcement Policy recognizes 
that a licensee's ability to pay is a proper 
consideration in determining the amount of a 
civil penalty. The Licensee's financial 
information submitted in its November 16, 
1990 letter reflects a emall business with 
about four employees operating at a loss for 
the past three years, and therefore, pro 
evidence that imposition of the ep penalty 


in the proposed amount would significantly 
impair the Licensee’s financial condition. In 


light of this situation, the penalty should be 
mitigated. 
NRC Conclusion 

The NRC staff has carefully reviewed the 
financial information submitted by the 
Licensee. The NRC has determined that in 
light of the Licensee's ability to pay, the 
proposed civil penalty should be mitigated to 
$3,750, equally assessed among the four 
violations. 
[FR Doc. 91-3176 Filed 2-8-1; 6:45 am} 
BILLING CODE 7590-01-m 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: This gives notice of positions 
placed or revoked under Schedules A 
and B, and placed under Schedule C in 
the excepted service, as required by 
civil service rule VI, Exceptions from the 
Competitive Service. 

FOR FURTHER INFORMATION CONTACT: 
John Daley, (202) 606-0950. 
SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
published its last monthly notice 
updating appointing authorities 
established or revoked under the 
Excepted Service provisions of 5 CFR 
part 213 on January 16, 1991 (55 FR 
12973). Individual authorities 
established or revoked under Schedules 
A, B, or C between December 1 and 
December 31, 1990, appear in the listing 
below. Future notices will be published 
on the fourth Tuesday of each month, or 
as soon as possible thereafter. A 
consolidated listing of all authorities 
will be published as of June 30, 1991. 


Schedule A 


The following exception was revoked: 
Department of Health and Human 
Services 


All positions in the Public Health 
Service Hospital in Carville, Louisiana. 
Effective December 18, 1990. 


Schedule B 


No Schedule B authorities were 
established or revoked during 
December. 


Schedule C 
Agency for International Development 


One Congressional Liaison Officer to 
the Chief, Congressional Liaison 





Division, Bureau for Legislative Affairs. 
Effective December 11, 1990. 

One Confidential Assistant 
(Receptionist) to the Executive Assistant 
to the Director. Effective December 11, 
1990. 

One Writer-Editor to the Senior 
Writer-Editor, Office of Publications. 
Effective December 11, 1990. 


Department of Agriculture 


One Confidential Assistant to the 
Administrator, Agricultural Marketing 
Service. Effective December 7, 1990. 

One Confidential Assistant to the 
Assistant Secretary for Congressional 
Relations. December 19, 1990. 

One Staff Assistant to the 
Administrator, Agricultural Stabilization 
and Conservation Service. Effective 
December 31, 1990. 


Department of Commerce 


One Special Assistant to the Assistant 
Secretary for Legislative and 
Intergovernmental Affairs. Effective 
December 11, 1990. 

One Director, Office of Congressional 
Affairs, to the Assistant Secretary for 
Communications and Information. 
Effective December 11, 1990. 

One Confidential Assistant to the 
Press Secretary to the Secretary. 
Effective December 11, 1990. 

One Special Assistant to the Deputy 
Under Secretary for Technology. 
Effective December 17, 1990. 

One Confidential Assistant to the 
Chief of Staff. Effective December 17, 
1990. 

One Congressional Liaison Officer to 
the Under Secretary for Economics and 
Statistics Administration. Effective 
December 19, 1990. 

One Deputy Press Secretary to the 
Press Secretary. Effective December 21, 
1990. 

One Special Assistant to the 
Secretary and Director of Operations to 
the Secretary. Effective December 31, 
1990. 

One Confidential Assistant to the 
Deputy Under Secretary for 
International Trade. Effective December 
21, 1990. 


Department of Defense 


One Private Secretary to the-Assistant 
Secretary (International Security Policy). 
Effective December 4, 1990. 

One Special Assistant to the Assistant 
Secretary (Force Management and 
Personnel). Effective December 4, 1990. 

One Director of Competitive 
Strategies to the Principal Deputy Under 
Secretary of Defense for Policy. 
Effective December 7, 1990. 


Department of Energy 

One Staff Assistant (Attorney) to the 
Associate General Counsel for Legal 
Policy and Analysis. Effective December 
17, 1990. 

One Staff Assistant to the Assistant 
Secretary for Environment, Safety and 
Health. Effective December 17, 1990. 

One Staff Assistant to the Director, 
Office of Nuclear Safety. Effective 
December 31, 1990. 

One Public Affairs Specialist to the 
Director, Office of Public Affairs. 
Effective December 31, 1990. 


Environmental Protection Agency 


One Deputy to the Associate 
Administrator for Communications and 
Public Affairs. Effective December 31, 
1990. 


Department of Transportation 


One Staff Assistant to the Assistant 
Administrator for Public Affairs, Federal 
Aviation Administration. Effective 
December 4, 1990. 

One Staff Assistant to the 
Administrator, Maritime Administration. 
Effective December 21, 1990. 


Department of Housing and Urban 
Development 


One Special Assistant to the 
Secretary. Effective December 7, 1990. 

One Deputy Assistant Secretary for 
Resident Initiatives to the Assistant 
Secretary for Public and Indian Housing. 
Effective December 11, 1990. 

One Assistant for Congressional 
Relations to the Assistant Secretary. 
Effective December 19, 1990. 

One Special Assistant to the Assistant 
Secretary for Housing—Federal Housing 
Commissioner. Effective December 21, 
1990. 

One Special Assistant to the Assistant 
Secretary for Public and Indian Housing. 
Effective December 21, 1990. 


‘ Department of the Interior 


One Special Assistant to the 
Associate Director—Research, Bureau of 
Mines. Effective December 1, 1990. 

One Executive Assistant to the 
Director, Minerals Management Service. 
Effective December 17, 1990. 

One Special Assistant to the Deputy 
Secretary. Effective December 21, 1990. 


International Trade Commission 
One Staff Assistant (Legal) to a 


Commissioner. Effective December 21, 
1990. 


Department of Justice 
One Senior Legislative Counsel to the 
Assistant Attorney General for 


Legislative Affairs. Effective December 
31, 1990. 
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One Confidential Assistant to the 
Deputy Director, Office of Policy 
Development. Effective December 31, _ 
1990. 

One Special Assistant to the Director, 
Refugee, Asylum and Parole, 
Immigration and Naturalization Service. 
Effective December 31, 1990. 


Department of Labor 


One Staff Assistant to the Deputy 
Assistant Secretary for Public Affairs/ 
Director, Office of Information and 
Public Affairs. Effective December 1, 
1990. 


Small Business Administration 


One Special Assistant to the 
Associate Administrator for Business 
Development. Effective December 26, 
1990. 


Department of the Treasury 


One Travel Assistant to the Deputy 
Assistant Secretary for Administration. 
Effective December 10, 1990. 

One Special Assistant to the Deputy 
Director (Operations), U.S. Savings — - 
Bonds Division. Effective December 17, 
1990. 

One Special Assistant to the Deputy 
Assistant Secretary (Corporate 
Finance). Effective December 31, 1990. _ 


United States Information Agency 


One Special Assistant to the 
Associate Director, Bureau of Programs. 
Effective December 13, 1990. 

One Special Assistant to the Director, 
Office of Research. Effective December 
13, 1990. 

5 U.S.C. 3301; E.O. 10555, 3 CFR 1954-1958 
Comp, P.218. 

U.S. Office of Personnel Management. 
Constance Berry Newman, 

Director 

[FR Doc. 91-3166 Filed 2-8-91; 8:45 am] 
BILLING CODE 6325-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review by Office of 
Management and Budget 


Agency clearance officer: Kenneth A. 
Fogash, (202) 272-2142. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer 
Affairs and Information Services, 
Washington, DC 20549. 


Extension, File No. 270-72, Regulation D 
and Form D 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 
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(44 U.S.C. 3501 et seg.), the Securities 
and Exchange Commissionhas — 
submitted for OMB approval extension 
of Regulation D and Form D. Regulation 
D governs the limited offer and sale of 
securities without registration under the 
Securities Act of 1933. Form D is used by 
issuers to file notice of sales made in 
reliance upon an exemption provided by 
Regulation D. 

Currently there are 9,105 Forms D 
filed at 16 burden hours per form for a 
total of 145,680 burden hours. The 
estimated average burden hours are 
made solely for purposes of the 
Paperwork Reduction Act and are not 
derived from a comprehensive or even a 
representatives survey or study of the 
costs of the Commission's rules and 
forms. 

Direct general comments to Gary 
Waxman at the address below. Direct 
any comments concerning the accuracy 
of the estimated average burden hours 
for compliance with the Securities and 

Commission rules and forms 
to Kenneth A. Fogash, Deputy Executive 
Director, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549 and Gary 
Waxman, Clearance Officer, Office of 
Management and Budget (Paperwork 
Reduction Project 3235-0076), room 3208, 
New Executive Office Building, 
Washington, DC 20503. 

Dated: February 4, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 81-3169 Filed 2-8-81; 6:45 am] 
BILLING CODE 8010-01-m 


[Release No. 28848; File No. SR-MSE- 
90-15] 


Self-Regulatory Organizations; 
Midwest Stock Exchange, Inc.; 
Proposed Rute Change Relating to Tie- 
in Provisions With Midwest Securities 
Trust Co. a ere 


February 4, 1991. 

Pursuant to section 19{b) of the 
Securities Exchange Act of 1934 
(“Act"},? notice hereby is given that on 
October 15, 1990, the Midwest Stock 
Exchange, Incorporated (“MSE”), filed . 
with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change (File No. SR-MSE- 
90-15) as described in Items I, Il, and II 

- below, which Items have been prepared 
by the self-regulatory organization 
(“SRO”). The Commission is publishing 
that notice to solicit comments on the 
proposed rule change from interested 
persons. 


, *15U.S.C. 78s(b} 


I. SRO’s Statement of the Terms of 
Substance of the Proposed Rule Change 
The proposed rule change will 


. eliminate from MSE’s rules certain 


anguage involving tie-in provisions with 
the Midwest Securities Trust Company 
(“MSTC”} and Midwest Clearing 
Corporation (“MCC”) with regard to 
transactions and membership at the 
MSE. Generally, these tie-in provisions 
require that transaction executed on the 
MSE trading floor be serviced by the 
MCC and/or MSTC {e. *8 post-trade 
processing and depository requirements) 
or otherwise be subject to MCC and/or 
MSTC rules. The tie-in provisions that 
will be eliminated are contained in 
Articles VI and VIII of MSE’s 
Constitution and in Articles I, VI, XI, 
XIl, XXI, XXH, XXV, XXVI, XXVI, and 
XXVIi of MSE’s Rules. The proposal is 
intended to conform MSE rules to 
existing standards under the Act. The 
proposal also includes changes to MSE’s 
Rules in which rules 17, 18, and 19 of 
Article XXI will be redesignated, 
without change to the ik ts as Rules 14, 
15, and 16 of Article IX. 


II. SRO’ Statement of the Purpose of, 


. and Statutory Basis for, the Proposed 


Rule Change 

In its filing with the Commission, the 
SRO included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the propesed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
SRO has prepared summaries, set forth 
in Sections A, B, and C below, of the 
more significant aspects of such 
statements. 


A. SRO's Statement of the Purpose of, 
and Statutory Basis for, the Proposed 
Rule Change 

Section 11A(c)(5) of the Act provides 
that no national securities exchange 
may limit or condition the participation 
of any member in any registered 
clearing agency. Sections 6{b)(8) and 
15A(b)(9) of the Act prohibit the rules of 
national securities exchanges from 
imposing any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. Sections 
6(b)(5) and 15A(b}(6) of the Act require 
that the rules of a national securities 
exchange be designed to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
and settling securities transactions. 
These sections ment section 
17A(a}{2) of the Act, which directs the 
Commission to use its authority to 
facilitate the establishment of a national 


system for the prompt and accurate 
clearance and settlement of transactions 
is securities, having due regard from the 
maintenance of fair competition among 
brokers and dealers, clearing age:icies, 
and transfer agents. 

The proposed changes to the 
Constitution and Rules of the MSE will 
eliminate the current tie-in provisions to 
the MCC and MSTC regarding, among 
other things, securities transactions on 
the MSE trading floor. As a result of the 
changes, the Constitution and Rules of 
the MSE rules will conform more strictly 
to section 17A{a}(2) of the Act. 
Additionally, this rule change will 
update MSE practices and procedures 
comparing transactions on its trading 

oor. 


B. SRO’s Statement of Burden on 
Competition 


MSE believes that no burdens will be 
placed on competition as a result of the 
proposed rule change. 

C. SRO’s Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


MSE has neither solicited nor received 
any comments. 


Ill. Date of Effectiveness of the 


Proposed Rule Change and Timing for 
Commission Action 


Within thirty-five days of the date of 
publication of this notice in the Federal 
Register or within such longer period {i} 
As the Commission may designate up to 
ninety days of such date if it finds such 
longer period to be appropriate and 
published its reasons for so finding or 
(ii) as to which the SRO consents, the 
Commission shall (A) By order approve 
such proposed rule change or (B) 
institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
Secretary, Securities and 
Commission, 450 Fifth Street, NW. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those thet 
may be withheld from the public in 
accordance with provision of 5 U.S.C. 
552, will be available for inspection am. 





copying at the principal office of MSE. 
All submissions should refer to File No. 
SR-MSE-90-15 and should be submitted 
by March 4, 1991. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.? 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-3184 Filed 2-8-91; 8:45 am] 
BILLING CODE 6010-01-M 


(Rel. No. 28845; File No. SR-NSCC-90-26] 


Self-Regulatory Organizations; 
National Securities Clearing 

; Order Granting 
Accelerated Approval of Proposed 
Rule Change Relating to Instruments 
With Exercise Privilege 


February 1, 1991. 


On December 13, 1990, the National 
Securities Clearing Corporation 
(“NSCC”) filed a proposed rule change 
(File No. SR-NSCC-90-26) with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”). NSCC filed the 
proposed rule change to establish a 
liability notice procedure for book-entry 
deliverable instruments with an exercise 
privilege. Notice of the proposed rule 
change appeared in the Federal Register 
on January 10, 1991.2 No comments were 
received regarding the proposed rule 
change. This order approves the 
—— rule change on an accelerated 

asis. 


1, Description of the Proposal 


NSCC filed the proposed rule change 
to establish a liability notice procedure 
for book-entry deliverable instruments 
with an exercise privilege, such as the 
Nikkei 225 Stock Average Index 
Warrants trading on the American Stock 
Exchange, Inc. Under the proposed rule 
change, a member with a long index 
warrant position who fails to receive the 
warrant and is unable to exercise will 
be able to hold a member with a short 
position ® or short settling trade 
position * liable for the value of the 
exercise. 


* 17 CFR 200.30-3(a)(12). 

1 15 US.C. 78e{b)(1). 

* See, Securities Exchange Act Rel. No. 28730 
(January 2, 1991), 56 FR 1037. 

® A short position represents a member's 
obligation to deliver securities to NSCC or another 
oe eters. 

* A short settling trade position is a member's 
obligation to deliver securities to NSCC against 
payment by NSCC that day. 


Under the proposed rule change, 
members who have sold book-entry 
deliverable index warrants and similar 
securities would be advised of their 
potential liability based on their short 
positions on the Continuous Net 
Settlement (“CNS”) Projection Reporting 
starting on T+4. This report would put 
them on notice that they may be held 
liable for damages by a member with a 
long position who is prevented from 
exercising because of failure to receive 
the warrant or similar security. Thus, 
any member with a short position on 
this report would be on notice that it 
may be liable for damages if it fails to 
deliver securities on T+5 and NSCC 
allocates an exercise liability notice to 
that member thereafter. 

Under the proposed rule change 
members with long positions or long 
settling trade positions 5 who want to 
exercise must file a Notice of Intention 
to Exercise (“Notice”) with NSCC 
specifying the number of securities they 
want to exercise (“Exercise Position”). 
The day the Notice is filed is referred to 
as “N.” © If a member's exercise position 
remains unfilled after the daytime 
allocation on N, NSCC will remove the 
long position from the CNS system 
before the beginning of the evening 
allocation on N+1,? and will match it 
with a corresponding short position(s], 
representing that member(s] with the 
oldest short position{s]. 

On the morning of N +1, based on the 
results of matching long positions to 
corresponding short positions, NSCC 
will issue receive and deliver 
instructions naming a failing to receive 
member and a failing to deliver member. 
This ticket will allow a member who 
failed to receive securities to claim 
damages from the member who failed to 
deliver the securities. Those damages 
would be for losses that result from the 
receiving member's inability to exercise 
the securities on N.® If exercises of the 


® A long settling trade position is a member's right 
to receive securities from NSCC against payment 
that day as recorded in NSCC’s CNS system. See 
NSCC’s Rules, R. 1. 

® NSCC will notify members of the specific date, 
through an “Important Notice,” for submission of 
Notices after consultation with tender agents. 

7 NSCC commences a new day at 6 p.m. (Eastern 
Time) and also begins its evening allocation of 
securities at that time. 

® If a member files a notice with NSCC on 
exercise date, T+5 or thereafter, the failing to 
deliver member will be liable for the cash amount 
the member would have received if the member was 
able to exercise the warrant on the exercise date, 
wwhich lo the diffecence between the stethe peice of 
the index warrant, established at the time the 
warrant was purchased, and the cash value of the 
index on the exercise date as established in the 

Because of the time differences, the 


prospectus. 
cash value on exercise date of some foreign index 
warrants, e.g., Nikkei 225 Index Warrants, is 
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securities are suspended according to 
the terms of the prospectus, the member 
who failed to deliver would continue to 
be liable for damages, but the amount of 
damages would be established once the 
suspension was lifted, or the liability 
could be satisfied by delivery of the 
warrants before exercises resume. 


II. Discussion 


The Commission believes that NSCC’s 
proposed rule change is consistent with 
section 17A of the Act and, specifically, 
with sections 17A(b)(3) (A) and (F).® - 
Sections 17A(b)(3) (A) and (F) of the Act 
require a clearing agency be organized 
and its rules be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions and 
to assure the safeguarding of securities 
and funds which are in its custody or. 
control or for which it is responsible. 

The proposed rule change will enable 
members who are unable to exercise a 
long index warrant position because of 
another member's failure to deliver 
securities, to hold the other member 
liable for the value of the exercise. 
Unlike other instruments for which 
NSCC has liability notice procedures 
(e.g., convertible securities or securities 
subject to a tender or exchange offer at 
a time certain), American style index 
warrants are unique because, while they 
have a stated expiration, they can be 
exercised at any time until their 
expiration and the exercising holder can 
obtain value before the expiration 
date.?° Under NSCC’s current rules, a 
member with a long index warrant 
position who fails to receive the warrant 
and is unable to exercise that warrant 
cannot hold anyone liable for the value 
of the exercise because NSCC’s existing 
liability notice procedures depend on 
expiration of, not the exercise of, a 
warrant. Thus, the proposal would adapt 
NSCC’s rules to new securities for 
which NSCC provides clearance and . 
settlement functions. 

The Commission believes the 
proposed rule change is well designed to 
protect the interests of both parties to a 
trade in these securities. A member with 
a long position in a security with an © 
exercise privilege will be protected 
against the risk that a customer will 


established based on the close of the stock market 


ta thet particular constry on the day Solowing the 
exercise date. 


® 45 U.S.C. 78q-1(b)(3) (A) and (F). 


require very 
warrant agent on the day of exercise. In many. 
or tender offers for which NSCC’s liability 
notice rules were originally designed, it is possible 
to accept the offer and deliver the securities to the 
tender agent after the offer expires. 
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exercise the warrant on settlement date 
before the member has received the 
warrant from NSCC (or another NSCC 
member) to enable that exercise. 
Similarly, members with short positions 
in these securities should benefit from 
the proposal because NSCC will remind 
‘them, through reports on T+4, that they 
face potential liability for exercises if 
they fail to deliver securities on T+5. 
NSCC has requested that the 
proposed rule change be approved on an 
accelerated basis because a number of 
index warrants are already approved for 
trading on the American Stock 
Exchange, the Chicago Board Options 
Exchange, the New York Stock 
Exchange, and the Pacific Stock 
Exchange. Without a mechanism to 
provide for damages when a receiving 
member is unable to exercise a warrant 
because of the delivering member’s 
failure to deliver the securities the 
receiving member and its customers 
could sustain a loss. Thus, the 
Commission believes “good cause” 
exists under section 19(b)(2) of the Act 
for approving the proposal prior to the 
thirtieth day after publication of notice. 


III. Conclusion 


For the reasons discussed above, the 
Commission finds that the proposal is 
consistent with the requirements of the 
Act, particularly with section 17A of the 
Act, and the rules and regulations 
thereunder. Further, the Commission 
finds that “good cause” exists under 
section 19(b)(2) of the Act for approving 
the proposal prior to the thirtieth day 
after publication of notice. 

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 


(File No. SR-NSCC-90-26) be, and 


hereby is, approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-3188 Filed 2-8-91; 8:45 am] 
BILLING CODE 8010-01-M 


(Rel. No. 28847; File No. SR-OCC-90-09] 


Self-Regulatory Organizations; the 
Options Clearing Corporation; Order 
Approving Proposed Rule Change 
Regarding Implementation of Protect 
ures 
On August 23, 1990, the Options 

Clearing Corporation (“OCC”) filed with 
the Securities and Exchange 
Commission (“Commission”) a proposed 
rule change (File No. SR-OCC-90-09) 
pursuant to section 19(b) of the 


Securities and Exchange Act of 1934 
(‘Act”).1 The proposed rule change will 
allow OCC to implement protect 
procedures for deliveries of securities 
that are made on a broker-to-broker 
basis. Notice of the proposed rule 
change appeared in the Federal Register 
on September 21, 1990.2 No comments 
were received. This order approves the 
proposal. 


I. Description 


The proposal will allow a receiving 
clearing member (“RCM”) that is 
entitled to receive securities,* warrants, 
rights or convertible securities 
(collectively, “securities”) that are 
subject to a call or redemption offer or 
other offer which will expire to hold the 
delivering clearing member (“DCM”) 
liable for the value of the offer in the 
event the delivery is not made in time 
for the RCM to take advantage of the 
terms of the offer.* The protect 
procedures will apply to transactions in 
which the expiration date is on or after 
the exercise settlement. date of the 
option contract or Market Basket. In 
addition, the protect procedures are 
limited to deliveries of securities that 
are made on a broker-to-broker basis 
and deliveries of Market Baskets, and 
will not apply to deliveries made 
through a correspondent clearing 
corporation (“CCC”) such as National 
Securities Clearing Corporation and 
Midwest Clearing Corporation.® 

A delivery will be deemed to be a 
“timely” delivery if it is made 
sufficiently in advance of the latest time 
at which securities may be surrendered 
under the terms of the offer or the 
expiration of the protect period, 
whichever is later (collectively, 
“expiration time”).® In order to receive 


115 U.S.C. 788(b) (1989). 

2 Securities Exchange Act Rel. No. 28434 
(September 14, 1990), 55 FR 38889. 

* The RCM may be entitled to receive securities 
as a result of exercising a call option contract, being 
assigned an exercise on a short position in a put 
option contract, or as a result of purchasing a 
Market Basket. 

* OCC’s proposed rule change addresses the right 
of the RCM to receive securities which are subject 
to an offer which will expire, including tender or 

offers. 

§ The majority of OCC stock option exercises are 
submitted to a CCC for settlement and are subject 
to the rules and procedures of the CCC. In settling 
these transactions, OCC relies on the protect 
procedures of the CCC to provide protection for the 
RCM. Because in certain instances, such as during 
the pendency of a tender or exchange offer, 
settlements of exercises, assignments of stock 
options, and purchases of Market Baskets cannot be 
settled through a CCC, OCC believes it is 
appropriate to implement its own protect 

rocedures. 


Pp 
® The expiration date for the tender or exchange 
offer is set on a.case-by-case basis by the parties to 


the underlying transaction (e.g., acquisition, merger 
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the benefit of the offer in the event the 
securities are not delivered by the 
expiration time, the RCM 7 must deliver 
to the DCM a liability notice no later 
than 9 a.m. Central Time on the business 
day preceding the expiration date. 
When the RCM issues a liability notice, 
OCC will generate a message on the 
DCM’s computer terminal advising the 
DCM that OCC has received a copy of 
the liability notice.* Once the RCM 
issues a liability notice, the RCM may 
not issue a buy-in notice for the same 
fail-to-receive.® 


Although the liability notice is issued 
to the DCM, the RCM may look to the 
“defaulting party” ?° for delivery of 
securities or the benefit of the offer. In 
the event of an untimely delivery of 
securities that are subject to a put 
option contract, the DCM will be the 
“defaulting party.” In the event of an 
untimely delivery of securities that are 
subject to a call option contract or a 
Market Basket, OCC will be the 
“defaulting party.” 32 


or reorganization). The time required for the RCM to 
turnaround and tender the securities may vary 
widely. The DCM, in order to avoid liability, is 
responsible for making a prompt delivery upon 
issuance of the liability notice. 

* For purposes of identifying the RCM and the 
DCM with respect to the delivery of securities, the 
writer is the RCM and the holder is the DCM when 
a put option contract is exercised. When a call 
option contract is exercised or a Market Basket is 
purchased the holder of the option contract is the 
RCM and the writer is the DCM. 

8 The liability notice serves as official notice to 
the “defaulting party” that in the event of an 
untimely delivery, the RCM will hold the “defaulting 
party” liable for the terms of the offer. Pursuant to 
OCC Rules, the DCM and the RCM are required to 
notify OCC promptly when a delivery has been 
made. Consistent with these Rules, OCC will not 
charge the DCM’s account unless OCC receives an 
affirmative notice that the DCM has defaulted on a 
delivery of securities that are subject to an expiring 
offer. Thus, although the liability notice is issued to 
the DCM, OCC will receive a copy of the liability 
notice even in situations in which OCC is not the 
“defaulting party.” 

® OCC rule 910 provides that a RCM may buy-in 
all or any part of the securities necessary to 
complete the required delivery in the event OCC or 
the DCM does not deliver on the exercise settlement 
date or within a permitted period following the 
exercise settlement date. 

10 The term “defaulting party,” as it is used in this 
context only refers to the failure to make a timely 
delivery of securities that are subject to an expiring 
offer and should not be confused with a “defaulting 
party” that fails to meet its settlement obligations. 

11 Pursuant to OCC Rules, OCC guarantees 
performance of the option contract to the holder of 
the option contract (i.¢., delivery of the 
securities in the case of a call option contract or 
Market Basket, and payment of funds in the case of 
@ put option contract}. Although OCC is the 
“defaulting party” when the fail-to-deliver involves 
a call option contract or the purchase of a Market 
Basket, OCC may effectively pass-through that 
liability to the DCM. 





The DCM and the RCM will be 
oe for the claim outside 

of OCC when the fail-to-deliver invelves 
a put option contract.'? However, 
because OCC guarantees delivery of the 
underlying securities on an exercised 
call option contract or the purchase of a 
Market Basket, OCC will be liable to the 
RCM for the damages. In such a case, 
OCCT will notify the DCM of the 
payment to the RCM, and the DCM in 

wilt be liable to OCC. 


Il. Discussion 
The Commission believes OCC’s 


Specifically, the Commission believes 
the prepesal! is consistent with section 

17Afb)(3){F) of the Act, which requires, 
oe other things, that the rules of a 

clearing agency be designed to promote 
prompt and accurate clearance and 
settlement of securities transactions and 
to assure the safeguarding of securities 
and funds whick are in the custedy or 
control of the clearing agency or for 
which it is responsible. 

Currently, OCC’s rules do not address, 
expressly, allocating liability for losses 
to RCMs for fails-to-deliver outside 
CCCs that involve securities that are 
subject to an impending exchange offer, 
tender offer or other offer which will 
expire.!* The proposal addresses this 
prebiem by holding the DCM liable for 
damages if the DCM does not deliver the 
securities by the delivery time that will 
altow the RCM to take advantage of the 
offer prior to its expiration or the 
expiration ef the protect period, if any.’* 
Thus, the Commission believes that the 
ee ke eee designed to 
protect the rights af OCC clearing 
members ta receive the benefit of an 


ey offer, tender offer and other 


ene existence of options on 
underlying securities when there is a 
tender or exchange offer for a significant 


portion of the outstanding shares creates 


** This is ee for twe reasons. First, the delivery is 
made an a broker-to-broker basis and 


qusscion peice tn dalivared ta:Gin-eumatsing lemsing 
"WF thn Commdenion nates that wader fs Bp-Lavr, 


OCC may fix a cash settlement value for exercised 

cali option contracts when OCC determines that 

there is an insufficient supply of the underlying 

ee eeene meet 
By-Laws, Articie Vi, 


“Ota, daring members wl have day 
grace period after the expiration date during which 
securities may be tendered to take advantage of the 
Offer. However, the provision af such a grace is 
discretionary on the part of the issuer or the party 

OCC’s proposal is intended te 


address faits-to-deliver that occur on the expiration 


date. 


a potential “short squeeze.” With OCC's 
own protect procedures in place, OCC 
clearing members will be protected in 
the event the DCM does not make a 
timely delivery. OCC’s proposal will 
increase the certaimty that those 
affected clearing members who have 
complied with the procedures for filing a 
claim wili not be denied the opportunity 
to benefit from an offering due to a 


DCM’s failure to deliver the securities. 

OCC clearing members often 
participate in an offer om behalf of a 
customer and, to the extent the member 
is denied the opportunity to participate 
in the offer, the eustomer may suffer a 
loss. Fo the extent that the OCC clearing 
member is acting on behalf of the 
elearing member’s customer, the 
protection under this proposal 
effectively inures to the benefit of the 
customerof the OCC clearing member 
or to the '»enefit of the beneficial owner 
of the subect securities. Thus, the 
Commission believes the proposal 
promotes the protection of investors 
consistent with section 17A(a)(2) of the 
Act. 


Til. Conclusion 


For the reasons stated above, the 
Commission finds that OCC’s propesed 


rule change is consistent with section 
T7A of the Act. 

Jt is therefore ordered, pursuant te 
section 19(b){2} of the Act, that the 
proposed rule change [SR-OCC-90-09) 

be, and hereby is, approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
guthority. 

Dated: February 4, 7991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-3187 Filed 2-8-91; 8:45 am] 
BILLING CODE 8010-01-M 


[File No. 22-20623} 


Application and Opportunity For 


Hearing: Amdura Corp. 


esr 5, “irom 
hereby given that Amdura 

Conecetion {the “Applicant”} has filed 
an application under clause {ii} of 
section 310(b)}(1) of the Trust Indenture 
Act of 1989 {the “Act”} to obtain a 
finding that the teusteeship of First 
Fidelity Bank, N. A.., of New Jersey (the 

“Bank”’J, under two existing indentures, 
dated as of june 1, 1967 (referred to 
herein as the “1967 Qualified 
Indenture”) and June 1, 1968 (referred to 
herein as the “1968 Qualified 
Indenture”’},. Lsaapreneety under each ef 
which certificates 

corrvertible 


subordinated debentures 
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have been issued, is not so likely to 
involve a materia} conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
ta disqualify the Bank from acting as 
trustee under any of such indentures. 
Section 310(b} of the Act provides, in 
part, that if any indenture trustee has or 
shall acquire any conflicting interest and 
if the default to to which the ‘conflicting 
interest relates has not been cured, — 
waived or otherwise eliminated within 
90. days of ascertaining that the trustee 
has such a conflicting interest, the 
trustee shalt within that 90 day period 
either eliminate the conflicting interest 
or resign as trustee. Section 310(b) 
further provides, with certain 
exceptions, that an indenture trustee . 
shall be deemed to have a conflicting 
interest if the indenture securities are in 
default (as defined in the indenture, but 
exclusive of any period of grace or 
requirement of notice) and the trustee is 
also trustee under another indenture 
under which securities of the same 
obligor upon the indenture securities are 
outstanding. 

The Applicant alleges that: 

1. In June 1987, the Applicant issued 
twelve million five hundred thousand 
dollars ($12,500,000) principal amount of 
4%4% Convertible Subordinated 
Debentures due June 1, 1992, under 
indenture dated [une 1, 1967, between 
the Applicant and Continental fllincis 
National] Bank and Trust Company of 
Chicago, N.A., as trustee (referred to 
herein as “€ontinenta!”"). The 1967 
Qualified Indenture was filed with the 
Securities and Exchange Commission 
(“Commissian”)] and was qualified : 
under the Act on May 25, 1967, pursuant 
to the Applicant's registration statement 
on Form S-1 (File No. 2-26489). The 1967 
Qualified Indenture was qualified under 
the Act on Form T-1 (File No. 22-4467}. 

2. In June’ 1968, the Applicant issued 
eighteen million dollars ($18,000,000) 
principal amount of 542% Convertible 
Subordinated Debentures due June ?, 
1993, under an Indenture dated June 1, 
1968 between the Applicant and First 
National City Bank, N.A., as trustee 
(refetred to herein as “FNCB”}. The 1968 
Qualified Indenture was filed with the 
Commission and was qualified under 
the Act. On August 2, 1983, Norwest 
Bank, N.A., {referred to herein as 

Norwest”} became successor trustee 
under the 1968 Qualified Indenture. 

3. On April 2, 1990, the Applicant filed 
a voluntary petition for relief under 
chapter 11 of title 11 of the United States 
Bankruptcy Code. , 

4. Norwest and Continental gave 
notice to the Applicant th that t they w were 


resigning as trustee under 
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Qualified Indenture and 1967 Qualified 
Indenture, respectively, effective upon 
the appointment of a successor trustee. 

5. On June 29, 1990, the Bank became 
successor trustee under the 1968 
Qualified Indenture in accordance with 
provisions of the 1968 Qualified 
Indenture and the Act, and the Bank is 
currently serving as the trustee under 
the 1968 Qualified Indenture. 

6. The Applicant desires to appoint 
the Bank as successor trustee under the 
1967 Qualified Indenture and the Bank is 
willing to serve as successor trustee 
under the 1967 Qualified Indenture. 

' 7, Because the Bank serves as a 
successor trustee under the 1968 
Qualified Indenture, and would serve as 
successor trustee under the 1967 
Qualified Indenture, the Commission 
has not been afforded the opportunity 
that it is normally afforded at the time 
the indentures were qualified under the 
Act to determine whether the Bank’s 
becoming trustee under both indentures 
is so likely to involve a material conflict 
of interest as to make it necessary in the 
public interest or for the protection of 
investors to disqualify the Bank from 
acting as trustee under both indentures. 

8. The 1967 Qualified Indenture and 
1968 Qualified Indenture are wholly 
unsecured, and are on parity with one 
another. Neither the 1967 Qualified 
Indenture nor the 1968 Qualified 
Indenture provide for cross- 
co)lateralization or cross-defaults and, 

_ accordingly, a default under one 
indenture does not give rise to a default 
under the other indenture. 

9. Any differences that exist among 
the 1967 Qualified Indenture and the 
1968 Qualified Indenture are unlikely to 
cause any conflict of interest of the 
Bank’s concurrent trusteeship under the 
indentures, 

The Applicant has waived notice of 
hearing, and any and all rights to specify 
procedures under rule 8{b) of the 
Commission’s Rules of Practice in 
connection with this matter. For a more 
detailed statement of the matter of fact 
and law asserted, all persons are 
referred to the application, File No. 22- 
20623, which is a public document on 
file in the office of the Commission's 
Public Reference Section, 450 Fifth 
Street, NW., Washington, DC 20549. 

Notice is further given that any 
interested person may, not later than 
March 4, 1991, request in writing that a 
hearing be held on this matter, stating 


the nature of his interest, the reasons for 
such request, and the issues of law or 
fact raised by the application that he 
desires to controvert, or he may request 


that he be notified if the Commission 


should order a hearing thereon. Any 
such request should be addressed to: 


Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. 

At any time after March 4, 1991, the 
Commission may issue an order granting 
the application upon such terms and 
conditions as the Commission may deem 
necessary or appropriate in the public 
interest and for the protection of 
investors, unless a hearing is ordered by 


the Commission. 


For the Commission, by the Division of 
Corporation Finance, pursuant to delegate 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-3185 Filed 2-8-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-17980; File No. 812-7626] 
The Mutual Life insurance Co. of New 


York, et al. 
February 4, 1991. 


AGENCY: Securities and Exchange 
Commission (“SEC”). 


ACTION: Notice of Application for 


Exemption under the Investment 


Company Act of 1940 (the “Act”) 


APPLICANTS: The Mutual Life Insurance 
Company of New York (“MONY"), 
MONY Variable Account A (“MONY 
VA-A”), MONY Variable Account L 
(“MONY VA-L"”), MONY Variable 
Account S (“MONY VA-S”) 
(collectively, the “MONY Variable 
Accounts”}], MONY Legacy Life 
Insurance Company (“MONY Legacy”), 
MONY Legacy Variable Account A 
(“Legacy VA-A”), MONY Legacy 
Variable Account L (“Legacy VA-L”), 
and MONY Legacy Variable Account S 
(“Legacy VA-S") (collectively, the 
“Legacy Variable Accounts”) 
(collectively, “Applicants”), 
RELEVANT 1940 ACT SECTIONS: Order 
requested under section 17(b) of the Act 
exempting Applicants from the 
provisions of Section 17(a) of the Act. 
SUMMARY OF THE APPLICATION: 
Applicants seek an order exempting to 
the extent necessary the transfer of the 
assets, reserves and liabilities of the 
Legacy Variable Accounts into the 
MONY Variable Accounts in connection 
with the merger of MONY Legacy into 
MONY. 
FILING DATE: The application was filed 
on November 9, 1990 and amended on 


January 16, 1991 and January 31, 1991. 
HEARING OR NOTIFICATION OF HEARING: 
If no hearing is ordered, the application 
will be granted. Any interested person 


may request a hearing on this 
application or ask to be notified if a 
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hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m. on 
February 27, 1991. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or, for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 


aporesses: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicants, c/o The Mutual Life 
Insurance Company of New York, 1740 
Broadway, New York, New York 10019. 


FOR FURTHER INFORMATION CONTACT: 
Wendy B. Finck, Staff Attorney, (202) 
272-3045, or Nancy M. Rappa, — 
Attorney, (202) 272-2622, Office 

Insurance Products and Legal 
Compliance (Division of Investment 
Management). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee from either the SEC’s 
Public Reference Branch in person or the 
SEC’s commercial copier (800) 231—3282 


(in Maryland (301) 253-4300), 
Applicant’s Representations 


4. MONY is a mutual life insurance 
company and MONY Legacy is a stock 
life insurance company, both organized 
under the laws of the State of New York. 
MONY Legacy is a wholly-owned 
subsidiary of MONY. 

2. The MONY Variable Accounts, 
established by MONY as separate 
investment accounts pursuant to New 
York law, are registered with the SEC as 
unit investment trusts under the Act. A 
registration statement has been filed 
with the SEC for each of the MONY 
Variable Accounts in connection with 
the Merger described below. The Legacy 


Variable Accounts, separate investment 


accounts established by MONY Legacy 


under New York law, are registered with 
the SEC as unit investment trusts. 

3. MONY VA-A will be used to 
support flexible payment variable 


annuity contracts (“FPVA Contracts”). 
MONY VA-L will be used to support 


flexible premium variable life contracts 

(“FPVL Contracts”). MONY VA-S will 
be used to support variable life 
insurance with additional premium 
option contracts (“VLI Contracts”) 
(collectively, the FPVA Contracts, FPVL 
Contracts, and the VLI Contracts are the 
“Contracts”), 

4. Legacy VA-A is used to support 
FPVA Contracts. Legacy VA-L is used 
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to support FPVL Contracts. Legacy VA- 
Sis used to support VLI Contracts. 

5. The Legacy Variable Accounts are, 
and the MONY Variable Accounts will 
be, divided into Subaccounts, each of 
which investe in 
portfolios. of the MONY Series Fund, Inc. 
(the “MONY Series Fund”) or the Quest 
for Value Accumulation Trust (the 
“Quest Trust”). 

6. The MONY Series Fund and the 
Quest Trust are open-end diversified 
management investment companies 
registered under the Act. MONY Life 
Insurance Company of America 
(“MONY¥ America”) is the investment 
adviser to MONY Series Fund; Quest for 
Value Advisors is the investment 
adviser to the Quest Trust. The MONY 
Series Fund offers its shares to various 
MONY America, Keynote Series and 
MONY Variable Accounts in 
connection with the sale of Contracts. 
The Quest Trust offers its shares to 
various MONY America and MONY 
Legacy Variable Accounts in connection 
with the sale of Contracts. Ft is 
anticipated that shares of MONY Series 
Fund and of the Quest Trust will be sold 
te MONY Variable Account A in 
connection with the sale of the FPVA 
Contracts issued by MONY 
Legacy and to be issued by MONY; that 
shares of MONY Series Fund will be 
sold to MONY Variable Account E in 
connection with the FPVL Contracts 


payments 
may be made to MONY MONY Varisble 
Account L as a result of the Merger; and 
to MONY Variable Account Sin 
connection with the VLI Contracts 
previously issued by MONY Legacy for 
which additional premium payments 
may be made to MONY Variable 
Account Sas a result of the Merger. 

7. The: FPVL Contracts provide for the 
deduction of 7.0% of each premium 
payment to compensate for expenses 
associated with the distribution of the 
FPVL Contracts; 2.5% of each premium 
payment to compensate for premium 
(franchise) taxes imposed by the various 
states; a dechining contingent deferred 
sales charge based. upon. 
premiums up te an amount stated in the 
FPVL Contracts imposed upon full 
surrender or lapse, which begins at 22% 
(25% for insureds. with an attained age of 
76-75 at the time of issuance) and 
reduces to zera on and after the 
fourteenth contract ammiversary; on a 
monthly basis charges for the cost of 
insurance; a monthly administrative 
charge which reduces after the first 
contract year; and on a daily basis. a 
mortality and expense risk charge 
equivalent to an annual rate of .60%. In 


addition, a transfer charge, currently 
$15, will be imposed for each transfer in 
excess of 4 per year and a partial 
surrender charge of $25 will be imposed. 

&. The VLE Contracts provide for the 
deduction of a deferred premium 
expense charge in ten equal installments 
aggregating 2.5% of each premium paid; 
a declining contingent deferred sales 
charge which begins at 9% and reduces 
to zero on the ninth contract 
anniversary following the most recent 
increase in specified amount (if any); on 
a monthly basis, charges for cost of 
insurance; and a monthly tive 
charge which equals $7.50 per month 
until the first contract anniversary and 
$2.50 per month thereafter; and on a 
daily basis, a mortality and expense risk 
charge equivalent to an annual rate of 
.85%. In addition, @ transfer charge, 
currently $15, will be imposed for each 
transfer in excess of 4 per year. 

9. The FPVA Contracts have been 
issued in two forms (“FPVA Contracts I 
and II”). They are designed for use by 
individuals to fund retirement plans, 
which may or may not qualify for 
special federal income tax treatment, by 
providing for the accumulation of cash 
values on a variable basis and the 
payment of annuity benefits. The FPVA 
Contracts provide for the deduction of a 
contingent deferred sales charge 
(“surrender charge”). Under FPVA 
Contract I, after the first contract year 
(if no prior partial surrenders have been 
made during that contract year), up to 
10% of the cash value may be 
withdrawn without charge. Otherwise, a 
surrender charge will be imposed, which 
will never exceed 5% of the total 
purchase payments made in the contract 
year of surrender and during the 5 
preceeding years. Under FPVA Contract 
Il, up to 10% of the cash value may be 
withdrawn without change if no other 
partial surrenders have been made 
during that contract year. Otherwise, a 
surrender charge will be imposed, which 
will never exceed 7% of total purchase 
payments made and which reduces to 
zero over seven years for purchase 
payments made prior to the contract 
year of surrender and the preceding 
seven full contract years. On each 
contract anniversary prior to the annuity 
commencement date, on the annuity 
commencement date, and on full 
surrender of the contract, an annual 
contract charge for administrative 
expenses is deducted from cash value. 
The current administrative charge is $30. 
In addition, a daily charge, equivalent to 
an annual rate of 1.25%, will be 
deducted to compensate for mortality 
and expense risks. Under FPVA 
Contract I, a transfer charge, currently 


$15, will be imposed for each transfer ir 
excess of 4 transfers in a contract year 
te compensate for the costs of 
effectuating transfers. Under FPVA H, 
no transfer charge is currently imposed, 
but the insurance companies have 
reserved the right to impose up to a $25 
charge for each transfer. Deductions. 
may be made from purchase payments 
for premium or similar taxes with 
respect to future payments. 

10. Am Agreement and Pian of Merger 
has been entered into between MONY 
Legacy and MONY pursuant to which 
MONY Eegacy will merge into MONY 
(the “Merger”) in accordance with the 
laws of New York upon receipt of all 
necessary consents and approvals of, 
permits and exemptions from, and 
assurance of mo objection to the 
proposed Merger from the appropriate 
governmental authorities. The Board of 
Trustees of MONY and the Board of 
Directors of MONY Legacy have 
approved the Merger, in part because of 
a change in the insurance law of the 
State of New York which, when the 
Legacy Variable Accounts were 
established, prevented MONY from 
issuing contracts, including the 
Contracts, which do not particiapte in 
its divisible surplus. With the change in 
the law, significant savings could result 
from merging MONY Legacy into 
MONY. When the merger becomes 
effective, MONY will become the 
depositor of, and will become obligated 
under, the Contracts,.and the assets, 
reserves, and other liabilities of the 
Legacy Variable Accounts {te which 
purchase payments are allocated prior 
to the Merger] will become the assets, 
reserves, and liabilities ef the MONY 
Variable Accounts. Because this will 
occur by operation of Iaw, MONY wili 
advise: the MONY Series Fund the Quest 
‘rust when the Merger becomes 
effective and will request that MONY. be 
reflected as the new holder of the shares 
on their respective records. Following 
the Mergez, MONY will accept 
additional premiums. or purchase 
payments under the: Contracts, in 
accordance with their terms. In addition, 
MONY wiil sell new FPVA Contracts 
identicat in all material respects, except 
for the change in. depositor, to the 
Contracts previously registered. 
Registration statements for each of the 
Contracts the obligations of which will 
become obligations of MONY as a result 
of the Merger have been filed with the 
SEC. Copies of the new prospectuses, 
along with @ letter explaining the Merger 
and a notice reflecting the fact that the 
Contracts become obligations of MONY 
and wauld thereafter be funded by the 
MONY Variable Accounts, will be sent 
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to each contractholder. Applications 
will thereafter be filed pursuant to 
section 8(f) and rule 8f—1 thereunder for 
an order of the SEC declaring that each 
of the Legacy Variable Accounts has 
ceased to be an investment company. 
Consistent with the provisions of the 
Act and the insurance law of the State 
of New York, the Merger will not be 
submitted to contractholders for 
approval. The Merger will be effected at 
the relative net asset values of the 
securities to be exchanged. The benefits 
provided by the Contracts will not 

- change, nor will any of the changes and 
deductions imposed under the Contracts 
increase. 

11. Section 17(a) of the Act provides 
generally that it is unlawful for any 
affiliated person of a registered 
investment company, acting as 
principal, knowingly to purchase any 
security or other property from such 
registered investment company. Section 
17(b) of the Act provides generally that 
the SEC may grant an order exempting a 
transaction otherwise prohibited by 
section 17({a) if the SEC finds that (1) 
The terms of the proposed transaction, 
including the consideration to be paid or 
received, are reasonable and fair and do 
not involve overreaching on the part of 
any person concerned, (2) the proposed 
transaction is consistent with the policy 
of each registered investment company 
concerned, and (3) the proposed 
transaction is consistent with the 
general purposes of the Act. The Merger 
arguably is subject to the provisions of 
section 17{a) of the Act because it could 
be viewed as investment companies (the 
Legacy Variable Accounts) selling 
assets to other investment companies 
(the MONY Variable Accounts) which 
are affiliated because MONY Legacy, 
the depositor of the Legacy Variable 
Accounts, is a wholly-owned subsidiary 
of MONY, the depositor of the MONY 
Variable Accounts. Applicants request 
an order of the SEC pursuant to section 
17(b) of the Act to the extent necessary 
to exempt the Merger from the 
provisions of section 17({a) of the Act. 
The sole purpose of requesting this 
exemptive order is to remove any 
uncertainty which might exist 
concerning the applicability of section 
17(a) of the Act to the Merger. 

12. Rule 17a-8 under the Act exempts 
certain mergers of affiliated investment 
companies from the provisions of 
section 17(a) of the Act provided certain 
conditions are met. Although exemption 
under rule 17a-8 is not available in this 
case, Applicants contend that the 
Merger falls within the spirit and intent 
of rule 17a-8 because the Merger would 
be effected at the relative net asset 


values of the securities to be exchanged. 
No charges, costs, fees, or other 
expenses will be incurred by 
contractholders as a result of, or in 
connection with, the Merger. No tax 
liability will be imposed on 
contractholders as a result of the 
Merger. MONY will bear all charges, 
costs, fees, or other expenses arising in 
connection with the Merger. Thus, the 
Merger will not result in dilution of the 
economic interests of the 
contractholders. 


13. Applicants represent that the 


-Merger will not have an adverse impact 


on any contractholder. As the new 
depositor has greater financial 
resources, contractholders should be in 
at least as good a position as to the 
ability of the depositor to perform its 
obligations as before the Merger. None 
of the benefits provided by the 
Contracts will change nor will any of the 
charges and deductions imposed under 
the Contracts be increased. In addition, 
the MONY Variable Accounts will 
operate in the same manner as the 
Legacy Variable Accounts, and the unit 
values will remain the same and no 
change will occur in the cash value of 
any of the Contracts as a result of the 
Merger. Initially, the asset size will be 
the same. However, the assets of MONY 
VA-A will increase as new Contracts, 
which differ from the FPVA Contracts 
only in the identity of the depositor, are 
sold. As noted previously, each 
contractholder will receive a new 
prospectus and will be notified of the 
change in depositor and separate 
account as a result of the Merger. 
Therefore, Applicants submit that the 
terms of the Merger are fair and 
reasonable to all contractholders and do 
not involve overreaching on the part of 
any person concerned. 

14. The Legacy Variable Accounts 
and, following the Merger, the MONY 
Variable Accounts will invest in the 
same underlying investment companies. 
The underlying investment companies 
will continue to follow the same 
investment policies following the Merger 
as were followed prior to the Merger. 
The Merger is also consistent with the 
general purposes of the Act because it 
will not adversely impact the interests 
of the contractholders. 

15. Based on the above and as more 
fully described in the application, 
Applicants represent that the terms and 
conditions of the Merger meet the 
requirements of section 17{b) of the Act, 
and that an order should be granted 
exempting the Merger from the 
provisions of section 17(a) of the Act. 


For the Commission, by the Division of 


Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-3182 Filed 2-8-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. 35-25250] 


Public Utility Holding Company Filings 


February 1, 1991. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration{s) and 
any amendments thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration{s) 
should submit their views in writing by 
February 25, 1991 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration({s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 


Ocean State Power et al. (70-7540) 


Ocean State Power, (“OSP”), One 
Bowdoin Square, Boston, Massachusetts 
02114, a general partnership and 
subsidiary of EUA Ocean State 
Corportation (“EUA-OS”), One Liberty 
Square, Boston, Massachusetts 02107 
and Narragansett Energy Resources 
Company (“Narragansett-Energy”), 25 
Research Drive, Westborough, 
Massachusetts 01582; and its indirect 
parent companies Eastern Utilities 
Associates (“EUA”), One Liberty 
Square, Boston, Massachusetts 02107 
and New England Electric System 
(“NEES”), 25 Research Drive, 
Westborough, Massachusetts 01582, 
registered holding companies; and 
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Blackstone Valley Electric Company, 
Washington Highway, Lincoln, Rhode 
Island 02865, a subsidiary of EUA 
(Collectively, “Applicants"), have filed a 
post-effective amendment under 
sections 6(a), 7, and 12(b) of the Act and 
Rules 45 and 50(a)(5) thereunder, to their 
application-declaration filed under 
sections 6(a), 7, 9{a), 10, 12(b), 12(d) and 
12(f) of the Act and rules 43, 44, 45 and 
50 thereunder. 

By order dated December 23, 1988 
(HCAR No. 24790) (“Order”), OSP and 
certain of the Applicants, in connection 
with plans to construct, interconnect, 
own and operate the first unit of a 
combined cycle electric generating 
facility and related interconnection 
facilities (“Unit I") located in Burrillville, 
Rhode Island, received authority, among 
other things, (i) To effect guarantees by 
EUA and NEES, pursuant to certain 
equity contribution support agreements, 
of the performance by EUA-OS and 
Narragansett-Energy of their respective 
obligations to make capital 
contributions to OSP under the OSP 
Partnership Agreement and {ii) to effect 
the payment of certain fees by OSP to 
The Bank of New York, then Irving Trust 
Company, as agent (“Agent”), and 
certain lending banks (Collectively, 
“Banks”) in connection with the Loan 
Agreement (“Agreement”). 

The Applicants now request authority: 
(1) To change the nature and amounts of 
guarantees (“Guarantees”) by EUA and 
NEES and (2) for OSP to pay the Banks 
an additional fee of $150,000 in 
consideration for the Banks’ agreement 
to enter into Amendment No. 3 to the 
Agreement (“Amended Agreement”), 
prior to January 1, 1991, which enabled 
OSP to qualify for certain tax benefits. 
~ Under the Amended Agreement, the 
remaining unused construction loan 
commitment (“Commitment”) was fully 
drawn down, in part to fund 
construction costs payable after the 
commencement of the commercial 
operation of Unit I and in part to fund 
working capital requirements for Unit I, 
and the Commitment was converted in 
part into a term loan prior to January 1, 
1991, as provided by the Order. 

Regarding the proposed Guarantees, 
the Agreement originally contained a 
provision designed to protect the Banks 
from regulatory risk in the event any of 
the purchasers of power from Unit I 
instituted a proceeding at the Federal 
Energy Regulatory Commission 
(“FERC”) to challenge the rates being 
charged under power purchase contracts 
(“Proceeding”). This provision required 
that partnership distributions, which 
otherwise could have been made to the 
OSP partners, would be retained to the 


extent of the refund amount at issue in a 
reserve account with the Agent pending 
resolution of the Proceeding, and then 
would be used to satisfy any resulting 
FERC-ordered rate refund obligation 
incurred by the partnership. 

The lending banks and the OSP 
partners amended the Agreement to 
provide for an alternative method for 
meeting such refund obligations. 
Partners may not elect to continue to 
receive available partnership 
distributions if they agree to repay such 
distributions to the Banks in the event 
any such Proceeding results in a refund 
obligation which (i) Is greater than $45 
million and (ii) reduces OSP’s Debt 
Service Coverage Ratio, as defined, for 
any calendar quarter below 1.4 to 1, and 
provided that each partner's repayment 
obligation is guaranteed by the partner's 
sponsor, EUA and NEES (“Sponsor”) in 
this case, respectively, of EUA-OS and 
Narragansett-Energy. The amount of the 
guarantee would be determined by the 
amount of the refund obligation, but 
could never be more than the 
distributions made to the individual 
partner from the effective date of any 
FERC-ordered refund. Payments made 
by a Sponsor under its quaranty would 
be deemed to be a capital contribution 
by the partner to the partnership. 


CNG Transmission Corp. et al: (70-7641) 


CNG Transmission Corporation 
(“Transmission”), 445 West Main Street, 
Clarksburg, West Virginia 26301, a gas 
pipeline subsidiary company of 
Consolidated Natural Gas Company 
(“Consolidated”), a registered holding 
company, and CNG Iroquois, Inc. 
(“CNGI"), 445 West Main Street, 
Clarksburg, West Virginia 26301, a 
wholly owned subsidiary of 
Transmission, have filed a post-effective 
amendment to their application- 
declaration filed under sections 6(a), 7, 
9(a), 10, 12(b) and 13(b) of the Act and 
rules 16, 43, 44, 45 and 87 thereunder. 

By order dated January 9, 1891 (HCAR 
No. 25239), the Commission authorized, 
among other things, certain transactions 
which included: (1) The acquisition by 
Transmission of a 6.4% general 
partnership interest in the Iroquois Gas 
Transmission System L.P. (“Iroquois”), a 
Delaware limited partnership formed to 
construct and own an interstate natural 
gas pipeline extending from the 
Canadian border to Long Island, New 
York; (2) the organization by 
Transmission of CNGI as a new wholly 
owned subsidiary company, and CNGI's 
assumption of Transmission’s 
partnership interest in Iroquois; (3) the 
funding by Transmission of CNGI's 
investment in Iroquois through the issue 
and sale to Transmission of up to 1,200 
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shares of CNGI common stock, $10,000 
par value, and/or the making of open 
account advances to CNGI through June 
30, 1992, in such amounts that the 
aggregate outstanding equity 
contributions made by Transmission 
will not at any one time exceed $12 
million; and (4) the providing of 
guarantees and indemnities by 
Transmission on CNGI's behalf up to 
$12 million at any one time. 

Transmission and CNGI now propose 
that CNGI purchase an additional 3% 
partnership interest in Iroquois from 
Texas Eastern Iroquois, Inc., and that 
CNGI make an additional equity 
investment in Iroquois of up to $13 
million through June 30, 1993, with the 
aggregate amount of authorized equity 
investment in Iroquois by CNGI to be up 
to $25.million. The additional 3% interest 
in Iroquois will be acquired for 
approximately $2,322,850. If the closing 
date on the purchase is after March 1, 
1991, CNGI will pay the seller interest 
on the purchase price at the Prime Rate 
of Manufacturers Hanover Trust 
Company for the period beginning on 
such date through the closing date. 

In addition, CNGI proposes to obtain, 
from time to time through June 30, 1993, 
the additional funds from Transmission 
through (1) The issue and sale to 
Transmission of CNGI common stock, 
$10,000 par value, which CNGI may 
purchase from Transmission, hold as 
treasury shares, and resell such shares 
to Transmission, and (2) open account 
advances, in such amounts that the 
aggregate outstanding amount so 
obtained from Transmission will not at 
any one time exceed $25 million. 
Transmission further proposes, through 
June 30, 1993, to indemnify third parties 
on CNGI’s behalf and to guarantee the 
performance of CNGI's obligations in 
amount not to exceed $25 million at any 
one time. 

The acquisition by CNGI of an 
additional 3% partnership interest in 
Iroquois is an acquisition of an interest 
in a company organized to participate in 
activities involving the transportation of 
natural gas and is deemed by CNGI to 
be reasonably incidental or 
economically necessary or appropriate 
to the operation of the gas utility 
companies of the Consolidated system 
within the meaning of section 2(a) of the 
Gas Related Activities Act of 1990, 
Public Law No. 101-572 (1990). 


Eastern Utilities Associates, et al. (70- 
7825) 


Eastern Utilities Associates (“EUA”), 
a registered holding company, and its 
subsidiary company EUA Cogenex 
Corporation (“Cogenex”), both located 
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at P.O. Box 2333, Boston, Mas 

02107, have filed an application- 
declaration under sections 6{a), 7, 9(e), 
10 and 12{b) of the Act and rules 43 and 
45 thereunder. 

By order dated December 27, 1989 
(HCAR No. 25010), the Commission 
authorized, among other things, 
financing authority for Cogenex, through 
December 31, 1991, in the aggregate 
principal amount of $55 million 
in any combination of the 
following: (1) Up to an aggregate 
principal amount of $25 million of short- 
term borrowings under the EUA system 
credit lines and (2) up to an aggregate 
principal amount of $30 million from 
short-term borrowings from EUA, by 
way of capital contributions from EUA 
and/or sales of common stock to EUA. 

By order dated June 21, 1990 (HCAR 
No. 25104) (“June 1990 Order”), the 
Commission authorized, among other 
things, Cogenex to issue $35 million of 
its long-term unsecured notes (“Notes”), 
provided that EUA converted an 
appropriate amount of its short term 
advances to Cogenex into a capital 
contribution so that, upon issuance of 
the Notes, Cogenex’s common equity to 
capitalization ratio would be no less 
than 30%. In addition, the June 1990 
Order authorized the increase in total 
financing authority of Cogenex from $55 
million to $75 million. As of December 
31, 1990, Cogenex had utilized 
approximately $63.7 million of the $75 
million financing authority authorized by 
the Commission. 

EUA and Cogenex now propose to 
increase the amount of Cogenex’s 
financing authority, previously 
authorized by the Commission through 
December 31, 1991, from $75 million to 
$100 million. The $100 million shall 
consist of (1) $35 million of Notes issued 
by Cogenex in 1990, (2) approximately 
$12.8 million in capital contributions 
from EUA, and (3) $52.2 million from any 
combination of the following sources, (a) 
Up to an aggregate principal amount of 
$50 million of short-term borrowings 
from lending institutions under the EUA 
system existing credit lines, and (b) up 
to an aggregate principal amount of $40 
million from (i) Short-term borrowings 
from EUA, (ii) capital contributions from 
EUA, and/or (iii) sales of common stock 
to EUA (collectively, “EUA 
Investments”). 

Any loans by EUA to Cogenex will be 
evidenced by notes bearing interest at 
EUA's effective cost of funds from 
commercial lenders, as adjusted fron 
time to time. EUA also requests the 
authority to borrow up to $25 millior 
under the EUA system credit lines to 
finance the EUA Investments in 


Cogenex and, further, to guaranty 
Cogenex's borrowings under the EUA 
system credit lines. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 91-3190 Filed 2-8-91; 8:45 am] 
BILLING CODE 6010-01-m4 


[Rel. No. IC-17979; 812-7578) 


Resenberg Series Trust, et al.; 
Application 


February 1, 1991. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 


Exemption under the Investment 
Company Act of 1940 (“Act”). 


APPLICANTS: Rosenberg Series Trust (the 


“Trust"); Rosenberg Institutional Equity 
Management (“RIEM”); and Bell 
Atlantic Capital Advisors, Inc. 
(“BACA”). 

RELEVANT ACT SECTIONS: Order 
requested under sections 6(c) and 17(b) 
of the Act that would grant an 
exemption from section 17(a) of the Act. 
SUMMARY OF APPLICATION: Applicants 
seek an order to permit the Trust's Small 
Capitalization Series (the “Series”) from 
time to time to sell its shares to the 
Equity Portfolio of Bell Atlantic Mutual 
Funds, Inc. (the “Fund”). The proposed 
transactions may be prohibited by 
section 17(a)(1) of the Act because the 
Series could be considered an “affiliated 
person” of the Equity Portfolio under 
section 2{a)(3)(C) of the Act by virtue of 
the fact that both entities are advised by 
RIEM. 

FILING DATE: The original application 
was filed on August 17, 1990; amended 
and restated applications were filed on 
December 6, 1990 and January 28, 1991. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
February 28, 1991, and should be 
accompanied by proof of service on the 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC's 
Secretary. 
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ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants: RIEM and the Trust, 4 
Orinda Way, suite 300E, Orinda, CA 
94563; BACA, 1600 Market Street, 
Philadelphia, PA 19103. 


FOR FURTHER INFORMATION CONTACT: 
Barry A. Mendelson, Staff Attorney, at 
(202) 504-2284 or Jeremy N. Rubenstein, 
Branch Chief, at (202) 272-3023 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicants’ Representations 


1. The Trust is a diversified, open-end 
management investment company 
registered under the Act. The Series, a 
series of the Trust, seeks a total return 
greater than the average return of the 
common stocks of the approximately 
2,000 companies (i) That have between 
$20 million and $500 million market 
capitalization, (ii) whose common stocks 
are traded on a United States exchange 
or in the over-the-counter or NASDAQ 
market, and {iii) that have been subject 
to the reporting requirements of the 
Securities Exchange Act of 1934 for at 
least 30 months. The Series has not 
adopted, and therefore, currently does 
not pay any fees under, a rule 12b-1 
distribution plan. 

2. RIEM is a California limited 
partnership and a registered investment 
adviser. For its services as manager of 
the Series, RIEM is entitled to receive a 
management fee equal to 0.80% 
(annualized) of the Series’ average daily 
net assets. RIEM, however, has agreed 
to reduce its fee until further notice to 
the extent necessary to limit the Series’ 
annual expenses {including the 
management fee but excluding 
brokerage commissions and transfer 
taxes) to 0.90% of the Series’ average 
daily net assets. During the Trust's fiscal 
year ending March 31, 1990, the Series 
paid RIEM a management fee equal to 
0.64% of its average daily net assets. 

3. The Fund is a diversified, open-end 
management investment company 
registered under the Act. The Equity 
Portfolio, a series of the Fund, seeks 
capital growth and income by investing 
in a diversified portfolio of publicly- 
traded equity securities, primarily 
common stocks traded on national 
securities exchanges. Securities 
purchased for the Equity Portfolio are 
selected with a view toward achieving a 
rate of total return in excess of the 
Standard & Poor’s 500 Stock Index. The 
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Equity Portfolio has not adopted, and 
therefore currently does not pay any 
fees under, a rule 12b—1 distribution 
plan. 
4. BACA is a Delaware corporation 
and a registered investment adviser. For 
its services as manager of the Equity 
Portfolio, BACA is entitled to receive a 
management fee equal to 0.75% 
(annualized) of average daily net assets. 
BACA's advisory responsibilities to the 
Equity Portfolio have been delegated to 
RIEM, but BACA remains responsible 
for other aspects of managing the Equity 
Portfolio, such as maintaining its books 
and records, computing its net asset 
value and net income, providing 
necessary office space, and generally 
overseeing services (including custodial, 
transfer agency, auditing and legal 
eervices) provided by third parties. At 
present, BACA has agreed to reduce its 
management fee until further notice to 
the extent necessary to limit the Equity 
Portfolio’s expenses to 1.35% of average 
daily net assets. 

5. RIEM acts as subadviser to the 
Equity Portfolio pursuant to a written 
subadvisory agreement. For its services 
to the Equity Portfolio, RIEM is entitled 
to receive from BACA a subadvisory fee 
equalto 0.80% (annualized) of the Equity 
Portfolio’s average daily net assets up to 
$75 million and 0.50% (annualized) of 
such assets in excess of $75 million. 
Under such subadvisory agreement, the 
assets of the Equity Portfolio are 
combined with assets of certain 
employee benefit plans sponsored by 
Bell Atlantic Corporation and managed 
by RIEM for purposes of determining the 
applicable fee. The Equity Portfolio does 
= pay directly any portion of RIEM’s 

ee. 

6. The Trust and the Fund have no 
common trustees, directors, or officers. 
BACA and RIEM are not affiliated 
persons of one another. 

7. Subject to the limits imposed by 
section 12(d)(1) of the Act, the Series 
proposes from time to time to sell its 
shares to the Equity Portfolio. It is 
anticipated that such purchases will be 
used by the Equity Portfolio as an 
efficient and cost effective way to invest 
indirectly in the broad range of small 
capitalization stocks that the Series 
holds directly. 

8. Pending receipt of the order 
requested, the Equity Portfolio has 
invested a portion of its assets, and may 
invest further, in approximately 50 
securities eligible for purchase by the 
Series (the “Subject Securities”). The 
Subject Securities were (and if other 
Subject Securities are acquired, will be) 
selected by RIEM with the expectation 
that they ultimately will become part of 
the Series’ investment portfolio. 


9. Promptly following the issuance of 
the requested order, the Equity Portfolio 
will purchase shares of the Series in 
kind by contributing the Subject 
Securities to the Series, subject to (a) A 
determination by RIEM that the Subject 
Securities are acceptable and 
appropriate as investments by the 
Series, and (b) a representation from the 
Equity Portfolio that the Subject 
Securities are not subject to restrictions 
on their resale by the Series under the 
Securities Act of 1933 or otherwise. The 
Series will accept only those Subject 
Securities whose acquisition is indicated 
by the computer models used by RIEM 
to manage the Series. As described in 
the Series’ prospectus, securities 
accepted by the Series as consideration 
for its shares will be valued as of the 
next determination of net asset value 
after such acceptance, in the same 
manner as the Series’ portfolio securities 
are valued generally. 

10. After the in-kind purchase referred 
to in the preceding paragraph, the Equity 
Portfolio may from time to time 
purchase shares of the Series in cash. 
No purchase after the initial purchase 
will be in kind. Cash purchases will be 
made when the Equity Portfolio has 
available cash to invest and a purchase 
of shares of the Series will permit it to 
diversify its assets more broadly and 
less expensively than a direct purchase 
of portfolio securities eligible for 
purchase by the Series. 

11. Shares of the Series held by the 
Equity Portfolio may from time to time 
be redeemed. All such redemptions will 
be in cash. 

12. No sales or redemption charges 
are imposed upon in-kind purchases of 
Series shares. However, the Series 
imposes a purchase premium of 0.25% on 
all cash purchases and a redemption fee 
of 0.25% on all cash redemptions. The 
purchase premium and redemption fee 
are payable to and retained by the 
Series to offset brokerage and other 
transaction costs in connection with 
investing a cash purchase order or 
making a cash redemption. The 
purchase premium and redemption fee 
will be imposed on purchases and 
redemptions by the Equity Portfolio. 

13. RIEM will waive its fee under its 
subadvisory agreement with BACA with 
respect to that portion of the Equity 
Portfolio’s assets invested in shares of 
the Series. BACA also will waive its fee 
and/or bear certain expenses of the 
Equity Portfolio to avoid duplicative 
expenses.! See conditions 4 and 5 
below. 


1 Counsel for BACA stated in a letter to the staff 
dated January 31, 1991 that they had been 
authorized to confirm that no portion of the fees 
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Applicants’ Legal Analysis 

1. Applicants seek an exemption 
pursuant to sections 6(c) and 17(b) of the 
Act from the provisions of section 
17(a)(1) to the extent necessary to 
permit the Series from time to time to 
sell its shares to the Equity Portfolio. 
Section 17(a)(1), in pertinent part, 
prohibits an affiliated person of a 
registered investment company from 
selling to such investment company any 
security or other property.? The 
proposed transactions may violate 
section 17(a}(1) of the Act because the 
Series could be considered an “affiliated 
person” of the Equity Portfolio under: 
section 2({a)(3}(C) of the Act by virtue of 
the fact that the two entities share a 
common investment adviser, RIEM. 

2. Section 17(b) of the Act authorizes 
the SEC to exempt any transaction from 
the provisions of section 17(a) if 
evidence establishes that: (a) The terms 
of the proposed transaction, including 
the consideration to be paid or received, 
are reasonable and fair and do not 
involve overreaching on the part of any 
person concerned, (b) the proposed 
transaction is consistent with the policy 
of the registered investment companies 
concerned, and (c) the proposed 
transaction is consistent with the 
general purposes of the Act. 

3. Applicants assert that the proposed 
transactions meet all of the standards of 
section 17(b). With respect to the first 
criterion of section 17(b), applicants 
state that all cash investments by the 
Equity Portfolio will be made on the 
same basis as any other investor 
purchasing shares of the Series in cash. 
While this will involve payment of a 
0.25% purchase premium, applicants 
emphasize that such payment will be in 
lieu of (and substantially less than) the 
brokerage and other transaction costs 
that would otherwise be incurred by the 
Equity Portfolio if it invested directly in 
the 400-600 common stocks held by the 
Series. In the case of the initial in-kind 
investment, applicants state that the 
value of the Subject Securities used by 
the Equity Portfolio to purchase shares 
of the Series will be determined on an 


waived by BACA will be carried forward and 
recouped from the Equity Portfolio at a future time. 
2 Although applicants have requested an 
exemption from section 17(a)(1) to permit the Series 
to sell its shares to the Equity Portfolio, applicants 


have not ted an exemption from section 
17(a)(2) to permit the Equity Portfolio to purchase 
shares from the Series. Applicants note that 
although section 17({a)(2) generally prohibits any 
affiliated person of a registered investment 
company from purchasing any security or other 
property from‘such investment company, that 
section provides an exception for “securities of 
which the seller is the issuer.” No comparable ~ 
exception exists under section 17(a)(1). 
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objective and independent basis, 
consistent with the basis used by the 
Series to determine the net asset value 
of its own shares, and will be 
determined on the same basis as that of 
any other investor ourchasing shares of 
the Series in kind. Moreover, because 
the Subject Secuiities were purchased 
with the intention to contribute them to 
the Series and will be accepted by the 
Series only if they are indicated for 
purchase by the computer models used 
by RIEM to manage the Series, there will 
be no opportunity for RIEM to transfer 
less desirable securities from the Equity 
Portfolio to the Series. Finally, 
applicants note that because of BACA’s 
undertakings regarding fee waivers and 
expense limitations (see conditions 3-6 
below), Equity Portfolio shareholders 
will incur no duplicative management or 
advisory fees. 

4. Applicants’ proposal contemplates 
future sales of Series shares to the 
Equity Portfolio after the initial in-kind 
exchange, and applicants seek an 
exemption from section 17(a)(1) for all 
such sales. The Commission interprets 
section 17(b) to authorize the granting of 
exemptive relief from section 17(a) on a 
transaction by transaction basis only. 
Applicants therefore seek relief under 
section 6(c), in addition to section 17(b), 
to the extent necessary to permit 
ongoing sales of Series shares to the 
Equity Portfolio. For the reasons set 
forth in the preceding paragraph, 
applicants assert that the proposed 
transactions meet all of the standards 
required for obtaining relief under 
section 6({c). 


Applicants’ Conditions 


If the requested order is granted, 
applicants expressly consent to the 
following conditions: 

1. The Subject Securities contributed 
to the Series by the Equity Portfolio will 
constitute “securities for which market 
quotations are readily available” and 
will be valued at their “independent 
current market price,” in each case 
within the meaning of rule 17a-7 under 
the Act. 

2. Shares of the Series will be 
purchased and redeemed by the Equity 
Portfolio at net asset value with no 
brokerage commission, fee, or other 
remuneration paid to any person, except 
to the extent a purchase premium or 
redemption fee as described in the 
application is imposed in connection 
with cash purchases and redemptions. 
The Series will not impose a front end or 
deferred sales load on sales of its shares 
unless it waives such sales load for all 
purchases of its shares by the Equity 
Portfolio. 


3. The Series will not pay a fee under 
a distribution plan adopted pursuant to 
rule 12b-1 under the Act unless the 
principal underwriter of the Series 
rebates to the Equity Portfolio that 
portion of the fee received from the 
Series attributable to assets of the 
Equity Portfolio invested in the Series. 

4. At such times as BACA is waiving 
its management fee and/or bearing the 
expenses of the Equity Portfolio to the 
extent necessary to cap the expenses of 
the Equity Portfolio at some 
predetermined limit, for the purpose of 
determining the amount to be waived 
and/or the expenses to be borne, BACA 
will include in the expenses of the 
Equity Portfolio the portion of the 
expenses of the Series borne by the 
portion of the Equity Portfolio’s assets 
invested in the Series. 

5. At such times as BACA is not 
waiving all of the management fee 
otherwise payable by the Equity 
Portfolio, BACA will waive a portion of 
such management fee equal to the 
portion of the advisory fees fo the Series 
borne by the portion of the Equity 
Portfolio’s assets invested in the Series. 

6. If BACA or any affiliate directly or 
indirectly owned by Bell Atlantic 
Corporation charges the Equity Portfolio 
any asset-based fee (other than for 
investment management services), 
BACA or such affiliate will waive such 
fee with respect to that portion of the 
Equity Portfolio’s assets invested in the 
Series. 

7. The Equity Portfolio will vote the 
shares of the Series held by it in the 
same proportion as the votes of all other 
shareholders of the Series. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 91-3186 Filed 2-8-91; 8:45 am] 
BILLING CODE 6010-01-M 


[Rel. No. IC-17983; 811-5016] 


Scudder Treasurers Trust; Application 
for Deregulation 


February 5, 1991. 
AGENCY: Securities and Exchange 
Commission (“SEC”) or “Commission”. 


ACTION: Notice of application for an 
order of deregistration under the 
Investment Act of 1940 (“Act”). 


APPLICANT: Scudder Treasurers Trust 
(“Applicant”). 


RELEVANT 1940 ACT SECTIONS: Section 
8(f) and rule 8f-1 thereunder. 
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SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 


FILING DATE: The application on Form 
N-8F was filed on November 12, 1990 
and amended on January 24, 1991. 


HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 4, 1991, and should be 
accompanied by proof of service on the 
Applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 


ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants, c/o Eric G. Woodbury, Esq., 
Dechert Price & Rhoads, Ten Post Office 
Square—South, Boston, Massachusetts 
02109. 


FOR FURTHER INFORMATION CONTACT: 
Kimberly Warren, Staff Attorney at 
(202) 272-3026 or Max Berueffy, Branch 
Chief at (202) 272-3016. (Division of 
Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicant’s Representations 


1. Applicant is a Massachusetts 
business trust and an open-end 
management investment company 
registered under the Act. On January 30, 
1987, Applicant filed a notification of 
registration on Form N-8A pursuant to 
section 8(a) of the Act. On the same 
date, Applicant filed a registration 
statement on Form N-1A under the Act 
and the Securities Act of 1933. The 
registration statement became effective 
on June 12, 1987. Applicant's initial 
public offering commenced on June 12, 
1987. On October 31, 1990, at the time of 
the sale of assets described below, 
Applicant had one outstanding series of 
shares, Treasurers Money Portfolio (the 
“Money Portfolio”). 

2. On August 14, 1990, Applicant’s 
Board of Trustees adopted, subject to 
approval of the shareholders of the 
Money Portfolio, an Agreement and Plan 
of Reorganization (the “Plan”) whereby 





the Managed Cash Fund series (the 
“Cash Fund”) of Scudder Fund, Inc., a 
registered management investment 
company, would acquire all of the 
assets, subject to certain liabilities of 
the Money Portfolio in exchange for an 
equal number shares of the Cash Fund. 
Pursuant to the Plan, the Cash Fund 
assumed only those obligations and 
liabilities of the Money Portfolio 
reflected on the unaudited statement of 
assets and liabilities of the Money 
Portfolio prepared as of the closing of 
the reorganization. 

3. Applicant filed definitive proxy 
materials with the SEC on October 10, 
1990 and distributed the proxy materials 
to its shareholders on October 5, 1990. 
On October 30, 1990, a majority of the 
outstanding shares of the Money 
Portfolio present in person and by proxy 
voted to approve the Plan. 


4. As of October 30, 1990, Applicant 
had 87,540,456.600 shares of one class of 
securities outstanding with a net asset 
value per share of $1.00 and aggregate 
net asset value of $87,540,456.60. 

5. Immediately prior to the exchange 
on October 31, 1990, a final dividend 
and capital gains distribution was paid 
to the Money Portfolio shareholders. 

6. On October 31, 1990, the Money 
Portfolio transferred all of its assets to 
the Cash Fund in exchange for shares of 
the Cash Fund. The aggregate number of 
Cash Fund shares issued in exchange for 
the assets of the Money Portfolio was 
equa! to the number of Money Portfolio 
Shares on October 31, 1990. Immediately 
following the transfer of Cash Fund 
shares to Applicant, the shares received 
were distributed on a pro-rata basis to 
the shareholders of record of the Money 
Portfolio. 

7. The Applicant did not incur any 
expenses in connection with the 
acquisition of assets of the Money 
Portfolio by the Cash Fund. The Cash 
Fund paid or assumed ail expenses 
incurred in connection with the 
reorganization. 

8. As of the time of filing the 
Application, Applicant had no 
shareholders, assets, debts, or liabilities. 
Applicant is not a party to any litigation 
or administrative proceeding. Applicant 
is not presently engaged in, nor does it 
propose to engage in, any business 
activities other than those necessary for 
the winding up of its affairs. Finally, 
Applicant has filed with the Office of 
the Secretary of the Commonwealth of 
Massachusetts and City Clerk of Beston 
a Written Instrument of Termination 
executed by the Trustees of Applicant 
which authorized Applicant’s 
termination under Massachusetts law. 


For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doe. 91-3183 Filed 2-8-61; 8:45 am} 
BILLING CODE 6010-01-i5 


DEPARTMENT OF STATE 


Bureau of Diplomatic Security 
[Public Notice 1340} 
Anti-Terrorism Assistance Training 


In accordance with Office of 
Management and Budget Circular No. 
A-102, dated March 3, 1988, the 
Department of State hereby gives notice 
of intention to establish a cooperative 
agreement for purposes of facilitating 
the accomplishment of the objectives of 
22. U.S.C. 2349aa, et seg. Under this 
authority, assistance may be furnished 
to foreign law enforcement personnel to 
enhance their ability to deter terrorists 
and terrorist groups from engaging in 
international terrorist acts. The 
proposed agreement will encompass 
crisis response team training under the 
referenced authority. 

The Department of State has 
identified the City of Charleston, South 
Carolina Police Department as having 
the necessary capabilities to conduct the 
training contemplated by this 
agreement. This agreement addresses a 
one-time requirement, and contemplates 
total funding of under $36,000. Training 
materials provided by the City of 
Charleston and consumed in the training 
will be reimbursed by the Department of 
State. Training materials for the 
participants provided by the City of 
Charleston and not consumed during the 
training, will be reimbursed by the 
Department of State, and will be granted 
to the participants. 

If a similar need is identified in the 
future, the Department will entertain 
consideration of additional sources. 
Public comment on this intended action 
may be submitted within 20 days after 
the date of the Federal Register in which 
this notice appears, addressed to David 
Epstein, Office of Counterterrorism 
Programs (DS/CTP/ATA), SA-22, U.S. 
Department of State, Washington, DC 
20520. Tel. (202) 673-3890. 


Dated: January 30, 1991. 
Rudy G. Hall, 
Administrative Officer, Bureau of Diplomatic 
Security. 
[FR Doc. 91-3171 Filed 2-8-91; 8:45 am] 
BILLING CODE 4710-10-¥. 
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DEPARTMENT OF TRANSPORTATION 


Aviation 
Filed During the Week Ended 
February 1, 1991 


The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 21 
days of the date of filing. 

Docket Number: 47384. 

Date filed: January 28, 1991. 

Parties: Members of the International 
Air Transport Association. 

Subject: TC1 Caribbean/TC1 Longhaul 
Expedited Resos R-1 To R-6 intended 
effective date: February 1,1991.TC1 - 
Longhaul Expedited Reso 096C R-7 
intended effective date: March 1, 1991. 

Docket Number: 47385. 

Date filed: January 28, 1991. 

Parties: Members of the International 
Air Transport Association. 

Subject: TC23 Reso/P-dated November 
16, 1990. Africa-TC3 Resos R-1 To R- 


25. 

Proposed Effective Date: April 1, 1991. 

Docket Number: 47388. 

Date filed: January 29, 1991. 

Parties: Members of the International 
Air Transport Associaton. 

Subject: Reso 033f—Rates from 
Lebanon. 

Proposed Effective Date: Upon 
necessary government approvals. 

Docket Number: 47392. 

Date filed: January 31, 1991. 

Parties: Members of the International 
Air Transport Association. 

Subject: CAC/Reso/165 dated January 
16, 1991, Finally Adopted Resolutions, 
R-1 To R-16. 

Proposed Effective Date: April 1, 1991. 

Docket Number: 47393. 

Date filed: January 31, 1991. 

Parties: Members of the International 
Air Transport Association. 

Subject: TC2 Reso/P 0931 dated 

November 26, 1990 
Europe-Central Africa Resos, R-1 To 
R-21 
TC2 Reso/P 0932 dated November 26, 
1990 
Europe-Eastern Africa Resos, R-22 To 
R-47 
TC2 Reso/P 0933 dated November 26, 
1990 
Europe-Indian Ocean Islands Resos, 
R-49 To R-69 
TC2 Reso/P 0934 dated November 26, 
1990 
Europe-Libya Resos, R-70 To R-77 
TC2 Reso/P 0935 dated November 26, 
1990 


Europe-Southern Africa Resos, R-78 
To R-94 
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TC2 Reso/P 0936 dated November 26, 

1990 
Europe-Western Africa Resos, R-95 

To R-112 

Proposed Effective Date: April 1, 1991. 

Neil R. Eisner, 

Assistant General Counsel for Regulation and 

Enforcement. 

[FR Doc. 91-3193 Filed 2-86-91; 8:45 am] 

BILLING CODE 4910-62-M 


Necessity 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
February 1, 1991 


The following applications for certificates 
of public convenience and necessity and 
foreign air carrier permits were filed under 
subpart Q of the Department of 
Transportation's Procedural Regulations (See 
14 CFR 302.1701 et seq.) The due date for 
answers, conforming application, or motion 
to modify scope are set forth below for each 
application. Following the answer period 
DOT may process the application by 
expedited procedures. Such procedures may 
consist of the adoption of a show-cause 
order, a tentative order, or in appropriate 
cases a final order without further 
proceedings. 

Docket Number: 47387. 
Date Filed: January 28, 1991 
Due Date for Answers, Conforming 

Applications, or Motion to Modify 

Scope: ae 25, 1991. 
Description: Application of Nippon 

Cargo Airlines Co., Ltd., pursuant to 
section 402 of the Act and subpart 
Q of the Regulations for ; 
Amendment of its Foreign Air 
Carrier Permit to authorize NCA to 
provide scheduled services to 
Chicago, Illinois and Los Angeles, 
California. With the amendment, 
NCA’s permit will authorize it to 
engage in scheduled foreign air 
transportation of property and mail, 
as follows: 

1. Between the terminal point Tokyo, 
Japan and the coterminal points San 
Francisco, California and New 
York, New York; 

2. Between the terminal point Tokyo, 
Japan and the coterminal points 
Chicago, Illinois and New York, 
New York; and 

3. Between the terminal point Tokyo, 
Japan and the coterminal points Los 
Angeles, California, and San 
Francisco, California. 

Docket Number: 47390. 
Date filed: January 29, 1991 
Due Date for Answers, Conforming 

Applications, or Motion to Modify 

Scope: February 26, 1991. 
Description: Joint Application of Delta 

Air Lines, Inc. and Eastern Air Lines, 


Inc., pursuant to section 401(h) of the 
Act and subpart Q of the Regulations, 
for approval of the transfer to Delta of 
Eastern’s authority to serve the 
Buffalo-Toronto nonstop market 
contained in Eastern’s certificate for 
Route 148. 

Docket Number: 47395. 

Date filed: January 31, 1991. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: February 28, 1991. 

Description: Application of Condor 
Flugdienst GmbH, pursuant to section 
402 of the Act and subpart Q of the 
Regulations, requests a Foreign Air 
Carrier Permit for authority to engage 
in charter foreign air transportation of 
persons, property and mail, separately 
or in combination between any point 
or points in the Federal Republic of 
Germany and any point or points in 
the United States, including 
intermediate and beyond points. 

Docket Number: 47325. 

Date filed: January 29, 1991. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: February 26, 1991. 

Description: Amendment No. 1 to Joint 
Application of Northwest Airlines, 
Inc. and Hawaiian Airlines, Inc., 
request the transfer to Northwest of 
one additional Hawaiian route— 
Honolulu, Hawaii and Fukuoka, 
Japan. 

Nei! 2. Eisner, 

Assistant General Counsel for Regulation and 

Enforcement. 

[FR Doc. 91-3194 Filed 2-8-91; 8:45 am] 

BILLING CODE 4910-62-m 


Federal Aviation Administration 
[Summary Notice No. PE-91-5] 


Petitions for Exemption 


Summary of Petitions Received; 
Dispositions of Petitions issued 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 


SUMMARY: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing and disposition 
of petitions for exemption (14 CFR part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awarness of, and 
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participation in, this aspect of FAA's 
regulatory activities. Nether publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 


DATES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before March 4, 1991. 


ADDRESSES: Send comments on any 


"petition in triplicate to: Federal Aviation 


Adminisration, Office of the Chief 
Counsel, Attn: Rule Docket (AGC-10), 
Petition Docket No. ______, 800 
Independence Avenue, SW.., 
Washington, DC 20591. 

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-10), room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132. 

FOR FURTHER INFORMATION CONTACT: 
Miss Jean Casciano, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-9683. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 

Issued in Washington, DC, on February 5, 
1991. 

Denise Donohue Hall, 
Manager, Program Management Staff, Office 
of the Chief Counsel. 


Petitions for Exemption 


Docket No.: 26400. 

Petitioner: Air Transport Association 
of America. 

Sections of the FAR affected: 14 CFR 
121,314 and 135.169(d). 

Description of relief sought: To allow 
petitioner’s members and other similarly 
situated parts 121 and 135 operators to 
install certain fire resistant materials in 
Class C and D cargo compartments over 
200 cubic feet in volume after the March 
20, 1991, compliance date. 

Docket No.: 26445. 

Petitioner: State of Florida 
Department of Natural Resources. 

Sections of the FAR affected: 14 CFR 
91.119. 

Description of relief sought: To allow 
the Florida Marine Patrol to operate 
aircraft below 500 feet in a populated 
area. 


Dispositions of Petitions 
~ Docket No.: 26340. 





Petitioner: Delta Air Lines, Inc. 

Sections of the FAR affected: 14 CFR 
121.433, 121.440, and 121.441. 

Description of relief sought: To allow 
petitioner to conduct a single annual 
visit recurrent- program for its 
pilots as a transition to the advanced 
qualification program. 

Partial Grant, January 23, 1991, 
Exemption No. 5271. 

Docket No.: 26450. 

Petitioner: Carnival Air Lines, Inc. 

Sections of the FAR affected: 14 CFR 
121.358(c){1). 

Description of relief sought: To allow 
an extension of the compliance date by 
which petitioner must install approved 
airborne windshear warning equipment 
in its Boeing 727 airplanes. 

Grant, January 24, 1991, Exemption 
No. 5272. 

[FR Doc. 91-3161 Filed 2-8-2; 8:45 am} 
BILLING CODE 4910-13-48 


Federal Highway Administration 


Environmental impact Statement; 
Hilisborough County, FL 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Hillsborough County, Florida. 

FOR FURTHER INFORMATION CONTACT: 
Bobby Blackmon, District Engineer, 
Federal Highway Administration, 227 N. 
Bronough Street, room 2015, 
Tallahassee, Florida 32301, Telephone: 
(904) 681-7231. 

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Florida 
Department of Transportation, will 
prepare an Environmental Impact 
Statement (EIS) for the construction of a 
new limited access expressway from the 
existing Tampa South Crosstown 
Expressway at I-75 to SR 60 East of 
Brandon in Hillsborough County. 


The new expressway route will be 
between SR 60 and the Alafia River and 
the project length is approximately 8 
miles. Construction of a new 
expressway facility is considered 
necessary in addition to planned 
improvements to local roads to provide 
an acceptable operating condition for 
the projected design year 2010 traffic 
demand in the Brandon area. 
Alternatives under consideration 
include (1) taking no action; (2) 
constructing a four lane, limited access 
expressway on new alignment and (3) 
construcing a four lane limited access 
expressway with parallel collector/ 
distributor roads along an existing 
facility ali t. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have 
expressed or are known to have interest 
in the poject. An Advance Notification 
was prepared and distributed to the 
appropriate agencies. Public meetings 
have been held in Brandon in October, 
1989 and January, 1990 and at least one 
more will be held pior to the public 
hearing. Public notice was given of the 
time and place of the meetngs, and will 
be given for the remaning meetings and’ 
public hearing. The Draft EIS will be 
available for public and agency review 


_ and comments prior to the public 


hearing. No formal scoping meeting is 
planned at this time. 

All apropriate Federal, State, and 
local agencies have been afforded the 
opportuntiy to participate in regularly 
scheduled technical and advisory 
committee meetings for this project. To 
ensure that the full range of issues 
related to this proposed action are 
addressed and al significant issues 
identified, comments and suggestions 
are invited from alf interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the eddress 


provided above. 
(Catalog of Federal Domestic Assistance 


Program Number 20.206, ee Research, 
Planning and Construc 
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implementing Executive Order 12372 
regarding inte: ental consultation on 
Federal programs and activities apply to this 
program). 

Issued on: January 22, 1991. 
Bobby Blackmon, 
District Engineer, Tallahassee, Florida. 
[FR Doc. 91-3120 Filed 2-8-91; 8:45 am] 
BILLING CODE 4010-22-M 


Research and Special Programs 
Administration 


Applications for Exemptions 


AGENCY: Research and Special Programs 
Administration, DOT. 

ACTION: List of Applicants for 
Exemptions. 


SUMMARY: In accordance with the 
procedures governing the applicaton for, 
and the processing of, exemptions from 
the Department of Transportation’s ~ 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Transportation has 
received the applications described 
herein. Each mode of transportation for 
which a particular exemption is 
requested is indicated by a number in 
the “Nature of Application” portion of 
the table below as follows: 1—Motor 
vehicle, 2—Rail freight, 3—Cargo vessel, 
4—Cargo-only aircraft, 5—Passenger- 
carrying aircraft. 
DATES: Comments must be received on 
or before March 13, 1991. 
ADDRESS COMMENTS TO: Dockets 
Branch, Research and Special Programs 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 
Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption application number. 
FOR FURTHER INFORMATION: Copies of 
the applications are available for 
inspection in the Dockets Branch, room 
8426, Nassif Building, 400 7th Street, — 
SW., Washington, DC. 


Olin Corporation, Winchester Division, | 49 CFR 173.101 (a)... nen ene _| Yo authorize bulk transportation of small arms ammunition of 


vesious gauges for 


classed as Class C explosives, in 


disposal, 
fhor-DOT specification “bath-tub type containers”. (mode 1). 
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This notice of receipt of applications 
for new exemptions is published in 
accordance with part 107 of the 
Hazardous Materials Transportations 
Act (49 U.S.C. 1806; 49 CFR 1.53(e)). 


Issued: im Washington, DC, on February 5, 
1991. 


J. Suzanne Hedgepeth, 

Chief, Exemptions Branch, Office of 
Hazardous Materials Exemptions and 
Approvais. 

[FR Doc. 91-3125 Filed 2-8-91; 8:45 am] 
BILLING CODE. 4910-60-M 


Applications for Renewal or 
Modification of Exemptions or 
Applications. to Become a Party to an 
Exemption 


AGENCY: Research and Special Programs 
Administration, DOT. 

ACTion: List of applications for renewal 
of modification of exemptions or 
application to become a party to an 
exemption. 


suMMARY: In accordance with the 
procedures governing the application 
for, and the re of, exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR part 107, subpart B}, notice is 
hereby given that the Office of 
Hazardous Materials Transportation has 
received the applications described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of 
application have been shown in earlier 
Federal Register publications, they are 
not repeated here. Except as —- 
noted, renewal applications are for 
extension of the exemption terms only. 
Where changes are requested (e.g. to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc.) 


they are decribed in footnotes to the 


New Exemptions—Continued 


To: authorize transportation of zirconium metal, wet with ethyl 
alcohol, classed as. flammable solid, in. polyethylene contain- 
ers overpacked in strong metal cans and wooden boxes. 
(mode 1). 

To ship various kinds of explosive substances and devices with 


~ 2). 
ee eee ee eee 
which is only filled to approximately 25 percent capacity with 
— classed ag an corrosive material. 


application number. Application 
numbers with the suffix “X” denate 
renewal; application number with the 
suffix “p” denote party to. These 
applications have been separated from 
the new applications for exemptions to 
facilitate processing. 


DATES: Comments nrust be received on 
or before February 27, 1991. 


ADDRESS COMMENTS TO: Dockets 
Branch, Research and Special Programs 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 
Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption nmber. 
FOR FURTHER INFORMATION: Copies of 
the applications are available for 
inspection in the Dockets Branch, room 
8426, Nassif Building, 400 7th Street, SW. 
Washington, DC. 


1862-X.....) Greer  Hydralics, _—inc., 
OH. 


22 2 288 3 
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acl),%0 renew and modity exemption to include an 


a te cian aaa clean ae aie 
mode of 


wi, 12, renew and provide for additional models of 
bag inflators. 


5 5) To authorize eipment of cain poison 6 
fhe aoe, additional commodities for ship- 
ment in non-| T quediinalian pagutietane pevabto 
(6) To authorize retest of angle valves on MC-331 


— =. used transportation, at 
(7) To renew and authorize 40 foot freight contain- 
ers. 


Industries, Inc., 
coin, NE (See Footnote 
5). 

Corp., Skokie, it (See 
Footnote 


6). 
9708-X...... ee 
9716-X... \commas' ' oe West Lib- 


1 Request 


This notice of receipt of applications 
for renewal of exemptions and for party 
to an exemption is published in 
accordance with part 107 of the 

Dallas, Hazardous Materials Transportations 
Oe en ee Act (49 U.S.C. 1806; 49 CFR 1.53(e)). 


Kilgore, TX. 
ee ee Issued in Washington, DC, on 
10089-X.... Philips Petroleum n Compa February 5, 1991. 
Bartlesville, OK. J. Suzanne Hedgepeth, 
Chief, Exemptions Branch, Office of 
Hazardous Materials Exemptions and 
Approvals. 


[FR Doc. 91-3126 Filed 2-8-91; 8:45 am] 
BILLING CODE 4910-¢0-m 


10103-X.... 
10103-X.... 
10116-X.... 


10131-X.... 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


(Delegation Order No. 237] 


Delegation of Authority to Assistant 
Commissioner and Deputy Assistant 


Commissioners for Employee Plans 


AGENCY: Internal Revenue Service, 
Treasury. 
action: Delegation of authority. 


SUMMARY: Delegation Order No. 237 
delegates authority to abate certain first 
tier chapter 42 excise taxes in 
substantial amounts to the Assistant 
Commissioner and Deputy Assistant 
Commissioners for Employee Plans and 
Exempt Organizations. The Order also 
delegates authority to abate the same 
taxes in lesser amounts to the Chief, 
Technical/Review Staff. The text of the 


delegation order appears below. 
EFFECTIVE DATE: February 12, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Bob Larson, E:O:E, room 2238, 1111 
Constitution Avenue, NW., Washington, 
DC 20224, (202) 566-6381 {not a toll free 
call). 


Authority to Abate Qualified First Tier 
Chapter 42 Excise Taxes 


1. Pursuant to the authority vested in 
the Commissioner of Interna! Revenue 
by Treasury Department Order 150-10 
and IRC 4962, the authority to abate 
substantial first tier excise tax 
amounts imposed by chapter 42 is 
hereby dalagated to the Deputy 
Assistant Commissioner (Employee 
Plans and Exempt Organizations). 

2. Pursuant to the same authorities, 
the authority to abate other than 
substantial qualified first tier excise tax 
amounts imposed by chapter 42 is 
hereby delegated to District Directors, 
Chiefs and Assistant Chiefs of EP/EO 
Divisions, and Chiefs, Technical/Review 
Staffs in EP/EO key district offices. This 
authority may not be redelegated. 


3. For purposes of this Order, a 
substantial qualified first tier excise tax 
amount imposed by chapter 42, as 
described in IRC 4962{b), is a sum in 
excess of all such tax 
payments or deficiencies (exclusive of 
interest, other taxes, and penalties} 
involving all related parties and 
transactions arising from chapter 42 
taxable events within the statute of 
limitations as determined by the key 
district office involved. Amounts for 
which several parties are jointly and 
severally liable are counted only once in 
this summation. 

4. To the extent that authority 
exercised consistent with this Order 
may require ratification, it is hereby 
affirmed and ratified. Oral commitments 
made by IRS officials with apparent 
authority to exercise the delegation prior 
to the effective date of this Order upon 
which taxpayers may have relied to 
their detriment may be fulfilled after the 
effective date of this Order in a manner 
consistent with the oral commitment. 

Dated: January 28, 1991. 

Approved: 

David G. Blattner, 

Chief Operations Officer. 

[FR Doc. $1-3205 Filed 2-8-91; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Loan Guaranty; Percentage To 
Determine Net Value 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


summary: This notice provides 
information to participants in the 
Department of Veterans Affairs (VA) 
loan guaranty concerning the 
percentage to be used in determining 
whether the Secretary will accept 
conveyance of a foreclosed property. 
The percentage applicable for Fiscal 
Year 1991 is 10.19 percent. 

EFFECTIVE DATE: December 24, 1990. 


5451 


FOR FURTHER INFORMATION CONTACT: 
Mr. Leonard A. Levy, Assistant Director 
for Loan Management (261), Loan 
Guaranty Service, Veterans Benefits 
inistration, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 


Washington, DC 20420, (202) 233-3668. 


SUPPLEMENTARY INFORMATION: VA. 
tions concerning. the payment of 
loan guaranty claims are set forth at 38 
CFR 36.4300, et seg. The formulas for 
determining, whether VA. will offer the 
lender an election to convey the 
property to VA are set forth at 38 CFR 
36.4320. A. key component of this is the 
“net value” of the property to the 
Government, as defined in 38 CFR 
36.4301. Essentially, “net value” is the 
fair market value of the property, minus 
the total of the costs the Secretary 
estimates would be incurred by VA 
resulting from the acquisition and 
disposition of the property for property 
taxes, assessments, liens, property 
maintenance, property improvement, 
administration and resale. Each year VA 
reviews the average operating expenses 
ineurred for properties acquired under 
38 CFR 36.4320 which were sold during 
the preceding three fiscal years and the 
average administrative cost to the 
government associated with the 
property management activity. VA 
annually updates the “nef value” 
percentage and publishes a notice of the 
new percentage in the Federal Register. 
For Fiscal Year 1990, the percentage was 
11.45 percent. For Fiscal Year 1991, the 
percentage will be 10.19 percent, based 
upon the operating expenses incurred 
for Fiscal Years 1988, 1989 and 1990. 
Accordingly, VA will subtract 10.19 
percent from the fair market value of the 
property to be liquidated in order to 
arrive at the “net value” of the property 
to VA. This new percentage will be used 
in “net value” calculations made by VA 
on or after December 24, 1990. 
Approved: January 30, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 
[FR Doc. 91-3172 Filed 2-86-91; 8:45 am] 
BILLING CODE 8320-01-M 





Sunshine Act Meetings 


section of the FEDERAL REGISTER 
of 


notices meetings published 
“Government in the Sunshine 
. L. 94-409) 5 U.S.C. 552b(e)(3). 


COMMODITY FUTURES TRADING 
ISSION 


“FEDERAL REGISTER” CITATION OF 


PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 10:00 a.m., Friday, February 
22, 1991. 

CHANGE IN THE MEETING: The 
Commission has cancelled the open 
meeting to discuss the Applications of 
the Chicago Board of Trade for contract 
designation in Options on Cash Settled 
Three Year and Five Year Interest Rate 
Swap futures. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, Secretary 
of the Commission. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-3294 Filed 2-7-91; 3:23 p.m.] 
BMLLING CODE 6351-01-M 


CUMMODITY FUTURES TRADING 
COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 56 F.R. 1317. 
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 11:00 a.m., Tuesday, 
February 26, 1991. 

CHANGE IN THE AGENDA: The Commodity 
Futures Trading Commission has added 
to the agenda the Applications of the 
Chicago Board of Trade for contract 
designation in Options on Cash Settled 
Three Year and Five Year Interest Rate 
Swap futures. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, Secretary 
of the Commission. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 91-3295 Filed 2-7-91; 3:23 pm] 
BILLING CODE 6351-01-M 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory Commission 
(February 6, 1991) 

The following notice of meeting is 
published pursuant to Section 3(a) of the 


Government in the Sunshine Act (Pub. L. 
No. 94-49), U.S.C. 552B: 


DATE AND TIME: February 13, 1991, 10:00 
a.m. 


PLACE: 825 North Capitol Street NE., 
Room 9306, Washington, DC 20426. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: Agenda. 


*Note.—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE 
INFORMATION: Lois D. Cashell, Secretary, 
Telephone (202) 208-0400. 


This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Reference and 
Information Center. 


Consent Agenda—Hydro, 93ist Meeting— 
February 13, 1991, Regular Meeting (10:00 
a.m.) 
CAH-1. 
Project No. 9952-003, Mr. Warren Osborn 
CAH-2. 
Project No. 8956-003, Kamargo Corporation 
Project No. 9952-003, Deferiet Corporation 
Project No. 9954-003, Colton Hydro 
Corporation 
Project No. 9955-003, Higley Corporation 
Project No. 9567-003, Hannawa 
Corporation 
CAH-3. 
Project No. 1417-010, Central Nebraska 
Public Power and Irrigation District 
Project No. 1835-023, Nebraska Public 
Power District 


Project No. 4444-008, Trans Mountain 
Hydro Corp. 


Project No. 4669-004, Rancho Riata _ 
Partners, Inc. 
CAH-6. 
Project No. 4797-003, Cogeneration, Inc. 
Project No. 5797-004, B&C Energy, Inc. 
CAH-7. 


Docket No. UL87-30-002, Sheffield Car 
Company 


Project Nos. 2441-006 and 2508-000, City of 
Norwich, Connecticut 


Consent Agenda—Electric 
CAE-1. 
Docket No. ER91-167-000, Central Vermont 
Public Service Company 
CAE-2. 
Docket Nos. ER82-—427-007 and ER83-301- 
001, Southern California Edison 
ewe 


Docket Nos. ER91-21-001, 
and ER90-406-002, Northern States 
Power Company (Minnesota) and 


Federal Register 
Vol. 56, No. 28 


Monday, February 11, 1991 


Northern States Power Company 
(Wisconsin) 


Docket No. EL90-31-001, Missouri Basin 
Municipal Power Agency v. Midwest 
Energy Company and Iowa Resources, 
Inc. 


CAE-5. j 
Docket No. QF90-236-001, Gary Hibbert 
CAE-6. 


Docket No. ER90-245-001, Canal Electric 
Slated 


Docket No. ER89-571-001, Southwestern 
Electric Power Company 


CAE-8. 
Docket No. ER88-527-001, Union Electric 
Company 


Docket No. ER90-142-001, Arizona Public 

Service Company 
CAE-10. 

Docket No. ER90-127-001, Southwestern 

Electric Power Company 
CAE-11. 

Docket No. ER88-439-001, Central Illinois 

Pubic Service Company 
CAE-12. 

Docket No. EL90-2-001, Turlock Irrigation 
District v. Pacific Gas and Electric 
Compan 

Docket No No: EL90-3-001, Modesto Irrigation 
District v. Pacific Gas and Electric 
Company 

Docket No. EL90-5-001, City and County of 
San Francisco v. Pacific Gas and Electric 
Company 

CAE-13. 

Docket No. RM84-9-001, Calculation of 
Cash Working Capital Allowance for 
Electric Utilities 

CAE-14. 

Docket No. EL90-45-000, Louisiana Public 
Service Commission v. Entergy Services, 
Inc. 

CAE-15. 

Docket No. ER88-83-006, Southern 

California Edison Company 


Consent Agenda—Oil and Gas 
CAG-1. 

Docket Nos. RP91-72-000, RP92-73-000. 
RP91-74-000 and RP91-75-000, Texas 
Eastern-Transmission Corporation — 

CAG-2. 

Docket No. RP91-71-000, Mississippi River 

Transmission Corporation 
CAG-3. 

Docket No. RP91-49-001, Arkla Energy 

Resources 
CAG-4. 

Docket No. TQ81-3-37-000, Northwest 

Pipeline Corporation 
CAG-5. 

Docket Nos. TQ91-4-24-000 and 001, 

Equitrans, Inc, 
CAG-6. 

Docket No. RP89-97-000 and TM90-3-37-000, 

Northwest Pipleine Corporation 
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CAG-7. 
Docket No. RP91-29-002, Tennessee Gas 
Pipeline Company 
CAG-8. 
Docket No. TA91-1-58-000, Texas Gas Pipe 
Line Corporation 


Docket Nos. GT90-32-000, 001, 002, 003 and 

004, CNG Transmission Corporation 
CAG-11. 

Docket No. RP89-87-000, Mitco Pipeline 

Company 
CAG-™-12. 

Docket No. RP91-70-000, Northwest 

Pipeline Corporation 
CAG-13. 

Docket No. RP91-58-000, Florida Gas 

Transmission Company 
CAG-14. 

Docket Nos. TA84-2-37-011 and FA84-9- 

002, Northwest Pipeline Corporation 
CAG™-15. 

Docket No. TM91-7-28-001, Panhandle 

Eastern Pipe Line Company 
CAG-16. 

Docket Nos. RP-62-010 and RP86-148-007, 

Pacific Gas Transmission Company 
CAG-17. 

Docket Nos. RP89-179-006, CP89-1488-001 
and CP89-1489-001, Western Gas 
Interstate Company 

CAG-18. 

Docket No. RP90-104-006, Texas Gas 

Transmission Corporation 
CAG-19. 

Docket Nos. RP91-31-001 and RP91-22-002, 
Natural Gas Pipeline Company of 
America 

CAG-20. 

Docket No. RM91-2-004, Mechanism for 
Passthrough of Pipeline Take-or-Pay 
Buyout and Buydown Costs 

Docket Nos. RP89-137--005, RP89-219-004, 
RP90-50-004 and RP90-90-001, 
Northwest Pipeline Corporation 

Docket Nos. RP88-45-000 and RP88—46-000, 
Arkla Energy Resources 

Docket Nos. RP85-209-000, RP88-27-000, 
RP88-264-000, RP89-138-000 and RP89- 
147-000, United Gas Pipeline Company 

Docket No. RP88-267-000, South Georgia 
Natural Gas Company 

CAG-21. 

Omitted 

CAG-22. 

Docket Nos. TA90-1-24-004 and RP90-162~ 

002, Equitrans, Inc. 
CAG-23. Omitted 
CAG-24. 

Docket No. RM91-2-001, Mechanism for 
Passthrough of Pipeline Take-or-Pay 
Buyout and Buydown Costs 

Docket Nos. RP88-80-015, RP88-223--007, 
RP88-251-007, RP89-150-005, RP89-153— 
004, RP89-154-003, RP89-184-003, RP90- 
73-003, RP90-96-003, TM89-3—17—-003, 
TM89-4-17-003, TM89-7-17-002, TM89- 
8-17-002, TM89-10-17-002, TM89-11-17-— 
002, TM89-12-17-002, TM90-3-17-002 
and TM90-7-17-003, Texas Eastern 
Transmission Corporation 

CAG-25. 

Docket No. TQ91-2-9-001, Tennessee Gas 

Pipeline Comapny 


CAG-26. 

Docket Nos. RP90-119-007 and RP88-67- 
043, Texas Eastern Transmission 
Corporation 

CAG-27. 

Docket No. TQ90-3-27-001, North Penn 

Gas Company 
CAG-28. 

Docket Nos. TA90-1-22-003, 001 and RP90- 

141-001, CNG Transmission Corporation 
CAG-29. 

Docket Nos. RP88-93-000 and RP88-40-000 

(Phase II), Questar Pipleline Company 
CAG-30. 


Docket Nos. RM91-2-000, RP89-245-000 
and TM90-2-41-000, Paiute Pipeline 
Company 

CAG-31. 

Docket Nos. RP87-86-005, RP86—11-000, 
RP85-~11-000 (Phase II), RP89-110-000 
and RP89-111-000, K N Energy, Inc. 

CAG-32. 

Docket Nos. RP89-61-000 and RP89-146- 
000, Kentucky West Virginia Gas 
Company 

CAG-33. 

Docket No. RP90—23-000, North Penn Gas 

Company 
CAG-34. Omitted 
CAG-35. Omitted 
CAG-36. 

Docket No. GP84-23-030, (Phase 2), 
Stowers Oil & Gas Comapny, Panhandle 
Energy Corporation, Prairie Oil 
Company, Sharon Oil Company, Almac 
Oil Company, Judy Oil Company, Kim 
Petroleum Company, Inc., Komanche Oil 
& Gas Company Omega Energy, 
Tumbleweed Production, Panstar Oil & 
Gas, Inc., Dennis Mills Enterprises, Wy- 
Vel Corporation, Walker Operating 
Corporation and 3W Oil, Inc. 

CAG-37. Omitted 
CAG-38. 

Docket No. C173-334-002, C173-476--002, 
C174-610-002 and C180-133-003, Mobil 
Exploration and Producing North 
America, Inc. and Mobil Oil Exploration 
and Producing Southeast, Inc. 

CAG-39. 

Docket No. CP87-411-001, Pacific Interstate 

Transmission Company 
CAG-40. 

Docket No. CP90-134-001, Algonquin Gas 

Transmission Company 
CAG-41. 

Docket No. CP90-1777-001, TransColorado 

Gas Transmission Company 
CAG-42. 

Docket No. CP89-1851-004, Altamont Gas 

Transmission Company 
CAG-43. 

Docket No. CP90-1864-001, Cornerstone 

Pipeline Company 
CAG-4. 

Docket No. CP89-1276-000, Williams 

Natural Gas Company 
CAG-45. Omitted 
CAG-46. 

Docket No. CP89-880-002, Northwest 

Pipeline Corporation 
CAG-47, 

Docket No. CP89-1540-001, El Paso Natural 

Gas Company 
G48. 


Docket No. CP88-194-003, National Fuel 
Gas Supply Corporation and Penn-York 
Energy Corporation 

Docket No. CP89-7-003, Transcontinential _ 
Gas Pipe Line Corporation 

Docket No. CP88-195-004, PennEast Gas 
Services Company 

CAG-49. 

Docket Nos. CP88—180-009 and 014, Texas 
Eastern Transmission Corporation 

Docket No. CP88-185-003, Algonquin Gas 
Transmission Company 

CAG-50, 

Docket Nos. CP87-131-005 and CP87-132- 

009, Tennessee Gas Pipeline Company 
CAG-51. 

Docket Nos. CP87-5-015, CP87-312-007, 
CP87-313-003, CP87-314-003, CP88-197- 
004 and CP88-388-004, CNG 
Transmission Corporation 

Docket Nos. CP87-312-007 and 008, Texas 
Eastern Transmission Corporation 

Docket No. CP87-554-011, Algonquin Gas 
Transmission Company 

CAG-52. 

Docket Nos. CP88~129-004 and CP88-163- 
002, Columbia Gas Transmission 
Corporation 

Docket No. CP89-656-002, Algonquin Gas 
Transmission Company 

CAG-53. 

Docket Nos. CP87-5-005, CP87~92-005, 
CP88-197-003 and CP88-388-003, Texas 
Eastern Transmission Corporation and 
CNG Transmission Corporation 

Docket Nos. CP87-312-005, CP87-313-002, 
CP87-314-002, CP88-128-003 and CP8s- 
197-003, CNG Transmission Corporation 

Docket No. CP87-554-002, Algonquin Gas 
Transmission Company 

Docket No. CP89-6-002, Transcontinental 
Gas Pipe Line Corporation 

CAG-54. 

Docket No. CP91-917-000, Trunkline Gas 

Company 
CAG-55. 

Docket Nos. CP91-964-000 and CP91-965- 

000, Florida Gas Transmission Company 
CAG-56. 

Docket No. CP89-460-002, Pacific Gas 

Transmission Company 
CAG-57. 

Docket Nos. CP90-154-001 and CP90-333- 
001, Tennessee Gas Pipeline Company 

Docket No. CP90-910-001, Tennessee Gas 
Pipeline Company, United Gas Pipe Line 
Company and Midwestern Gas 
Transmission Company 

CAG-58. 

Omitted. 

CAG-59. 
Docket No. CP90-200-000, United Gas Pipe 
Line Company 
CAG-60. 
Omitted 
CAG-61. 
Docket No. CP90-1249-000, Colorado 
Interstate Gas Company 
CAG-62. 
Omitted 
CAG-63. 

Docket No. CP88-1853-000, Tennessee Gap 

Pipeline Company 
CAG-64. 





Docket Nao. CP90-2288-000,, Georgia-Pacific 
Corporation 


CAG-65. 
Docket No. CPs0-1323~-060; Coloradi 
Interstate Gas Company 
CAG-66. 
Omitted! 
CAG-67. 
Docket No. CP84-—252-003, Trans- 
Appalachian: Pipeline, Inc: 


Hydro: Agenda 
H-1. 
Docket No. RM91-5-000, Pochsseuattew at 


Docket No. ER9T-11-000, Nevada Sun-Peak 
Limited Partnership. Order on.rate-filing 


Oil and'Gas Agenda. 
I. Pipeline Rate Matters. 


.Peaple-of the 

State of California, et al. v. El Paso 
Natural Gae Company, and Odessa: 
Natural Gasoline Company 

Docket No. CP87—44-000, El Paso Natural: 
Gas.Cempany v. Pacifie:Gas.and Electric 
Company and Southern California Gas 
Company. Order on settlement. 


II. Producer Matters 


PF-1. 
Reserved 


HE Pipeline Certificates 


PC-1. 
Reserved’ 


Lois D. Cashell, 
Secretary. 


[FR Doc. 91-3361 Filed 2--7-@1;,4:04. pm] 
BILLING CODE 6717-01-M 


NEIGHBORHOOD REINVESTMENT 
CORPORATION. 

Special Meeting of The Baand of 
Directors 

TIME AND DATE: 9:00 a.m., Thursday, 
February 21, 1987. 

PLACE: Federal Reserve System, 
Marriner S. Eccles: Building, Special. 
Library, C Street Entrance: between 20th 
and 21st Streets, NW., Washingtan, DC 
20551. 

STATUS: Closed. 

CONTACT PERSON FOR MORE. 
INFORMATION: Martha A. Diaz-Ortiz,. 
Acting Secretary (202) 376-2421.. 
AGENDA: 

I. Personnel!’ Matters. 

Martha. A. Diaz-Ortiz, 

Acting Secretary. 

[FR Doc: 91-3346: Filed: 2-7-01; 3:29 pm] 
BILLING CODE 7570-09-M" 


TENNESSEE VALLEY AUTHORITY 


Tennessee Valley Authority (Meeting 
No. 1437) 


TIME AND DATE: 10 a.m. (e.s.t:); 
Wednesday, February 13,.1991.. 
PLACE: Sequoyah. Nuclear Plant 
Auditorium, Seddy-Daisy,. Tennessee. 
STATUS:. Open: 


Agenda 
Approvat cf minutes of meeting heldon 
January 23}.1981.. 
Action Items 
Old Business: 


1. Grant of Permanent Easement Affecting: 
Approximately 34.4 Acres of Pickwick 
Reservoir Eand in Lauderdale County, 
Alabama. 


New Business. 
A—Budget and' Financing 

A1. Retention. of Net Pawer Proceeda:and: 
Nonpower Proceeds and Payments ta the U.S. 


Treasury in March’1991, Pursuant to Sectien 
26 of the TVA Act.. 


B—Purchase Awanda: 


B1. Negotiated Purchase Contract with ABB 
Power T&D:Company for Power 
Transformers for ‘Fennessee, 500-kV 
Substation (Negotiation HE-78535A). 

B2. Negotiated Purchase Contract with 
Yuba Heat Transfer Division for Feedwater 
Heaters for Cumberland Power Plant 
(Negotiation GA-7798e:4); 

B3. Amendment to Contract with Control 
Data Corporation for Purchase of Addittonal: 
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Equipment (Contract No. 90BYA-93537C}, 

B4.. Negotiated: Purchase: Centraet with. 
General Electric Company, for Retor for’ 
Paradise Power Plant (Negotiation BJ— 
89417B), 

BS. Contract with Intergraph Corporation 
for Automatic Data Processing Equipment 
Support Services for U.S. Army Infermation 
Systems Command-Missile Command at. 
Redstone Arsenal, Alabama.. 

E—Real: Property Transactions 

E1. Grant of Permanent Easement Affecting 
Approximately 6:4. Acres: of Chickamauga 
Reservoir Land in Hamilton County,, 
Tennessee. 

E2. Deed Modification in Exchange for 
Commercial Recreation Easement Affecting 
Land on Pickwick Reservoir and Recreation: 
Easement Over: Adjoining Tract. 

E3. Disposal of Edgemont’ Milf 
Decommissioning Properties. 
F—Unclassified: 


F1. Delegation of Authority to Execute a. 
Supplement to: Personal Services Contract 
No. TV-80854 with Pickard. Lowe and 
Garrick, Inc. 

F2: Delegation. of Authority to Execute a: 
Supplement to-Personal' Services Contract 
No. TV-81940V with Cygna Group. 

F3: Delegation of Authority to Execute @ 
Supplement to Personal Services Contract 
No. TV-77636A with Robison & McAulay.. 

F4. Delegation. of Authority, ta Execute a. 
Personal Services:Contract with Equifax. — 
Services, Inc. 

F5..Revision of TVA Code IV 
PROCUREMENT. 

F6. Revision of TVA Code IIT PERSONAL 
AND PROFESSIONAL SERVICES (Cunrently: 
TVA Cade II: PERSONAL SERVICES), 

F7..Changes:in Reservoir Operation. Palicy 
and Funding for Facilities. and: Equipment: 

F&, Filing, of Condemnatiom Cases, 


Informatior ems 


1..Amendment.to. the: Rules: and. Regulations 
of the TVA Retirement System. Requiring: 5- 
yean Vesting for All: Members.. 


Manager, Media Relations,, on a. member 

of his staff can respond to requests for’ 

information about this meeting. Calli 

(615) 632-6000, Knoxville, Tennessee: 

Information is also available at TVA’s: 

Washington Office (202)'479--4412. 
Dated: February 6, 1991. 

Edward S:.Christenbury;. 

General Counsel and Secretary: 

[FR Doc..91-3332.Filed 2-7~01;,2:06:pm]: 

BILLING CODE 8120-02-M. 





Corrections 


COMMITTEE FOR PURCHASE FROM 


THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List; Additions; 
Correction 


Correction 


In notice document 91-684 appearing 
on page 1181 in the issue of Friday, 
January 11, 1991, make the following 
correction: 

In the 1st column, in the 13th line from 
the bottom, “9435-00-888-7208” should 
read “4935-00-888-7208". 


BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 


Office of Conservation and 
Renewable Energy 


Energy Conservation Program for 
Consumer Products Representative 
Average Unit Costs of Energy 


Correction 


In notice document 91-2171 beginning 
on page 3455 in the issue of Wednesday, 
January 30, 1991, make the following 
correction: 

On page 3456, in the fourth column of 
the table, in the first entry, “25.15” 
should read “24.15”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No.90N-0407] 


Revision of Certain Food Chemicals 
Codex, 3D ed., Monographs; 
Opportunity for Public Comment 


Correction 


In notice document 91-633 beginning 
on page 1198 in the issue of Friday, 


January 11, 1991, make the following 
correction: 

On page 1199, in the 3rd column, the 
21st entry, “6-Methylcoumarin(infrared 
spectra)” was misspelled. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 90M-0437] 


Datascope Corp.; Premarket Approval 
of the Micross™ PTCA Dilatation 
Catheter 


Correction 


In notice document 91-1028 appearing 
on page 1643 in the issue of Wednesday, 
January 16, 1991, make the following 
corrections: 

1.In the first column, in the heading 
and in the second line from the bottom 
of the page, “dilatation” was misspelled. 

2. In the third column, at the end of 
the document the title for Elizabeth D. 
Jacobson, should read, “Acting Deputy 
Director, Center for Devices and 
Radiological Health". 


BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Parts 1 and 23 


[Docket No. 28511; Amdt. Nos. 1-37 and 23- 
42) 


RIN 2120-AC15 


Smail Airplane Airworthiness Review 
Program Amendment No. 2 


Correction 


In rule document 91-23 beginning on 
page 344 in the issue of Thursday, 
January 3, 1991, make the following 
corrections: 

1. On page 345, in the third column, in 
the last paragraph, in the third line, 
“which” should read “what”. 


§ 23.161 [Corrected] 


2. On page 351, in the third column, in 
§ 23.161(b)(1), in the third line, insert 
“or” after VE 
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§ 23.423 [Corrected] 

3. On page 353, in the first column, in 
§ 23.423, in the concluding text to 
paragraph (b), in the first line, 
“condition” should read “conditions”. 


§ 23.701 [Corrected] 

4. On the same page, in the third 
column, in § 23.701(b), in the sixth line, 
insert a period after “surface)”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
[Summary Notice No. PE-90-53] 


Petitions for Exemption; Summary of 
Petition Received; Dispositions of 
Petitions issued 


Correction 


In notice document 90-30592 beginning 
on page 100 in the issue of Wednesday, 
January 2, 1991, make the following 
correction: 

On page 101, in the first column under 
Docket No. 26227, in the second from the 
last line, “GRANT” should read 
“DENIAL”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 
26 CFR Part 1 


(T.D. 8322] 
RIN1545-AJ74 


Untimely Filing of income Tax Returns 
by Nonresident Alien Individuals and 
Foreign Corporations 


Correction 


In rule document 90-28772 beginning 
on page 50827 in the issue of Tuesday, 
December 11, 1990, make the following 
correction: 

On page 50828, in the second column, 
the List of Subjects heading was 
incorrect and should read “List of 
Subjects in 26 CFR § § 1.861-1 through 
1.997-1". 


BILLING CODE 1505-01-D 





DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 


{EE-61-88] 
RIN 1545-AM95 


Nondiscrimination Requirements for 
Qualified Plans. 


Correction 
In proposed rule document 90-28034 


beginning on page 49908 in the issue of 
Monday, December'3, 1990; make the 
llawing: corrections:: 


fo 


1. On page 49906, in the third column: 


- In the fifth line “data” should read 
“ ate”. 

b. In the 12th line “1981” should read 
4991", 

c. br the third 
line the word “section” was repeated. 

2. On page 49907, in the table; under 
the Regulation section category, im the 
first entry “2.401(a@)(4]" should read. 

‘1.401(a}4". 


3. On the same page; ir the first 
column, in the second line:1112f{a)” 
should read “1112(a)”. 

4. On the same page, in the second 
column, im the authority citation: 


irr the bottonr 


Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Corrections 


a. In the second line “1.401(a){3}-3” 
should read “1.40%{a2)(4)-3". 

b. In the same line “1.401(a)-7” should 
read “1.401(a)(4)-7”. 

c. In the third line “1.401(a)-(8)” 
should read “1.401(a)(4)-8”. 


§ 1.401(aY(4)-@ [Corrected] 

5. Or the same page, itr the third 
column,, under § 1.401(a)(47-6, under: Par.. 
4, in entry 1, in the first line “(b)(3)(iii}" 
should read.(6){(3)fii}".. 

BILLING. CODE 1505-01-0: 





Monday 
February 11, 1991 


Part Ii 


Environmental 
Protection Agency 


40 CFR Part 52 

Approval and Promulgation of 
implementation Plans; Arizona—Maricopa 
and Pima Nonattainment Areas; Carbon 
Monoxide Federal Implementation Pian; 
Final Rule 





ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


summany: EPA is today disapproving 
portions of the Arizona state 
implementation plan (SIP) for carbon 
monoxide (CQ) and promulgating a 
federa) implementation plan (FIP) for the 
Maricopa (Phoenix) and Pima (Tucson) 
CO nonattainment areas. EPA is taking 
this action solely to comply with the 
Ninth Circuit Court of Appeals order in 
Delaney v. EPA, 898 F.2d 687 (9th Cir. 
1990). This court order as amended 
required EPA to disapprove the Arizona 
CO SIP and to promulgate a FIP by 
January 28, 1991. 

As part of the FIP, EPA is 
promulgating two rules for Maricopa 
nonattainment area. Together, these 
rules will require all gasoline sold in the 
area between October 1 and March 31, 
starting October 1, 1991, to contain a 
Minimum oxygen content of 2.7 percent 
oxygen by weight and have a volatility 
of no more than 10 pounds per square 
inch (psi). These two measures, 
combined with existing State and local 
measures, will bring the Maricopa area 
into attainment of the CO NAAQS by 


late 1991 and maintain the standard for 


at least 10 years. No similar measures 
are being promulgated for Pima County 
because existing state and loca) 
measures have already reduced 
emissions in the area below the level 
needed to attain and maintain for ten 


years the CO NAAQS. Finally, the FIP 


contains conformity and contingency 
plans for both Maricopa and Pima 


Counties as required by the Delaney 
EFFECTIVE DATE: March 13, 1991. 

Docket No. 90-AZ—-MAPI-1 
containing material relevant to this 
action including all comments received 
by EPA on the proposed rulemaking and 
EPA’ 8 responses to the comments is 

ocated at: 
Technical Evaluation Section, A-2-1, 


Air and Toxics Division, U.S. 
Environmental Protection Agency, 


Region 9, 75 Hawthorne Street, San 
Francisco, California 94105. 


Public Information Reference Unit, PM- 
211D, Room M-2904, U.S. 
Environmental Protection Agency, 401 
M Street SW, Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

Julia I. Barrow, Chief, Technical 

Evaluation Section, A-2-1, Air and 

Toxics Division, U.S. Environmental 

Protection Agency, Region 9, 75 

Hawthorne Street, San Francisco, 

California 94105, (415) 744-1230 FTS: 

484-1230. 

SUPPLEMENTARY INFORMATION: 


I. Background and Summary of Proposal 


On October 10, 1990 (55 FR 41204), 
EPA proposed a federal implementation 
plan (FIP) for the Maricopa and Pima 
County, Arizona, carbon monoxide (CO) 
nonattainment areas. Today’s notice 
summarizes the proposal but does not 
restate the details of that proposal. 
Readers are referred to that notice for 
further information. EPA proposed this 
FIP in direct response to the order of the 
Ninth Circuit Court of Appeals in 
Delaney v. EPA, 898 F.2d 687 (9th Cir. 
1990}. In Delaney, the court stated: 


We direct EPA to disapprove [the 
Maricopa and Pima County CO SIPs] and to 


promulgate federa) implementation plans 
consistent with this opinion within six 


months. To summarize, the new plans must 
utilize al) available contro) measures to 
attain the carbon monoxide ambient air 


quality standard as soon as possible. The 


new plans must contain contingency and 
conformity plans in accordance with EPA 


guidelines and must be based on the most 
recent traffic projections currently available. 


898 F.2d. at 695, 
The court originally ordered EPA to 
promulgate plans by November 26, 1990; 
however, on November 21, 1990, the 
court granted EPA a two-month 
extension of the promulgation deadline 
to January 26, 1991. 

For Maricopa County, EPA performed 
air quality modeling incorporating the 
latest traffic projections and determined 


the emission reductions needed for 
expeditious attainment. EPA then 


screened a list of 55 transportation and 
mobile source control measures for 
possible implementation to determine 
which measures were available to bring 
about attainment as soon as possible. 


From its screening, EPA identified two 
measures: an oxygenated fuels program 
at an average 2.7 percent oxygen and & 
wintertime gasoline volatility limit of 10 
pounds per square inch (psi). EPA 
proposed to allow gasoline suppliers to 
sell fuels with a range of oxygen 
Contents 80 long as their sales-weighted 


average oxygen content was 2.7 percent. 


The proposed program would also have 


allowed gasoline suppliers to trade 
oxygen credits as a means of complying 
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with the average 2.7 percent oxygen- 
content requirement. As proposed, both 
the oxygenated fuels program and the 
gasoline volatility limit had an 
implementation date of October 1, 1991 
and, in combination with existing State’ 
and local measures, would have resulted 


in attainment of the CO NAAQS in the 


Maricopa area by December 31, 1991 
and maintenance until at least late 2000. 
For Pima County, EPA determined 
that State and local measures had 
already reduced CO emissions in the 


area to below the level needed to attain 
and maintain the CO NAAQS for at 


least ten years. EPA, therefore, did not 


propose any federal control measures 
for Pima County. 


EPA also proposed conformity and 
contingency procedures in accordance 
with EPA guidance for both the Pima 
and Maricopa CO nonattainment areas. 
The conformity plan proposed 
procedures for the Maricopa 
Association of Governments and the 
Pima. Association of Governments to use 
when evaluating any transportation 
plan, program, or project which they 
might approve for conformity with the © 
applicable air quality plan. The 
contingency plan described steps EPA 
would take if it found either the Pima or 


the Maricopa CO plans inadequate to 
ensure maintenance of the CO NAAQS 
and proposed a list of highway projects 
which would be delayed while the plan 
was being revised. 

On October 16, 1990, EPA held a 
public hearing in Phoenix, Arizona, on 
the proposed FIP and received testimony 
from 14 speakers representing Arizona 
state and local agencies, manufacturers 
and distributors of gasoline or 
oxygenates, and the general public. The 


transcript from this public hearing has 
been placed in the docket for this 


rulemaking. 
The comment period for the proposal 


closed on November 9, 1990 and the 


rebuttal/supplementary comment period 
for the public hearing required by 


section 307({d)(5) of the Clean Air Act 


(CAA or Act} ? closed, November 15, 
1990, In all, EPA received 18 comment 
letters from Arizona state and local 
agencies, manufacturers and distributors 


of gasoline or oxygenates, an 
environmental group, and the general 


public. These comment letters have been 
placed in the docket for this rulemaking. 
The major comments and response to 


those comments are summarized in this 
notice. Complete responses to all major 


comments are contained in the technical 
* Uniess otherwise noted, cites to the Clean Air 


Act in this notice refer to the Act as amended in 
1977. < 
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support document {TSD) for this 
rulemaking. 


II. Legal Context of this Ralemaking 


In setting aside EPA's approval of the 
Maricopa and Pima County CO SIPs, the 
Ninth Circuit in Delaney determined 
that the Agency's action did not comply 
with the Clean Air Act as amended in 
1977, 42 U.S.C. 7401 et seg. In response 
to EPA’s argument that the 1982 
attainment deadline in the statute could 
be extended by up to three years from 
the date it approved the plan, the court 


found the deadlines of the 1977 
amendments to be absolute: 


We believe that the only reasonable 
interpretation of the 1977 amendments is that 


if the 1982 deadline that Congress specified is 


not met, the national ambient air quality 
standards must be attained as soon as 


possible with every available control 


measure, including those that the EPA 
identified in its criteria for approving 1962 
plans. 998 F.2d at 691. 

In its opinion, the court stated that 
“|wle, and the EPA, are bound by the 
statutory scheme antii Ci afters 
that scheme.” (Emphasis added). 898 
F.2d at 691. 

On November 15, 1990, the President 
signed into law the Clean Air Act 
Amendment of 1990, Public Law No. 


101-549. That legislation 


comprehensively revises the Clean Air 


Act based, in part, on the widespread 
failure of the states to meet the Act’s 
attainment requirements, EPA believes 
that, as a result of the 1999 Amendments 
to the CAA, it no longer has the 
statutory authority to disapprove the 
Maricopa and Pima County GO SiPs and 
to promulgate FIPs in their place as 
required by the De/aney order. EPA 
discussed its legal interpretation of the 
1990 Amendments as they apply to 
Delaney in detail in a supplemental 
notice on january 9, 1991 (56 FR 826). On 
December 28, 1990, EPA filed a motion 
with the Ninth Circuit requesting that 
the court vacate its order in light of 
EPA’s interpretation of the 1990 


Amendments. The court has not acted 
upon this motion; therefore, EPA must 
comply with the standing court order in 
Delaney at this time. 

The Ninth Circuit's order requires EPA 
to disapprove the Arizona CO SIPs and 
promuigate a FiP in accordance with the 
Clean Air Act as amended in 1977 and 
with EPA guidance issued pursuant to 
that law. EPA’s October 10, 1990, notice 


of proposed mlemaking (NRPM) was 
issued on that basis.* Therefore, today’s 


2 EPA did attempt, to the extent possible and 
consistent with the court's order, to tailor its 


posal to reflect the relevent provisions of the 
then pending before the U8. 


pro} 
CAA amendment bills 


final notice is necessarily also based on 
the law prior to the 1990 Amendments. 
I. SIP Disapproval 

On August 10, 1988, EPA fully 
approved the 1987 CO SIP revisions to 
the Tucson Air Planning Area (Pima 
plan), 53 FR 30220, and the 1987 
Maricopa Association of Governments 
(MAG) Carbon Menoxide Plan and 1988 
Addendum (MAG plan), 53 FR 30224. 
The Ninth Circuit in Delaney vacated 
these approvals and directed EPA to 
disapprove the plans. 

In vacating EPA’s 1988 approvals of 
the Arizona plans, the court determined 
that they did not contain sufficient 
control measures to attain the CO 
ambient air quality standard “as soon as 
possible.” In other words, the court set 
aside EPA’s approvals for failure to 
include additional measures, beyond 
those already included as part of the 
control strategy, rather than because the 
measures submitted by the State were 
unworthy of approval for their effect in 
strengthening the SIP. Therefore, in 
today’s notice, EPA is taking final action 


to disapprove only the attainment 


demonstration portions of the MAG and 


Pima plans, rather than the individual 


contro) measures that serve to 


strengthen the SIP.* 

In its Delaney opinion, the court also 
determined that EPA arbitrarily and 
Capriciously approved the MAG plan in 
the absence of conformity and 
contingency provisions required by 
EPA’s January 22, 1981 SIP guidance (46 
FR 7182, 7187-7188). Therefore, in 
today’s notice, EPA is taking final action 


to disapprove the conformity and 


contingency provisions of the MAG CO 


lan. 
*'ln the conclusion and order portion of 
the opinion, the court stated that “[tJ]he 
new p/ans must contain contingency 
and conformity plans in accordance 
with EPA guidelines. . .”" (emphasis 
added) 898 F.2d at 695. As a final result, 
in order to comply with the court's 
directive, EPA is today also taking final 
action to disapprove the contingency 
provisions of the Pima co pian. The 
Pima plan did not contain conformity 
Pthe ‘above final disapproval actions 


are undertaken solely to comply with 
the De/aney court's finding that the 


Arizona plans do not fully comply with 


House of Representatives and the Senate. However, 
the Amendment, as ultimately passed by 
and signed into law by the President, differ in many 
respects from the bills on which EPA relied in its 
proposal. 

* In a separate notice, published on January 28, 
1991, EPA took action to restore, a8 approved parts 


of the Arizona SIP, the individual control measures 
vacated by the Ninth Circut in the Deéaney order. 


the Clean Air Act as amended in 1977 


and EPA guidance issued pursuant to 
that law. 


IV. Attainment and Maintenance of the 
CO NAAQS in Maricopa County 


A. Air Quality Modeling 
EPA revised the air quality modeling 
for Maricopa County using a modified 


rollback analysis based on ambient air 
quality monitoring data from the 
previous two years and the latest traffic 
forecasts available. The October 10, 
1990 NPRM contains an extensive 
discussion of EPA’s modeling approach. 
See 55 FR 41204, 41207. This modeling 
analysis showed that, with the existing 
contro! strategy, the Maricopa area 
would not achieve the CO NAAQS until 
sometime in the 1994/85 CO season. 

EPA received only minor comments 
on its modeling approach. Most 
comments pointed out inconsistencies 
between the NPRM and the draft TSD. 
These inconsistencies have been 
corrected and do not affect the results of 
EPA’s modeling. The final TSD contains 
a full discussion of the comments 
received on the modeling and EPA‘s 
responses, 


B. Anatysts of Avatfabie Measures 


4. Summary of the Proposa) 
In Delaney v. EPA the court ordered 


EPA to “utilize all available measures to 


attain the ambient air quality standard 


for carbon monoxide as soon as 
possible.” EPA interpreted the court test 
to require a demonstration of attainment 
as expeditiously as practicable utilizing 
all measures available to the federal 


government that are capable of 
advancing the attainment date, short of 


those producing absurdly severe 
socioeconomic disruptions. 

In applying the Delaney test to 
Arizona, EPA screened a list of 55 
measures for the candidate measures 


which it could effectively implement in 


Maricopa County. Next; EPA selected 
from this set of candidate measures, the 
subset of measures which were ; 
necessary to attain as soon as possible. 
The resulting subset of measures was 
considered to be the “all available 
measures” required by Delaney. 

EPA developed a list of six criteria on 
which it judged whether a measure was 
a candidate for availability. These 
criteria were derived from either Clean 
Air Act requirements or long-standing 
EPA policy. Su 

In brief these six criteria were: the 
Agency’s legal authority to implement 
the measure, the Agency’s resources for 
implementing and enforcing the 
measure, the technical feasibility of the 


BEST COPY AVAILABLE 





measure in Maricopa County, the 
potential adverse social and economic 
impacts of the measure, the secondary 
environmen)a) and pub)ic salety mpacts 
of the measure, and finally whether 
EPA's implementation af the measure 


would pre-empt equally or more 
effective state efforts. These criteria are 


described in the NPRM at 55 FR 41204, 
41210 (October 10, 1990). 
The list of the 55 measures and the 


results of this screening for the first 
three criteria can be found in the 


Appendix to this notice. Detailed 
information of the results of the - 
acreening for each measure is contained 
in the fina] TSD for this rulemaking. 
Upon conclusion of the screeni 
sixteen measures listed in Table 5 of the 
NPRM at 55 FR 41204, 41212 (October 10, 


1890}, Next, each of the candidate 


measures was evaluated to determine if 
it would assist the area in attaining as 


soon as possible. Two measures, the 
oxygenated fuels program at 2.7 percent 
OXYFRN and & Wintertine gasoline 
volatility limit of 10 psi, were found to 
be available and to result in attainment 


as soon as possible. The implementation 
of the other candidate measures would 


Hot have advanced the attainment date 


provided by these two measures in 
conjunction with the existing SIP; 


therefore, EPA rejected these other 


measures as not assisting in providing 


for attainment as soon as possible. 


2. Response to Comments 


Only the Arizona Center for Law in 
the Public Interest (ACLPI} commented 
on the process the Agency used to 


screen measures and the results of that 
analysis. 


The need to include All Available 
Control Measures in the FIP 


Comments. ACLPI argued that the 
requirement in the court order for “all 
available measures” is independent of, 
and in addition to, the requirement “to 
attain as soon as possible.” ACLPI also 
argued that both the Delaney order and 
EPA’s 1979 SIP guidance required 
implementation plans to include 
measures going beyond the bare 
minimum thought to be necessary at the 


time of plan preparation because of the 
fallibility of attainment demonstrations. 


Finally, ACLP! claimed that EPA's 
rejection of measures that it conceded to 
be reasonably availdle-and that would 
produce emission reductions 
comparable to (or even greater than) 
those offered by the selected measures 
is arbitrary, capricious, and contrary to 
aw, 

Response. EPA disagrees that the 
requirements in the court order for “all 
available measures” and “to attain as 


BOON a8 Hoseible” are separate and 
independent requirements. Neither the 
Clean Air Act, EPA policy, nor the court 
speaks of the necessity for a)) available 
measures without the ma 

Phrases: that are necessary for 
attainment by a date certain {e.g., 
December 31, 1987), as expeditiously as 
practicable, or—in the case of the court 
order—as soon as possible. Expeditious 
attainment serves a8 the ultimate 
criterion for determining if an otherwise 
available measure must be adopted and 


implemented. Measures are not required 
less they are necessary for 


attainment. See CAA section 
110{a){2)[A), section 172(a)(1). section 
172(a)(2), and section 172(b)(11}(C), EPA 
policy at 44 FR 20372, 20375 (April 4, 
1979}, and Defaney v. EPA, 898 F.2d. at 
G81, BG2 and 895 (Sth Cir. 1990). 

EPA also disagrees that its guidance 
and the court order require measures 
beyond those thought necessary for 
attainment in order to offset potential 
errors in the attainment demonstration. 
EPA's requirement for SIP contingency 
provisions is intended to provide for the 
adoption of additional control measures 
if the SIP is found inadequate to provide 
for attainment because of errors in the 
SIP including imprecisions in the 
modeling and attainment projections, 
See 46 FR 7182, 7187 (January 22, 1981). 
EPA has interpreted this SIP 
requirement to apply equally to FiPs. 

EPA rejected 14 of the 16 measures 
that it found to be candidates for: 
implementation after screening through 
the six criteria because the measures 
would not have advanced the 
attainment date from the date by which 
the remaining two measures would bring 
about attainment. Hence, these 14 
measures were not needed to attain as 
soon as possible. As EPA explained 
above, it does not believe that the CAA, 
its policies, or the Delaney order 
requires it to promulgate and implement 
measures which are not needed to attain 
AS BOON as possible. Thus, EPA never 
concluded that those 14 measures are 
“reasonably available” measures that 
would contribute to attainment as soon 
as possible. Indeed, the fact that these 
measures would not in any way 
advance the attainment date would, 
under EPA’s guidance on CAA section 
172(b)(2), justify the conclusion that 
these measures are not “reasonably 
available.” See Delaney v. EPA, 898 F.2d 
at 692 citing EPA guidance in 44 FR 
20375 (April 4, 1979). 


EPA's Authority to Order the State to 
Implement Specific Measures 


Comments. ACLPI believed that EPA 
can and must include in the Arizona FIP 


every measure that would be available 
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to state and local governments in 
adopting a SIP. ACLPI argued that, given 
the supremacy of federal law and 
regulation, EPA cannot take the position 
that the Clean Air Act precludes it from 
adopting FIP provisions that impose 
duties and responsibilities on state and 
local agencies to expend funds, to adopt 


and enforce regulations, and to 


implement control measures and that 


such a position is directly contrary to: 
the whole concept of FIP promulgation 
as a surrogate for state inaction, 
Response. As noted in the NPRM, 
EPA’s authority to require states to 
\egislate or expend funds as part of a 
FIP is unclear. In challenges to EPA’s ; 
attempt to do just that in several FIPs in 
the early 1970s, severa) courts of 
appeals held that EPA could not 
constitutionally do so. See, e.g., Brown 
v. EPA, 521 F.2d 827 (Sth Cir. 1975}, 
vacated on other grounds, 431 U.S. 99 
(1977), “Brown IL” In addition, in a 
subsequent case decided after passage 
of the 1977 amendments to the Act, the 
Ninth Circuit held that as a matter of 
statutory interpretation the Act did not 
authorize EPA to order states to 
implement vehicle inspection and 
maintenance programs. Brown v. EPA, 
566 F.2d 665 (9th Cir. 1977), vacated on 


other grounds, 431 0).S. 99 (1979), 


“Brown I”. 


Significantly, however, both Brown 
cases were decided prior to a recent 
Supreme Court case which drastically 
altered the underlying constitutional law 
relating to the federal government's 
ability to require states to legislate and 
expend funds. See Garcia v. San 
Antonio Metropolitan Transit Authority, 
469 U.S. 528 (1985) (holding that the 
federal government can require states to 
pay minimum wages and overtime 
pursuant to the Fair Labor Standards - 
Act). If these issues under the Act were 


litigated again today, it is clear that 
Brown i would be decided differently. 


Although Brown IT was decided on 
statutory rather than constitutional 
grounds, the court specifically stated it 
wished to avéid reaching the 
constitutional issue. It is entirely 
speculative, however, what result a 
court would reach on the statutory 
issues in Brown II today, even in the 
absence of the underlying constitutional 
question. Further, these cases remain 
the governing law in the Ninth Circuit on 
EPA's authority under the Clean Air Act. 
Therefore, the extent of EPA’s authority 
to impose transportation control 
measures in the Arizona FIP remains at 
best unclear, 

EPA need not, however, resolve this 
difficult question of legal authority at 


this time. Were EPA to decide now that 
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it could lawfully require Arizona to 


legislate or expend funds as part of this 
FIP, EPA could adopt the necessary 


regulations before the projected 


attainment date of December 31, 1991. 
However, it would probably take EPA 


most of the eleven months remaining 
before that date to promulgate such 


regulations, in light of the fact that EPA 


would need to first propose such 
measures and would likely receive 


substantia) comment on the question of 
its statutory and constitutional authority 


to require such measures and would 


need to respond to those comments prior 
to taking final action. Consequently, 
Arizona could not possibly adopt the 
necessary state or local measures to 
implement EPA's regulations prior to the 
December 31, 1991 attainment date. 
Thus, these measures would not 
advance the attainment date and 
therefore would not qualify as available 
measures necessary to produce 
attainment “as soon as possible” as 


required by the Delaney court. 
Screening Criteria 


o. Genera) Comment 

Comment. ACLPI stated that EPA’s 
criteria for screening out TCMs create 
unjustified hurdles to adoption of new 
measures—hurdles that are directly 
contrary to the Act. 

ACLPI also asserted that EPA has 
offered no explanation whatsoever of 
why it believes the Agency lacks legal 
authority or resources or technical 
feasibility for implementation. 

Response. The process used by EPA 
to screen measures for potential 
implementa tion is a reasonable method 
of assuring that focus is placed on 
measures that can and should be 
implemented. It does the public no good 
for EPA to pursue measures which 
cannot be implemented because the 
Agency lacks legal authority, lacks 
funds to implement, or whose 
implementation would not reduce 
emissions. The criteria were a reasoned 
exercise to judge the appropriateness of 
control measures and do not constitute 
an obstacle course intended to eliminate 
all potential controls. In fact, EPA 
identified sixteen candidate measures 
through the screening process (thirty 
percent of all measures screened) which 
it could potentially promulgate and 
implement if they were found to be 
necessary to bring about attainment as 
soon as possible. 

The criteria are also consistent with 
the Clean Air Act and EPA policy on SIP 
control measures. Neither Congress nor 
EPA wanted states to develop “paper” 
attainment demonstrations that 
depended upon measures which could 


not be implemented because there 


existed no legal authority, section 
172(bjGQ}j, or any realistic prospect of 
adequate funding for them, section 
172(b)(7) and section 110{a)(2)(F). The 
same standards apply to EPA when 


promulgating FIP measures under 
section 110(c}. 


Because of the number of measures 


and the complexity of the issues 
involved, EPA only summarized the 


results of the screening in the NPRM and 
placed the detailed discussion of each 
Measure in the technical support 
documents located in the docket for this 
rulemaking. See “Technical Support 
Document for Mobile Source Control 
measures. Arizona Federal 
Implementation Plan” (Docket No. 1-2) 
end “Technical Support Document, 
Maricopa and Pima Nonattainment 


Areas, Federal Implementation Plan, 
Attainment and Maintenance Plans” 


{Docket No. }-3). The fact that detailed 


information for each measure is in th 


TSD is stated at 55 FR 41204, 41212 
(October 10, 1990). Copies of the TSD 
were made available to the public at 


several locations in both Pima and 


Maricopa Counties as well as EPA- 
Region 9 and EPA-Washington. All 
locations were listed in the NPRM, see 
55 FR 41204. Explanations of why EPA 
believes it has questionable authority or 
lack resources or why EPA believes the 
measure is not technically feasible are 
discussed for each measure in the TSD. 


b. Legal Authority 


Comments. ACLPI stated that EPA 
lists 23 control strategies as having 


“questionable” legal authority including 
a number of section 108(f} measures, 


which are presumed to be reasonably 
available, yet has failed to meet its 
burden of demonstrating that the 


measures are unavailable on the ground 
of lack of legal authority. 


ACLPI also commented that EPA 


cannot reject any of the other measures 
identified in appendix A based on lack 
of legal authority unless the Agency can 


identify a valid, articulable basis for 


concluding that legal authority does not 


exist. 
Finally, ACLPI claimed that even if 
EPA has some valid concern about its 


legal authority to require these measures 
directly, it could indirectly prompt their 
adoption through use of the Agency's 
authority to terminate federal grant 
monies and impose other sanctions. 

Response. Section 108(£}(1)(A) 
requires the Administrator, in 
conjunction with the Secretary of 
Transportation, to prepare and publish 
information on a list of 18 transportation 
control measures (TCMs). The listing of 
a TCM in section 108(f)(1)(A) does not 
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bestow upon a4 measure any other 
special meaning under the CAA. In fact, 
the designation of the TCMs in section 


{08(f} as presumptively “reasonably 


available control measures” was a 


policy decision on the part of EPA and 


not a requirement of the CAA; therefore, 
the mere listing of a measure in section 


08(f) does not assure that EPA has legal 
authority for it. In addition, EPA’s 


designation of the section 106(f] TCMs 


as “reasonably available” is a 
presumption and is open to state (and 


thus EPA within a FIP) rebuttal on a 
case-by-case basis. See 44 FR 20372, 
20377 (April 4, 1979) and 46 FR 7182, 
7187 (January 22, 1981). EPA has 
rebutted the availability of most of the 


section 108(f) measures for the Maricopa 
FIP. For no section 108(f] measure is the 
rebuttal based solely on legal authority 
grounds; rather, each rebuttal is based 
on resource or technica) feasibility 
grounds. 

EPA agrees that it could not reject any 
of the measures in the Appendix based 


on lack of legal authority less the 
Agency could identify a valid, 
articulable basis for concluding that 
legal authority does not exist. No 
Measures were rejected solely on legal 
grounds unless EPA was able to identify 
specific legal grounds. If a measure with 
questionable legal authority was 
rejected, it was rejected based on 
grounds other than legal authority. 
Finally, even if EPA believed that use 
of its sanction powers were appropriate 
in this situation, sanctions are not a 
control measure and at best do not 


ensure a particular set of controls will 
be adopted by the state. Even under 
sanctions, the state retains a wide 
degree of latitude to impose controls 
that meet the requirement of the CAA 
for expeditious attainment. 


c. Lack of Resources 


Comments: ACLP] asserted that the 
method used by EPA to calculate the 
maximum resources for implementation 
of a FIP in Maricopa County is irrational 
because it fails to take account of vast 
differences in the severity of air 
pollution problems in different cities, 
and differences in the need for EPA 
intervention and, in any event, EPA’s 
obligation to comply with the Act and 
court order cannot be conditioned on the 
Agency’s policy preferences on the 
distribution of its resources. 

ACLPI also claimed that EPA’s 
reliance on the “lack of resources” 
factor is applied in an arbitrary manner 
that discriminates against measures that 
would reduce total vehicle miles 
traveled (VMT]} in favor of technical . 
fixes. Therefore, EPA's reliance on this 








et 
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iactor is arbitrary, capricious, and 
entitled to no deference. 

Response. ACLP! is correct that EPA 
did not weigh its determination of the 
resources available to implement a CO 
FIP for Maricopa County with regard to 
either the severity of the pollution 
problem (including the number of 
NAAQSs being violated, the peak 
concentrations experienced, or the 
number of violations recorded)—a fact 
EPA points out in the NPRM—or the 
need for federal intervention. If EPA had 
weighted its determination on these 
bases, the resources available for 
Maricopa would have been considerably 
less than the figures used. 

Under the new CAA, Maricopa 
County is a moderate area for CO. Many 
areas of the country are considered to 
have significantly worse CO pollution 
than Maricopa County. These areas 
include Los Angeles, New York, and 
Denver, all of which have larger 
populations, higher peak CO 
concentrations, and/or greater numbers 
of CO violations. In addition, all violate 
more than one NAAQS. 

The Maricopa area and the State of 
Arizona have implemented one of the 
best overall CO control strategies in the 
country. The area has an oxygenated 
fuels program, one of the best inspection 
and maintenance programs in the 
nation, and a travel reduction program— 
most of which meet or exceed the 
requirements for moderate CO areas 
with Maricopa County's design value 
(12.6 ppm) to comply with the new Clean 
Air Act Amendments of 1990. Few other 
CO nonattainment areas have programs 
that are as comprehensive or as 
effective; therefore, the need for federal 
intervention in the Maricopa area for 
CO attainment when compared to other 
nonattainment areas nationwide is 
relatively minor. 

The distribution of section 105 grants 
is not based solely on policy choices of 
the Agency. The Clean Air Act 
constrains the distribution of funds. For 
example, section 105(b), which 
authorizes the distribution of air 
pollution grants and is the largest source 
of federal funds for air quality programs, 
requires the Administrator, in 
establishing regulations for the granting 
of section 105 grants, to give due 
consideration to (1) the population, (2) 
the extent of the actual or potential air 
pollution problem, and (3) the financial 
need of the respective agencies. In 
addition, section 105{c) requires that no 
state receive less than one-half of 1 
percent of all section 105 grants. 

EPA disagrees that it arbitrarily 
applied the “lack of resources” criterion. 
The resource factor eliminated most 
measures which would reduce total 


VMT because these measures generally 
require large capital or operational 
expenditures which are funded by 
government (e.g., transit system 
expansion and carpool lanes 
construction). Because the Agency has 
limited funds, measures which require 
large amounts of EPA funds for 
implementation are generally 
unavailable to EPA. “Technological 
fixes” (e.g., fuel measures and I1/M 
program enhancement improvements) 
generally shift the implementation 
burden to the manufacturer or car 
owner; the regulatory agency's costs are 
limited to enforcement. This shift 
naturally makes these measures less 
costly and, therefore, more available to 
EPA. 


d. Technical Feasibility 


Comments. ACLPI argued that EPA 
had wrongly listed measures as being of 
unclear feasibility even though there can 
be “no serious question” of the 
technological availability of most of the 
measures on EPA's list because almost 
all are either listed in section 108(f) of 
the CAA or have already been 
implemented in one or more cities 
throughout the country. 

ACLPI also claimed that the 
requirement that a measure “materially” 
reduce CO emissions to be considered 
feasible is at best illegally vague and at 
worst a direct violation of the Act’s 
requirement to adopt all reasonably 
available measures. 

Response. ACLPI quotes only part of 
EPA's definition of “technically 
feasible.” While EPA states in the 
NPRM that TCMs in CAA section 108(f) 
are, by definition, generally considered 
to be technically feasible, it continues 
by stating that “[hjowever, the actual 
technical feasibility of each TCM must 
be considered in light of the current and 
future transportation system in 
Maricopa County to determine if the 
measure could be implemented and 
would in fact reduce CO emissions in 
Maricopa County.” 55 FR 41204, 41211 
(October 10, 1990). 

EPA agrees that many of the 55 
measures it screened are listed in CAA 
section 108(f) or that many have already 
been implemented in one or more cities 
in the country, but strongly disagrees 
with the assumption that this 
demonstrates the technical feasibility of 
a measure for Maricopa County. The 
effectiveness of each section 108(f) TCM 
is dependent on the transportation and 
land-use system within which it is 
implemented. For example, 
improvements in pedestrian amenities 
will be much more effective at reducing 
trips in a city such as San Francisco 
with its high densities, short distances 
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between activity centers, and limited, 
high-cost parking than they will be in 
Phoenix with its low densities, long 
distances between activity centers, and 
plentiful, low-cost parking. As 
Cambridge Systematics, Inc. pointed out 
in its report “Improved Air Quality in 
Maricopa and Pima Counties— 
Applicability of Transportation Control 
Measures” (November, 1986), the 3 
success of a TCM can be predicated on 
certain key factors characteristic of an 
area. These characteristics (which 
include trip length, employer size, and 
traffic parameters) can and do vary 
widely among cities. The fact that a 
measure is in section 108(f)} or has been 
implemented elsewhere is the starting 
point for evaluating the measure for 
Maricopa, but it is not the end point that 
finds the measure is appropriate for 
Maricopa. 

It should also be noted that the 
Maricopa area has already implemented 
many of the measures on the list 
including several that EPA has listed as 
having questionable technical feasibility 
such as park-and-ride lots, one-way — 
streets, and on-street parking 
restrictions. In reviewing measures 
already being implemented by the State 
and local governments, the Agency was 
interested in the incremental effect of 
EPA enhancing these measures. A 
finding of questionable or negative 
technical feasibility for these measures 
was based on the belief that EPA could 
not enhance the measure beyond its 
existing level, not on the belief that the 
measure is ineffective as implemented in 
Maricopa County. 

Finally, many of the section 108(f} 
measures have long lead times for 
implementation. For example, transit 
improvements such as the expansion of 
the bus fleet (which requires the 
purchase of new buses) can take well 
over a year to implement. Given that the 
FIP projects attainment in less than one 
year from promulgation, many of the 
section 108(f} measures could not be 
implemented prior to the attainment 
date and therefore not necessary for 
attainment as soon as possible. 

. In the manner that EPA used it in the 
NPRM, “materially” means a reasonable 
degree of certainty that some level—no 
matter how slight—of emission 
reductions will occur from 
implementation of the measure by EPA. 
EPA disagrees that the CAA requires 
implementation of measures which do 
not reduce emissions. Such measures 
would not be considered either . 
“reasonably available” or “available” to 
attain as soon as possible. 
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e. Socio-Economic Impacts 


Comments. ACLPI believed that EPA 
wrongly used the standard of socially or 
economically disruptive, draconian, and 
absurd to screen out measures and 
states that the Agency did not identify 
which measures it rejected (beyond gas 
rationing) using this criterion. ACLPI 
also argued that the CAA does not allow 
EPA to reject control measures based on 
vague and undefined criteria such as 
“socially or economically disruptive, 
draconian, and absurd.” 

Response. EPA continues to believe 
that it was not congressional intent to 
require absurd, socially or economically 
disruptive, or draconian measures. See 
the approval of the Maricopa SIP, 53 FR 

30224, 30233 (August 10, 1988), the 
“ ANPRM for South Coast, 53 FR 49494, 
49509 (December 7, 1988), and Delaney 
v. EPA, 898 F.2d at 692 citing EPA 
guidance in 44 FR 20375 (April 4, 1979). 
ACLPI provides no reasons to lead EPA 
to reconsider this belief. In fact, 
Congress required nonattainment plans 
to include the identification and 
analysis of the air quality, health, 
welfare, economic, energy, and social 
effects of the plan provisions and of the 
alternatives considered by the state. See 
section 172(b)(9). This is a clear 
statement that Congress intended that 
other factors beyond air quality be 
considered in developing a SIP and thus 
also a FIP. 

EPA did not reject any measure on its 
list solely on the grounds of economical 
or social disruptiveness; however, these 
criteria, when added to the findings on 
other criteria, caused two measures, 
“mandatory no-drive-days” and 
“relocation of major traffic generators,” 
to be deemed unavailable. EPA 
continues to believe that Congress did 
not intend to require implementation of 
such measures. 

The definition of “socially or 
economically disruptive, draconian, and 
absurd” is not one that readily lends 
itself to quantification; it is best defined 
by example. Examples include gasoline 
or fuel rationing, directed source 
closures or relocations, or mandatory 
widespread driving restrictions. 


C. Federal Measures 


As discussed above, EPA’s evaluation 
of potential control measures indicated 
that just two measures, an oxygenated 
fuels program at 2.7 percent oxygen and 
a wintertime gasoline volatility (RVP) 
limit of 10 psi, when combined with 
existing State and local programs are 
sufficient to bring about attainment in 
Maricopa County by December 31, 1991. 
EPA proposed both these measures on 
October 10, 1990 and received 


considerable comment on them. See 55 
FR 41204, 41213 for a discussion of the 
proposed oxygenated fuels program and 
55 FR 41204, 41220 for a discussion of 
the proposed RVP limit. 

The Agency is today promulgating 
rules which will require that all gasoline 
sold in the Maricopa nonattainment 
area during the winter months to 
contain a minimum oxygen content of 
2.7 percent oxygen and to have a RVP 
level of no more than 10 psi. Gasoline 
blended with ethanol at 2.7 percent 
oxygen and above is granted a RVP 
exemption of 1 psi. The rules being 
adopted today are essentially similar to 
those proposed last October although 
some modifications were made in 
response to comments received on the 
proposal. A description of each 
measure, a summary of the comments 
received, and the Agency's response to 
those comments are given below. 


1. Oxygenated Fuels Program 
Summary of Final Rule 


EPA is promulgating an oxygenated 
fuels program which will require that all 
gasoline sold in the Maricopa 
nonattainment area to contain a 
minimum oxygen content of 2.7 percent 
by weight from October 1 to March 31 
starting October 1, 1991. This action is 
being taken because oxygenated fuels 
are a proven method for reducing CO 
emissions from motor vehicles. Also, 
because Arizona statute already 
mandates an oxygenated fuels program 
(at a minimum oxygen content of 2.3 
percent), the infrastructure for such a 
program currently exists in the 
Maricopa area. In essence, the federal 
program will replace the existing State 
program by requiring a higher minimum 
oxygen content in gasoline (i.e., 2.7 
percent versus the current 2.3 percent). 
In many material respects, however, the 
federal regulatory requirements mirror 
those of the displaced State program. 

As proposed the oxygenated fuels 
program would have allowed gasoline 
suppliers to vary the oxygen content of 
their fuels so long as the sales-weighted 
average oxygen content was 2.7 percent. 
The trading of “oxygen credits” to 
achieve the required average oxygen 
content would also have been allowed. 
In this final rulemaking, the Agency has 
chosen to require a minimum oxygen 
content standard of 2.7 percent oxygen 
in lieu of the averaging and trading 
scheme discussed in the NPRM, 
primarily because of the limited time 
available to the Agency to promulgate 
this rule. EPA, however, continues to 
believe that an averaging program is 
highly desirable and workable. 
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The new Clean Air Act Amendments 
require all CO nonattainment areas with 
a design value of 9.5 or greater to 
implement an oxygenated fuels program 
requiring 2.7 percent oxygen by weight 
beginning in 1992. This requirement will 
include the Maricopa nonattainment 
area; therefore, the oxygenated fuels 
rule in this FIP will be in effect for only 
one year before Arizona must submit 
regulations for the CAA-required winter 
oxygenated fuels program. 

As also required by the new CAA 
amendments, the Agency will 
promulgate by August 15, 1991, guidance 
on the use of marketable oxygen credits 
from gasolines with oxygen contents 
higher than 2.7 percent by weight to 
offset the sale or use of gasoline with a 
lower oxygen content. EPA believes that 
the additional time granted by the new 
CAA amendments will help assure the 
development of an effective national 
averaging and trading program; 
therefore, under the very short timetable 
for this FIP, the minimum oxygen 
specification is the most desirable and 
workable option for the Maricopa area 
currently. In 1991, there should be a 
choice of oxygenates in the Maricopa 
area for the motoring public based on 
the Agency’s decision regarding the 
blending tolerance for MTBE and the 1 
psi RVP waiver for ethanol (both of 
which are discussed below). Arizona 
must submit a SIP revision by mid-1992 
which provides for the national 
averaging and trading program within 
the Maricopa oxygenated fuels program. 

The new oxygenated fuels 
requirement under this FIP becomes 
effective on October 1, 1991 until March 
31, 1992 and each period of October 1 to 
March 31 thereafter. The Agency does 
not favor an earlier effective date due to 
possible negative effects on oxygenate 
price and supply and EPA’s belief that it 
would not advance the attainment date. 

EPA recognizes that, by setting the 
minimum oxygen content at 2.7 percent, 
it is in effect setting the minimum 
requirement at the highest legally- 
permissible concentration allowed in 
unleaded gasoline for the most common 
oxygenating compound. Specifically, 
methyl tertiary butyl ether (MTBE) is 
limited to a maximum of 15 percent by 
volume in unleaded gasoline (i.e., 3.7 
percent oxygen by weight under ideal 
conditions) under section 211(f) of the 
CAA. The Agency, therefore, intends to 
exercise discretion in enforcing the 
maximum MTBE limit by allowing a 
blending tolerance of up to 2.9 percent 
oxygen by weight. This will offset the 
negative effects of dilution and density 
upon the oxygen content of gasoline 
blends during transportation. No such 
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discretionary policy is specifically 
needed for the other common oxygenate, 
ethanol, because this compound may be 
legally blended at concentrations as 
high as 10 percent by volume {i.e., 3.7 
percent oxygen by weight). 

The regulations require that all 
gasoline pumps have labels which 
prominently display the type and 
maximum percent by volume of 
oxygenate in the final gasoline blend 
and contain a statement that the 
gasoline is oxygenated and will reduce 
carbon monoxide emissions from motor 
vehicles. (This latter requirement is 
consistent with the new CAA 
requirements for winter oxygenate 
programs.) This provision is the similar 
to Arizona’s labeling requirement and is 
primarily intended to provide consumers 
with the information needed to make 
informed choices relative to the 
oxygenated gasoline used in their 
vehicles. 

Today's action provides exemptions 
for certain off-road equipment such as 
airplanes and farm equipment from the 
oxygenated fuels program. Also 
included in the exemptions are fuels 
intended for use at manufacturers’ 
proving grounds and motor vehicle 
racing events. Again, this provision is 
patterned after the present State 
requirement. 

In addition to these exemptions, EPA 
also intends to follow the present State 
regulation which requires fuel which is 
consumed in a motor vehicle operated 
by a fleet owner within the 
nonattainment area to contain not less 
than 2.7 per cent oxygen by weight. 

Finally, no changes were made to the 
test procedures for the determination of 
oxygen level and they are being 
promulgated as proposed. 


Response to Comments 
a. Effective Date 


Proposal Summary. EPA proposed to 
implement the oxygenated fuels program 
on October 1, 1991. The Agency also 
asked for comments regarding the 
possibility of an earlier effective date. 

Comments. The Renewable Fuels 
Association (RFA) stated that the 
incremental oxygenate demand 
associated with the proposed 
implementation date of October 1, 1991 
could easily be met by the ethanol 
industry. The Association also noted 
that adequate ethanol could be supplied 
to meet an earlier start date, but the 
industry group was unware if the same 
held true for other types of oxygenates, 
e.g., MTBE. 

The Atlantic Richfield Company 
(ARCO), the major ethanol blender in 


Maricopa County, expressed concern 


over implementing the program earlier. 
Specifically, the company commented 
that gasoline suppliers have already 
established contracts for oxygenates 
this winter and must be given a 
reasonable amount of time to negotiate 
additional oxygenate supplies at a 
reasonable price. ARCO further 
indicated that gasoline suppliers are 
already somewhat at the mercy of the 
oxygenate suppliers with respect to 
available supply, and that mandating 
additional oxygen in gasoline on a short 
term basis could increase demand 
relative to supply. The company noted 
that this would substantially increase 
the cost of incremental supplies not 
already negotiated. 

No comments were received from 
MTBE blenders regarding the 
implementation date for the program. 

Response. EPA does not anticipate 
that the proposed date of October 1, 
1991, would result in any supply 
problems based on the comments 
received and the Agency’s prior 
experience with other oxygenated fuel 
programs around the country. Although 
the incremental oxygenate requirement 
associated with moving from the current 
2.3 percent requirement to the new 2.7 
percent standard is not overwhelming in 
magnitude, the Agency wishes to ensure 
that enough leadtime is available for a 
smooth and efficient transition to the 
higher oxygen level. 

In considering the feasibility of an 
earlier date, EPA notes the lack of 
agreement between the only two 
commenters on this issue. The ethanol 
industry group, RFA, indicated adequate 
ethanol could be made available sooner. 
However, the largest blender of ethanol 
in Maricopa County, ARCO, expressed 
concern regarding supply contracts. 

It is also important to realize that 
there are practicality barriers associated 
with starting the oxygenated fuels 
program immediately upon promulgation 
of this final rule. Assuming this Final 
Rule is promulgated at the end of 
January 1991 and becomes effective one 
month later (as required by 5 U.S.C. 
553(d}), only one month would remain 
before March 31, 1991, the end of the 
current winter CO period in Maricopa 
County. This provides very little time for 
refiners, distributors, and retail outlets 
to actually deliver gasoline with the 
requisite oxygen content to consumers 
and subsequently affect reductions in 
CO emissions. However, even if 
complying fuels were made available 
before the very end of the current winter 
period, the CO attainment date would 
not be advanced. 

Because EPA recognizes that an 
accelerated start date could have 
negative effects on price and supply and 
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would not advance attainment, the 
Agency is promulgating an effective 
date of October 1, 1991, as originally 
proposed. 

b, Averaging Option 


Proposal Summary. EPA proposed 
two compliance options for parties 
subject to the oxygenated fuels 
regulations: a minimum oxygen content 
of 2.7 percent or an averaging and 
trading program with the oxygen content 
target of 2.7 percent. The reasons for 
including an averaging and trading 
scheme were primarily market-based in 
that MTBE blends (currently allowable 
by waiver only up to 2.7 percent oxygen) 
would not be locked out of the 
oxygenate market under such a scheme 
as it could potentially be under a 2.7 
percent minimum requirement. As 
proposed, the compliance period for this 
averaging program would span 30 days, 
with all credits generated and traded or 
sold within that 30-day period. 

Comments. The comments received 
were overwhelmingly against the 
proposed use of an averaging scheme as 
a means of complying with the oxygen 
content standard. Many reasons were 
given including: 

e Arizona already has a successful 
program in place using a minimum 
oxygen content; 

¢ Only ethanol blenders would be 
generating oxygen credits; 

¢ The activities of credit brokers and 
traders would go unregulated; 

e Labeling would be impossible under 
an averaging scheme; 

¢ A thirty-day averaging period 
would be too short; 

° If older cars were to receive the 
lower oxygenated fuels, the effect on 
emissions could be very detrimental. 

Response. EPA believes an averaging 
program is highly desirable and 
workable; however, because of the 
adverse comment and the very short 
promulgation schedule for this rule, the 
Agency is adopting a minimum oxygen 
content standard at this time and 
delaying the adoption of an averaging 
and trading program until it promulgates 
a national averaging and trading 
program as required under the Clean Air 
Act Amendments of 1990. 

The new Clean Air Act Amendments 
will require that all CO non-attainment 
areas with a design value of 9.5 or 
greater adopt and implement in 1992 an 
oxygenated fuels programs requiring 2.7 
percent oxygen on the average. The new 
Amendments also require the Agency to - 
promulgate by August 15, 1991, guidance 
on the use of marketable oxygen credits 
in oxygenated fuel programs. The 
Agency believes that the additional time 
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provided by the statutory schedule will 
help in the development of an effective 
federal averaging and trading program. 
In 1992, the Maricopa non-attainment 
area will be subject to the CAA 
requirement for a 2.7 percent 
oxygenated fuels program complete with 
an averaging program; therefore, the 
oxygenated fuels rule being promulgated 
today shall be in effect for only one year 
before it is superseded by the national 
program for averaging and trading. 


c. Minimum Oxygen Content and 
Blending Tolerance 


Proposal Summary. The issue of a 
blending tolerance was not specifically 
addressed in the proposal. 

Comments. Many commenters were 
concerned that the 2.7 percent minimum 
oxygen content by weight would be 
impossible to meet through the use of 
MTBE without the opportunity to 
purchase oxygen credits. According to 
the Western States Petroleum 
Association, due to base fuel 
contamination and lack of test precision, 
the industry-accepted analytical 
tolerance for oxygen content in fuel is 
0.2 percent. This view is shared by other 
commenters as well, including ARCO 
and Chevron, USA, Inc. ARCO took this 
observation one step further in their 
written comments and suggested that 
the FIP target oxygen content be 
lowered to 2.5 percent versus the 
proposed 2.7 percent, to allow for this 
test reproducibility. 

Response. The Agency recognizes that 
by setting the minimum oxygen content 
at 2.7 percent, it is in effect setting the 
minimum requirement at the highest 
legally-permissible concentration 
allowed in unleaded gasoline for the 
most common oxygenating compound, 
MTBE. Under a recently-issued revised 
interpretive rule on substantially similar 
fuels, fuels blended with MTBE may 
contain up to 2.7 percent oxygen by 
weight, regardless of the blend content 
necessary to achieve that measurement. 
EPA also recognizes that through the 
effects of density and dilution, the 
original blend oxygen content may 
decrease from the time of production to 
the time of delivery at the retail outlet. 

The Agency does not agree with the 
comments suggesting that fuels which 
fall below the mandated 2.7 percent 
minimum be allowed to avoid penalty. 
Therefore, in order to preserve the CO 
emission reductions which have been 
identified as necessary for the Maricopa 
non-attainment area, EPA intends to 
exercise discretion in enforcing the 
maximum MTBE limit by allowing a 
blending tolerance of up to 2.9 percent 
oxygen by weight. This blending 


tolerance is necessary due to the 


negative effects of dilution and density 
on oxygen content which occur when 
oxygenated blends are transported. In 
order to ensure that the gasoline offered 
for sale at retail outlets in the Maricopa 
nonattainment area meets the 2.7 
percent minimum oxygen content 
requirement, the Agency is establishing 
a blending tolerance for MTBE blends of 
2.8 percent oxygen by weight. No such 
discretionary policy is specifically 
needed for the other common oxygenate, 
ethanol, because this compound may be 
legally blended at concentrations as 
high as 3.7 percent oxygen by weight 
(i.e., 10 percent ethanol by volume). 


d. Labeling 


Proposal Summary. The NPRM called 
for pump stands to be labeled only with 
the type of oxygenate contained in the 
blend. Invoices which accompany the 
fuel from its point of origin would 
contain additional information 
concerning oxygenate content. 

Comments. A number of different 
comments were received on the labeling 
issue. Most commenters called for a 
fairly simple requirement, e.g., labels 
containing information on oxygenate 
type and content by volume only. The 
parties who called for this option 
believe that any additional information, 
particularly the oxygen content of the 
blends by weight, is irrelevant and will 
serve only to confuse consumers. 

On the other hand, the Maricopa 
Association of Governments (MAG) 
believed that information on the oxygen 
content by volume is necessary because 
of automobile manufacturer’s warranties 
and the limitations they place on use of 
oxygenated fuels. 

Response. In this final rule, EPA is 
calling for pump outlets to be labeled 
with oxygenate type and the maximum 
blend percentage of that oxygenate by 
volume (e.g., “This fuel contains up to 
15% MTBE.”) Labels shall also contain a 
statement that the gasoline is 
oxygenated and will reduce carbon 
monoxide emissions from motor 
vehicles. (This latter requirement is 
consistent with the new CAA 
requirements for winter oxygenate 
programs.) Travel manifests and 
invoices will be required to also contain 
information on the type of oxygenate, 
the percentage of that oxygenate by 
volume, and the percentage of oxygen 
by weight contained in the blend. 

As to the warranty question, it is 
improper for manufacturers to fail to 
honor warranties based on the use by 
consumers of legal, EPA-waivered fuels. 
Once this FIP rule has been 
promulgated, the Agency will inform 


vehicle manufacturers by letter of the 


new blending tolerance of 2.9 percent 
oxygen for MTBE. 


e. Exemption for Off-Highway Motor 
Vehicles 


Proposal Summary. The proposed 
program required all gasoline sold in the 
Maricopa County nonattainment area to 
comply with the oxygen content 
requirement. No exemptions for certain 
vehicles or uses were proposed. 

Comments. The Arizona Department 
of Environmental Quality (ADEQ) 
commented that the State had found it 
desirable to exclude certain special 
classes of motor vehicles from its 
oxygenated fuels program. The air 
pollution control agency stated that 
certain off-road equipment, airplanes, 
and other specified gasoline powered 
engines were exempt primarily due to 
technical feasibility concerns. ADEQ 
requested that a similar exemption be 
included in EPA’s final rulemaking. 

Response. It seems reasonable that 
EPA should grant this exemption. Much 
of the non-oxygenated fuel (e.g., aviation 
fuel) will be burned outside of the 
boundaries of the nonattainment area. 
For the non-oxygenated gasoline 
consumed within the area, the Agency 
believes that any air quality effect 
would be negligible because of the small 
amount of fuel involved. Also, the 
exemption appears appropriate from a 
technical perspective because at least 
some of these sources may not be 
designed to burn or certified to operate 
on oxygenated fuel. Therefore, the 
State’s exemption provisions have been 
incorporated into today’s action. 

Specifically, the Agency will require 
the use of oxygenated fuel, sold from 
October 1 through March 31 in the 
Maricopa County nonattainment area, 
for the fueling of motor vehicles. The 
term “motor vehicle” is defined as “any 
self-propelled vehicle designed for 
transporting persons or property on a 
street or highway,” CAA section 216(2). 
Therefore, the use of oxygenated fuel is 
not mandated in off-road equipment 
such as fork lifts, construction and farm 
equipment, or other equipment, as long 
as they are not primarily designed to be 
driven on highways. 

In addition to the above exemption 
provisions, EPA found that 
manufacturer’s proving ground 
operations and motor vehicle racing 
events were excluded form the State’s 
oxygenated fuels requirement. 
Therefore, this Final Rule also exempts 


these operational categories. 





2. Wintertime Gasoline Volatility Limit 
Summary of Final Rule 


The Agency is promulgating a Reid 
vapor pressure (RVP) limit of 10 psi for 
all gasoline sold in the Maricopa 
nonattainment area during the 
wintertime. EPA's analysis showed that 
lowering the volatility of wintertime 
gasoline will provide significant 
emission benefits at temperatures 
associated with the CO exceedances in 
Maricopa County. 

The effective date and the control 
period for this requirement corresponds 
to that described for the oxygenated 
fuels program. Specifically, compliance 
with the RVP limit begins on October 1, 
1991 and ends on March 31, 1992, and 
each period of October 1 to March 31 
thereafter. The Agency does not believe 
an earlier effective date is technically 
feasible. 

EPA is granting an RVP exemption of 
one (1) psi for ethanol blends with 
oxygen concentrations equal to or 
exceeding 2.7 percent by weight. {This 
represents approximately 7.3 percent 
ethanol by volume in gasoline.) The 
exemption will help ensure the 
continued availability of ethanol blends 
in the Maricopa area, maintain 
competition between oxygenates in the 
marketplace, and provide consumers 
with a choice of oxygenated gasolines. 

In addition, the Agency shall require 
fuel which is consumed in a motor 
vehicle operated by a fleet owner within 
the nonattainment area to comply with 
the gasoline volatility limit. 

The Agency is granting a complete 
exemption from the wintertime RVP 
regulation to all manufacturer's proving 


grounds. 


Response to Comments 
a. Effective Date 


Proposal Summary. EPA proposed to 
limit the RVP of gasoline sold in the 
Maricopa County nonattainment area to 
& maximum of 10 psi during the winter 
months beginning on October 1, 1991. 
The Agency noted that most gasoline 
marketed in the region principally 
originated from refineries located in 
southern California and was transported 
by common carrier pipeline to the 
Phoenix bulk terminal for final 
distribution. No supply difficulties were 
anticipated, because the southern 
California refineries already ship special 
gasolines through the pipeline to comply 
with Arizona's existing oxygenated fuels 
program. 

Comments. Several of the oil 
companies expressed concern that 
controlling the RVP of gasoline in 


Maricopa starting in 1991 might not be 


feasible without greatly complicating 
current production, shipment, and 
distribution practices. The commenters 
specifically argued that the Los Angeles 
area refineries and the pipeline 
distribution system are designed to 
handle the same “base” gasoline (e.g. 
gasoline at the same RVP). This 
currently results in essentially the same 
type of gasoline being distributed 

out the combined marketing area 
of the southern California refineries. The 
distribution area generally includes Los 
Angeles, San Diego, southern Nevada, 
and Phoenix. If Phoenix were to receive 
a different base fuel, then according to 
the commenters, this special gasoline 
would need to be separa ted from other 
fuels at the refineries, the pipeline, or 
both. The oil companies indicated that 
segregating a different base fuel for 
Maricopa County may require refiners 
and the pipeline company to build new 
storage tank facilities. 

The commenters noted there was 
inadequate leadtime to design, secure 
permits for, and construct new facilities 
prior to the proposed implementation 
date of October 1991, if addditional 
tankage indeed proved necessary. They 
suggested that two options existed 
under this scenario. First, EPA could 
provide additional leadtime for facilities 
construction by delaying the effective 
date. Second, low volatility gasoline 
would be supplied to all areas within 
the refiners marketing area, including 
southern California and southern 
Nevada, at least as an interim measure. 
Some commenters also stated that any 
feasibility issues would be resolved by 
delaying the RVP standard until 1992. 
That date coincided with EPA's 
proposed requirement for 10-psi gasoline 
in the Los Angeles area as part of the 
South Coast FIP proposal, 55 FR 36458 
{September 5, 1990). 

Response. The Agency finds the oil 
industry comments inconclusive due to 
the lack of substance. No details were 
provided to support the industry claims. 
Furthermore, none of the commenters 
indicated that they either could not or 
would not supply a special low volatility 
gasoline to the Maricopa area in 1991 
without affecting fuels supplied to other 
areas. Rather, the comments indicated 
possible, not probable, adverse 
economic consequences of a change in 
the RVP level of gasoline in Maricopa 
County. 

To better understand the technical 
issues involved, EPA undertook a 
limited investigation of the refinery 
storage and pipeline distribution system 
for southern California refineries. The 
Agency also relied on its past 


experience in dealing with similar issues 
when developing the national 
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summertime volatility rules. Based on 
the information currently available to 


EPA, it appears technically feasible to 
produce and distribute two different 
base gasolines. 

EPA recognizes that some refineries 
and the pipeline already have 
experience in producing and distributing 
special oxygenated fuels for the 
Maricopa market. Presently, these 
oxygenated fuels must be segregated 
from other gasoline and then shipped to 
the Maricopa area. The required 
segregation may occur at the refinery or 
at another company’s storage facilities 
through some type of lease agreement. 
The Agency feels that the ability to 
produce and segregate special 


oxygenated gasolines should generally 
apply to the RVP requirement as well. 


Furthermore, any refiner that finds it 
difficult or impossible to produce and 
store separate low volatility gasolines 
may enter into an intercompany 
agreement with another refiner to 
produce the necessary base gasoline. 
EPA understands that such agreements. 
already exist within the industry in 
similar situations. For the pipeline 
operations in particular, the possible 
constraints appear to be more related to 
increasing operational complexity, 
rather than any clear substantial 
technical limitation. This is not to 
suggest that supplying Maricopa County 
with a special low volatility gasoline 
may not be difficult in at least some 
instances. However, the Agency : 
believes most, if not all, of the refineries 
and the pipeline company have the 
capability to accommodate two different 
types of base gasoline within the 
existing capacity and operating practice 
of the industry. 

To the extent that it is infeasible to 
provide Maricopa County with a special 
fuel, other areas supplied by the affected 
refiners may receive the same low 
volatility gasoline. The Agency 
understands that this broader coverage. 
would lead to an increase in cost, but 
this cost would be justified by the 
emissions benefit gained in these areas. 
In addition, this situation should only 
occur until refiners construct any 
additional storage facilities as they 
deem necessary. 

Therefore, after carefully considering 
the comments on this issue, EPA is 
promulgating the October 1, 1991 
effective date for the wintertime RVP 
limit as originally proposed. 


b. Control Period 


Proposal Summary. The proposed 


RVP control period was October 1 
through March 31 of each year. 
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Comments. Some of the oil companies 
stated that the winter volatility control 
season for the Maricopa County 
nonattainment area (i.e., October 1 
through March 31) should correspond 
with the winter volatility contro] season 
in the proposed South Coast FIP 
(November 1 through March oe in order 
to minimize adverse economic/ supply 
effects. They also suggested that both 
the Arizona and South Coast winter 


volatility control seasons be reduced to 
four months. 

Response. The Agency currently 
believes that low volatility gasoline is 
necessary in Maricopa County for the 
entire six month period, as proposed, in 
order to attain compliance. Beyond 
asking for a shorter compliance period, 
no commenters indicated that RVP 
control was not necessary during this 
period. In addition, EPA reminds the 
commenters that the emission control 
requirements of Arizona are not 
necessarily related to the air quality 
needs of southern California. Finally, 
EPA will shortly be withdrawing its 
proposed South Coast FIP. The district 
court order requiring the promulgation of 
this FIP has recently been vacated. 

Nonetheless, EPA’s review of the 
pipeline distribution system also 
revealed that the pipeline, which 
supplies Arizona along with parts of 
southern California, currently accepts 
on 10 psi RVP gasoline for transport 
during October and March as a result of 
the pipeline company’s compliance 
strategy with the current summertime 
volatility standards. Therefore, for all 
practical purposes, it appears Arizona 
already receives 10 psi gasolines in 
October and March even in the absence 
of a regulatory requirement. Of course, 
the Agency cannot rely on the pipeline 
company’s internal operating standards 
in the future, so EPA is establishing the 
winter volatility control period as a 
regulatory requirement. 


c. Ethanol RVP Exemption 


Proposal Summary. Oxygenated fuels 
are made by adding either alcohol (e.g., 
ethanol) or ether compounds to typical 
gasoline. The use of alcohol increases 
the volatility of the final oxygenated 
blend beyond that of the base gasoline. 
This results in an RVP boost of 
approximately 0.8 psi under the 
conditions of the proposal. Ether 
blending agents have no significant 
effect on this fuel characteristic. The 
higher RVP of ethanol blends acts in the 
opposite direction of the oxygen. content 
in reducing CO emissions. Therefore, 
ethanol and ether blends with the same 
oxygen content will exhibit different 


clean air potentials. 


The Agency discussed the loss of air 
quality benefits in the proposal which 
could occur under an averaging program 
if the market share of ethanoi blends in 
Maricopa County was large. However, 
EPA concluded that such a situation 
was unlikely and that the potential 
adverse air quality effect of ethanol 
blends with somewhat higher volatilities 
could be tolerated in the attainment 
demonstration. Based on these 
considerations, the Agency proposed to 
provide a 1 psi RVP allowance from the 
otherwise applicable wintertime RVP 
standard for ethanol blends of 3.5 
percent oxygen and above by weight (9 
percent ethanol and above by volume). 

Comments. The only negative 
comment on the proposed RVP 
exemption came from Texaco. The 
company stated that the exemption 
should not be provided. Texaco alsa 
noted that if the exemption were 
granted, it should be allowed only for 
full ethanol blends, as proposed {i.e., 3.5 
percent by. weight). No explanation for 
these positions were provided. 

The remaining commenters, ARCO 
and RFA, supported the exemption. 
However, they asked for a modification 
which would provide the exemption for 
ethanol blends meeting the minimum 
required oxygen content of 2.7 percent 
by weight. The commenters suggested 
that without this change, the economic 
disparity between ethanol blends with 
3.5 percent oxygen and ether blends 
with 2.7 percent oxygen may result in 
the elimination of ethanol from the 
marketplace. RFA also argued that the 
lower concentration would continue to 
satisfy what it portrayed EPA’s express 
goal whereby fuels containing trace 
amounts of alcohol are not eligible for 
the exemption. The industry group 
concluded by noting that ethanol blends 
containing either 2.7 percent oxygen or 
3.5 percent oxygen have the same 
absolute effect on RVP. Therefore, RFA 
suggested there is no real difference 
between the fuels in this regard. 

Response. in evaluating the 
appropriateness of providing an RVP 
exemption for ethanol blends, EPA 
believes the most important 
considerations involve the potential 
effects on air quality, availability and 
competition between oxygenates, and 
enforcement. The Agency has 
reevaluated the emissions impact of 
providing the RVP exemption for 
ethanol blends containing 2.7 percent 
oxygen in the absence of the averaging 
option. (No averaging option is 
contained in today’s Final Rule.) The 
analysis also shows that granting the 
RVP exemption at 2.7 percent oxygen 
can be accommodated in the attainment 


5467 


demonstration. Therefore, from an air 
quality perspective, the previous 
conclusion regarding the acceptability of 
the exemption is unchanged. 

Regarding the availability of 
oxygenates, EPA has repeatedly stated 
the desirability of providing consumers 
with a choice of oxygenated fuels. 
Maintaining this feature of the current 
State program was underscored in 
comments from the ADEQ. If the 
increased cost of having to blend 
ethanol at a level of 3.5 percent oxygen 
is prohibitive, as suggested by ARCO, 
then this choice will not be available. 
While EPA is unable to determine if this 
would indeed occur as a consequence of 
promulgating the exemption as 
proposed, neither is the Agency able to 
dismiss this as a likely outcome. 
Nonetheless, granting the exemption for 
ethanol blends meeting the minimum 
oxygen content standard of 2.7 percent 
by weight will obviously do the most to 
ensure a continued choice of oxygenates 
in the Maricopa market. 

Turning to the issue of enforcement, 
EPA indicated in the proposal that the 
RVP exemption was patterned after a 
similar provision for ethanol blends in 
the national summertime RVP 
standards. In fashioning the summertime 
exemption, EPA explained that requiring 
high levels of ethanol would aid 
enforcement activities by assuring that 
fuel containing only trace amounts of 
alcohol did not qualify for this special 
treatment. The Agency agrees with RFA 
that lowering the minimum required 
oxygen content from 3.5 percent (9 
percent ethanol by volume) to 2.7 
percent (7.3 percent ethanol by volume) 
is adequate as an enforcement tool. 

For the above reasons, the Agency is 
allowing a 1 psi exemption from the 
wintertime RVP standard for 
oxygenated gasoline containing 7.3 
percent ethanol by volume (i.e., 2.7 
percent by weight). 


d. RVP Control Effectiveness 


Proposal Summary. EPA proposed a 
10 psi maximum RVP in all fuel sold 
during the mandate period in 
conjunction with a 2.7 percent oxygen 
content. This combination was shown in 
modeling to be adequate for CO 
attainment under the 53° Fahrenheit 
design day condition. In the proposal, 
EPA requested comments on the 
adequacy of the RVP control measures 
at temperatures in the range of 40° to 
70 °F. 

Comments. One oil company (ARCO) 
claimed that the net effect on CO 
emissions in going from 13 to 10 psi RVP 
is negligible in fuels containing high 
levels of oxygenates. Graphical data 





from a recent but unpublished American 
Petroleum Institute (API) study was 
presented for ten late mode) vehicles 
tested at 35°, 55°, and 80 °F on 9.0, 10.5, 
and 13 psi gasoline and 9.0 and 13 psi 
gasoline blended with 15 percent MTBE 
by volume, These blend data indicated 
equal average CO emissions at 9.0 psi 
and 13 psi at 55 °F, and greater average 
CO at 9.0 psi than 13 psi at 35 °F. The 
blends were not tested at an 
intermediate RVP such as proposed 10.0 
psi, even though the 55 °F gasoline data 
showed lower CO at 10.5 psi than at 
either 13 or 9.0 psi RVP. 

Response. The CO benefits in the 
proposed FIP strategy are based on (1) 
the CO versus oxygen relationship 
detailed in the EPA document 
“Guidance on Estimating Motor Vehicle 
Emission Reductions From the Use of 
Alternative Fuels and Fuel Blends,” 
{January 1988) and (2) the CO versus 
RVP relationship used in EPA's 
MOBILE4 emission factor model as 
detailed in Chapter 8 of the MOBILE4 
supporting documentation. The effects 
of oxygen listed in the Guidance 
Document were based on testing at the 
standard Federal Test Procedure{FTP) 
temperature of 75 °F. The effects of RVP 
on CO were based on testing of 9.0 psi 
and 11.7 psi non-oxygenated gasolines 
in 16 cars at 50 °F compared to these 
and many other cars tested on these 
fuels at 75 °F. 

EPA has reviewed the additional test 
data on the effects of oxygen and RVP 
at temperatures below 75 °F provided by 
commenters. While these data offer 
some indication that the FIP benefit 
assumptions might be overstated, they 
are not considered substantial enough 
the warrant altering the estimates from 
the earlier data. For instance, the 
unpublished API study referred to in the 
ARCO comments leaves open the 
possibility that 10 psi RVP oxygenate 
blends could still decrease CO 
emissions relative to the same blends at 
13 psi. This information, however, does 
provide an incentive for EPA (and 
others) to investigate these relationships 
more fully in the future, and 
modifications to EPA's emission factor 
model based on any such data would 
not be ruled out. 

The modeling analysis for the 
attainment demonstation was based on 
an average ambient temperature of 
53 °F, which actually corresponded to 
the temperature which occurred on the 
day with the highest adjusted CO 
concentration rather than the design day 
(which had the second highest adjusted 
CO concentration). Over the time period 
when the 11.2 ppm design concentration 


was measured the average temperature 
was 58.8 °F, 

Therefore, the estimates of the 
benefits of the RVP limit were 
potentially understated in the 
attainment demonstration. Furthermore, 
the high concentrations in the Phoenix 
area occur in the evening hours and 
build up over time. The time of peak 
traffic volumes and slower speeds 
occurs during warmer conditions when 
RVP controls would have the most 
benefit. Therefore, using the average 
temperature over an eight hour time 
period potentially underestimates the 
benefit of reduced RVP on the ambient 
CO concentrations in Phoenix. The 
Agency was concerned with taking too 
much emission reduction benefit for 
RVP controls, and therefore chose to 
make a number of conservative 
assumptions for this phase of the 
modeling analysis. 


e. Driveability and Safety 


Proposal Summary. In the proposal, 
EPA noted that under certain ambient 
conditions (e.g., cooler temperatures), 
low volatility fuels may adversely effect 
vehicle driveability and safety. The 
Agency also noted that some of the 
wintertime gasolines being marketed in 
Arizona were already at or near the 
proposed 10 psi RVP limit. Nonetheless, 
EPA fully evaluated this issue for the 
local conditions occurring in and around 
the Maricopa area, and concluded that 
low volatility gasoline would not 
adversely affect either operating 
condition during the winter season. 
Comments were specifically requested 
on the potential use of these fuels in 
colder areas of the State. 

Comments. Four general comments 
were received regarding the potential 
use of low RVP gasolines. Three 
commenters simply asked EPA to 
further investigate the possibility of 
adverse driveability and safety effects. 
The remaining commenter, ARCO, 
anticipated that the combination of 
oxygenated fuels and low RVP may 
cause driveability problems. However, 
the company added that it lacked data 
demonstrating this possibility might 
actually occur. 

Response. The lack of specific 
comments on this issue make it difficult 
to judge whether driveability and safety 
are real concerns, or whether the 
commenters were simply responding to 
EPA's statement that adverse effects 
might be possible under certain 
conditions. Nevertheless, the Agency 
has continued to investigate these 
matters as part of today’s Final Rule. 
The Agency's analysis focused on the 
potential use of 10 psi RVP gasolines in 
colder areas of the State, since none of 
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the commenters specifically questioned 
the adequacy of the previous analysis 
for the Maricopa area, or the validity of 
EPA’s conclusions. As will be seen in 
the following discussion, there does not 
appear to be an unacceptable risk from 
the potential use of these fuels under 
colder embient conditions. 

From a practical perspective, perhaps 
the best guage of acceptable driveability 
and safety is in-use experience based on 
current operating practice. Accordingly, 
EPA evaluated the quality of gasoline 
that is currently being marketed in the 
colder, northern areas of Arizona. The 
analysis used Flagstaff as a reasonable 
example of such an area because: (1) © 
This city experiences some of the _— 
coldest wintertime temperatures in the 
State, (2) historical temperature data are 
readily available, (3) most of the 
gasoline used in this region presently 
originates from the Phoenix bulk 
terminal, and (4) Flagstaff is within 
reasonable driving distance of Phoenix 
(i.e., about 130 miles). 

To evaluate current marketing 
practices in Flagstaff, the Agency 
obtained gasoline volatility survey 
results from the Arizona Department of 
Weights and Measures (ADWM) and 
the Motor Vehicle Manufacturers : 
Association (MVMA). The surveys 
suggest that it may be reasonably 
common for some gasolines in Flagstaff 
to be near, or in some cases below, the 
proposed standard of 10 psi during the 
coldest months of the year. If these fuels 
were causing unacceptable driveability 
or safety problems, the Agency would 
expect to find some evidence of such 
events in the public record. However, 
despite the existence of low volatility 
fuels in the area, no commenters 
submitted documentation indicating that 
consumer dissatisfaction or safety 
hazards exist. Nor were any comments 
received that cited anecdotal evidence 
of such occurrences. 

As additional in-use guidance, the 
Agency compared the true vapor 
pressure (TVP) of gasoline sold in 
Flagstaff during extremely cold 
temperatures, with those marketed in 
other parts of the country under similar 
conditions. (EPA originally used this 
methodology in the national Phase II 
RVP rulemaking to evaluate the 
feasibility of reduced volatility fuel in 
the summertime.) The comparison 
revealed that the TVP of “controlled” - 
gasoline (10 RVP gasoline) in Flagstaff 
under extreme climatic conditions was | 
generally equivalent to the minimum 
TVP for other areas of the country. 
Therefore, gasolines with volatility 
levels similar to the controlled level of 
10 psi RPV are already being marketed 
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- in colder areas of Arizona and appear to 
be no worse than gasolines sold 
elsewhere of the country. Based on this 
information, EPA concludes that the 
requirement for low RVP fuels in the 
Maricopa County nonattainment area 
should not represent an unacceptable 
level of driveability or safety risk even 
in colder areas of the State. 

If ARCO or other gasoline suppliers 
anticipate that driveability with 
controlled gasolines may be 
unacceptable, EPA notes that several 
alternatives exist for providing higher 
volatility fuels in areas outside of the 
Maricopa County nonattainment area. 
First, it is perfectly legal to import higher 
volatility gasolines into the Phoenix bulk 
terminal that are destined for attainment 
areas. Of course, such higher RVP fuels 
would need to be segregated from the 
controlled gasolines. If inadequate 
storage exists to fulfill individual needs, 
suppliers may find it possible to enter 
into a cooperative agreement whereby 
ene corporation leases storage tank 
space to other interested parties. This 
practice already occurs to some degree 
in the Phoenix bulk terminal. 

Second, suppliers could add small 
volumes of oxygenate to otherwise low 
RVP gasoline to increase the volatility of 
the final blend. Even small amounts of 
ethanol provide an RVP increase of 0.8 
psi, and EPA approved methanol/ 
cosolvent mixtures can boost RVP by 
about 2 psi. If additional storage 
capacity for the oxygenates is required, 
it appears feasible to build such 
facilities by October 1991, based on 
comments EPA received from the 
ethanol industry in response to the 1988 
FIP proposal. 

Third, and finally, outlying areas can 
cbtain fuel from sources other than the 
Phoenix bulk terminal. As noted in the 
TSD, gasolines destined for the Las 
Vegas bulk terminal should be 
unaffected by today’s action. Areas such 
as Flagstaff already receive some fuel 
from Las Vegas and, therefore, could 
conceivably receive all gasoline supplies 
from this location if necessary. Gasoline 
could also be transported by truck from 
refineries located in New Mexico and 
Texas. These alternatives could increase 
the price of gasoline for the affected 
areas, although the effect should be 
relatively small. 

If any of the aforementioned options 
are implemented, the only vehicles that 
by necessity may be operating with low 
volatility oxygenated gasoline in colder 
areas of the State are those driven from 
Phoenix to such final destinations. As 
described above, this is similar to the 
present in-use situation, because 
gasolines with RVPs at or near the 
controlled level of 10 psi are already 


being marketed in the Maricopa area. 
Therefore, although requiring all 
gasolines in the Maricopa County 
nonattainment area to comply with the 
RVP standard of 10.0 psi will increase 
the number of commuting vehicles using 
such fuel, it will not fundamentally 
change existing operating practices that 
have proven acceptable in the past. 


£. Exemptions 
Based on ADEQ’s comments 


concerning exemptions under the 
oxygenated fuels program, the Agency 
believes that it is reasonable to provide 
en exemption from the volatility control 
program for manufacturer's proving 
ground operations. The agency 
recognizes the necessity to provide 
reasonable testing flexibility for these 
operators. 


3. Cost of the Promulgated Control 
Measures 


EPA estimates that the increase from 
2.3 to 2.7 percent oxygen content will 
result in a 0.8 cents per gallon increase 
in the price of gasoline. The estimate is 
based on a 5.0 cents per gallon increase 
in the price of gasoline for a 2.7 percent 
oxygen-content program in an area with 
no existing oxygenated fuels program 
used in the analysis by the Council of 
Economic Advisors of the oxygenated 
fuels program in the new Clean Air Act 
Amendments. Using an alternative 
analysis based on spot market prices of 
MTBE and gasoline as of August 29, 
1990, the price increase would be 0.66 
cent per gallon. Based on expected 1991 
gasoline consumption during the 
oxygenated fuels season of 475.3 million 
gallons in the Maricopa County non- 
attainment area and a 0.8 cent per gallon 
price increase, the incremental cost of 
the program during the first year should 
be $3.8 million. Factors which might 
lower this cost in the future include the 
expansion in the production of MTBE 
and a trend toward more cost-efficient 
refinery blending of oxygenates. 

EPA estimates that the limit on 
gasoline volatility would cost about 0.27 
cents per gallon for each 1 psi reduction 
in RVP. This number takes into account 
both the increase in the cost of 
producing lower RVP gasoline and the 
savings in fuel economy associated with 
this fuel. Based on an average RVP of 
11.2 psi observed during the 1989/90 
oxygenated fuels season, the net 
increase in the price of gasoline as a 
result of the RVP control program would 
be 0.324 cents per gallon. Using the 
Maricopa County gasoline consumption 
figure given about, the incremental cost 
of the RVP control program during the 
first year should be $1.5 million. 
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EPA received no comments on the 
above analysis. Several commenters did 
raise the issue of costs but in direct 
connection with a testing requirement 
needed to demonstrate compliance 
under an averaging program. Because 
the Agency is not today promulgating an 
average program, the comments are not 


relevant to this final rulemaking. 


4. Federal Pre-Emption of Arizona’s 
Oxygenated Fuels and RVP Control 
Programs 


EPA understands that by 
implementing the oxygenated fuels and 
volatility programs it is creating 
standards which are more stringent than 
the existing State standards. Under 
CAA section 116, “...if an emission 
standard or limitation is in effect under 
an applicable implementation plan..., [a] 
state or political subdivision may not 
adopt or enforce any emission standard 
or limitation which is less stringent than 
the standard or limitation under such 
plan or section.” The existing State 
standards will become less stringent 
than the standards in the federal 
oxygenated fuels and RVP limit rules 
which EPA is promulgating today as 
part of the applicable implementation 
plan for the Maricopa nonattainment 
area. EPA, therefore, recognizes that 
these federal rules will have the effect of 
pre-empting existing State regulations 
when these rules become effective on 
October-1, 1991. 

EPA wishes to make it clear that it 
will honor any State regulations which, 
when approved by the State legislature, 
adopt any of the new federal standards 
so long as the State regulations are not 
less stringent than those in the federal 
plan. Once new State standards have 
been established and approved as part 
of the SIP, EPA welcomes the return of 
State and local enforcement. 


D. Attainment and Maintenance 
Demonstrations 


The two measures being promulgated 
today, a 10-psi RVP limit and an 
increase in the oxygen content of fuels 
from 2.3 percent to 2.7 percent, 
combined with the existing SIP 
measures including the Maricopa travel 
reduction program (TRP), will provide 
sufficient emission reductions to reduce 
the ambient CO concentration in 
Maricopa County to the level of the 
NAAQS by the end of 1991. No other 
combinations of potentially available 
measures could advance the attainment 
date further. 

As discussed in the NPRM, the design 
value upon which this analysis is based 
is an adjusted monitored value and, 
therefore, reflects the impact of all 





5470 


control measures in place the day the 
design value was recorded. In Maricopa 
County in mid-December, 1989, the 
oxygenated fuels program was operating 
at 2.3 percent oxygen, the majority of the 
TCMs which EPA credited in the 1987 
MAG plan were in place, and the 
voluntary no drive day program (the 
Clean Air Campaign) was operating. 
Because the design value reflects the 
impact of all these programs, the 
attainment demonstration implicitly 
includes the benefits of these pro 

There are only three measures a 
which EPA granted emission reduction 
credit in its 1988 Maricopa SIP approval 
that still can be explicitly included in 
this attainment demonstration as 
additional measures beyond those 
included in the design value: the TRP 
(starting in 1990), HOV lanes, and 
freeway flow improvements (both 
starting in 1995). For simplicity and 
since attainment will occur by late 1991, 
the attainment demonstration in Table 1 
considers only the TRP. HOV lanes and 
freeway flow improvements, therefore 
will provide additional reductions after 
1995 to ensure maintenance. 


TABLE 1.—PROJECTED CONTROLLED CO 
EMISSIONS AND CONCENTRATIONS IN 
Maricopa COUNTY 


between 3 p.m. and 5 am. 
ne ee ee SENS Seat eee 


Table 1 shows that emissions levels 
and ambient concentrations will be 
reduced sufficiently in Maricopa County 
to attain the CO NAAQS of 9 ppm in 
late 1991 and maintain that standard 
until after 2001. Under EPA regulation 
and policy, an approvable 
implementation plan must demonstrate 
maintenance for the ten-year period 
after plan approval. The proposed 10 psi 
RVP limit and 2.7 percent oxygenated 
fuels program, combined with 
reductions from the travel reduction 
program and other SIP measures, are 
sufficient to demonstrate maintenance 
for the required ten years. 

Comments received by EPA on the 
attainment demonstration generally 
addressed inconsistencies between 
figures in the NPRM and the TSD. These 
inconsistercies were mainly due to 
transcription errors and have been 


corrected. They do not affect the results 
of the attainment demonstration. The 
balance of the comments on the 
attainment demonstration related to the 
effectiveness of the RVP rule. These 
comments are addressed in the 
discussion of the RVP rule. 


V. Attainment and Maintenance of the 
CO NAAQS in Pima County 


For the proposal, EPA reviewed recent 
ambient air quality data for Pima 
County, the 1987 Pima plan, and new 
population and vehicle miles traveled 
(VMT) projections for Pima County. 
Monitored ambient air quality data 
show that the area has not exceeded the 
CO NAAQS in the last two years. The 
1987 Pima plan projected attainment of 
the CO NAAQS in early 1990 and 
maintenance through 2000 relying solely 
on emission reductions from the federal 
motor vehicle control program (FMVCP), 
the State I/M program without the 
loaded-mode component, existing traffic 
flow improvements, and programmed 
road improvements. The Pima plan did 
not rely, for either attainment or 
maintenance, upon any of the additional 
measures being proposed in the plan 
(e.g., the travel reduction program) or 
later adopted by the State legislature 
(e.g., the loaded-mode I/M program and 
the oxygenated fuels program). Finally, 
new population and VMT forecasts for 
the Pima area have recently been 
completed and are predicting 
substantially less growth in 1990 and 
future years than was assumed in the 
1987 Pima plan. 

Combined, these three factors argue 
strongly that the 1987 Pima plan 
accurately predicted that attainment 
would occur in or before early 1990. 
Therefore, EPA concludes today that 
sufficient emission reductions have 
already been achieved in Pima County 
to assure that current CO emission 
levels are below those needed to attain 
the CO NAAQS and that no additional 
federal measures are needed to ensure 
attainment. 

EPA performed hot-spot modeling 
using the approved hot-spot model, 
CAL3QHC, to determine if sufficient 
measures were in place to ensure 
maintenance in Pima County for the 
required ten-year period after plan 
promulgation, i.e., until early 2001. This 
hot-spot modeling showed that with the 
existing control strategy that ambient 
CO concentrations for the next ten years 
will be well below the CO NAAQS even 
under “worst-case” meteorological 
conditions. EPA, therefore, finds that no 
additional controls are necessary for 
maintenance in Pima County. More 
detailed information on the CAL3QHC 
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modeling can be found in the TSD for 
this notice. 


EPA received no comments disputing 
its proposed conclusion that no 
additional federal measures were 
needed to either attain or maintain for at 
least 10 years the CO NAAQS in Pima 
County. Minor comments on the 
modeling were given by the Pima 
County Department of Environmental 
Quality at the public hearing. These 
comments, which are fully addressed in 
the TSD, do not affect EPA's conclusion 
that sufficient measures are in place in 
Pima County to ensure maintenance for 
the required ten-year period. 


VI. Contingency Provisions 


EPA's guidance requires SIPs to 
contain a two-part contingency plan: a 
list of transportation projects that would 
be delayed while an inadequate SIP is 
being revised and a process to adopt 
measures to compensate for 
unanticipated emission reduction 
shortfalls. Both parts are triggered when 
the EPA Administrator determines that 
a SIP is inadequate and additional 
emission reductions are necessary. See 
46 FR 7187, 7192 (January 22, 1981).* 

To assure that the contingency 
procedures in the Maricopa and Pima 
implementation plans comply with 
Agency guidance, EPA is today 
promulgating contingency procedures 
that will ensure that any emission 
reduction shortfalls which may occur 
during the ten-year period covered by 
this FIP are identified and corrected. For 
reasons discussed in the NPRM, the 
Agency will use a certified violation of 
the CO NAAQS occurring after 
December 31, 1991 in Maricopa County 
or after January 28, 1991 in Pima County 
as the initial trigger for its contingency 
process. A certified violation not caused 
by an exceptional event (as defined by 
EPA guideline) would then trigger a 
determination by the Agency of whether 
additional control measures are 
necessary to assure maintenance of the 


* The Clean Air Act Amendments of 1990 require 
SIPs in general “to provide for the implementation 
of specific measures to be undertaken if an area 
fails to make reasonable further progress, or to 
attain the [NAAQS] by the attainment date 
applicable under [Part D] . . . [such measures 
shall be included in the plan revision as contingency 
measures to take effect in any such case without 
further action by the State or the Administrator.” 
See new section 172({c}{9). This requirement is 
substantially different from EPA's pre-amendment 
policy for contingency procedures quoted in the 
main text. Both because of the timing of rulemaking 
(the proposal was published prior to the passage of 
the amendments) and because the Ninth Circuit 
specifically cited EPA’s pre-amendment contingency 
requirements as the missing element in the Arizona 
SIPs, EPA is promulgating contingency procedures 
which comply with its pre-amendment policy. 
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CO standard. Upon a finding by the 
Agency that additional measures are 
necessary, the process to identify, 
propose, and promulgate such measures 
would be triggered as would the 
requirement to delay highway projects. 
The finding by EPA that additional 
measures are necessary constitutes the 
finding by the Administrator that the 
implementation plan is inadequate; a 
violation of the CO NAAQS does not by 
itself constitute a finding that the SIP is 
inadequate. 


A. Contingency Procedures 
1. Response to Comments 


Comments. Only the Arizona Center 
for Law in the Public Interest (ACLPI) 
commented on the contingency 
procedures. ACLPI commented that the 
contingency process is “far too complex 
and protracted to comport with the Act” 
and that EPA should adopt a simpler, 
quicker process which requires the state 
and local agencies to report CO 
violations immediately and this report 
should trigger the delay of the listed 
transportation projects and a FIP 
revision (to be completed within 180 
days). 

Response. In developing the 
contingency procedures, the Agency 
followed its 1982 SIP guidance. Under 
the guidance, the contingency process is 
to be initiated “when the Administrator 
determines that a SIP is inadequate to 
attain NAAQSs and that additional 
emission reductions are needed.” 46 FR 
7182, 7187 (January 22, 1981), emphasis 
added. A violation of the CO NAAQS 
after the projected date of attainment is 
an indication that the SIP may be 
inadequate, not that the SIP is 
inadequate. There are a number of 
reasons why a violation may occur after 
the projected date of attainment, not all 
of which indicate an inadequate SIP. 
Rather than presumptively finding that a 
violation equals an inadequate SIP as 
ACLPI suggested, EPA’s contingency 
procedure reasonably allows time for 
the SIP to be reviewed before a 
determination of adequacy is made. 
Only when the Administrator finds that 
the SIP is inadequate to maintain the 
NAAQS and that additional emission 
reductions are needed (the trigger for 
contingency in the 1982 SIP guidance) 
does the contingency procedures 
proceed. The process then gives the 
Agency ten months to propose and 
promulgate additional control measures. 
A ten-month promulgation schedule is 
expeditious yet still allows an adequate 
period for public comment. It should be 
noted that EPA’s 1982 SIP guidance does 
not give a time frame in which the 
contingency process must be completed. 


In response to comments on the list of 
highway projects subject to delay, the 
Agency has amended the contingency 
procedure to add a process to update the 
list of transportation projects subject to 
delay should the contingency process be 


be copaxs 

e procedure was also clarified so 
that the schedule for actions refers to 
signature by the EPA Administrator on 
the Federal Register package rather than 
actual publication in the Federal 
Register. Finally, the procedure was 
modified so that a violation at any 
monitor rather than just monitors within 
an EPA-certified network would be used 
as the initial trigger for the contingency 
process as long as the monitor was sited 
and operated according to EPA 
monitoring guidelines. This latter 
modification will allow the use of 
monitoring data from special-purpose 
monitors which are normally not 
considered part of an EPA-certified 
network. 


2. Contingency Procedures 
Finding of CO NAAQS Violation 


After December 31, 1991 for the 
Maricopa CO nonattainment area or 
after January 28, 1991 for the Pima CO 
nonattainment area, should the 
nonattainment area experience a 
violation of the CO NAAQS during a CO 
season (October 1 through March 31) at 
a monitoring site that is sited and 
operated according to EPA monitoring 
guidelines, EPA shall first verify the 
monitoring data. Upon verification that 
the violation was not due to an 
exceptional event as defined in The 
Guideline on the Identification and Use 
of Air Quality Data Affected by 
Exceptional Events, EPA-450/4—86-007, 
July 1987, the Agency shall make the 
finding that the area has exceeded the 
CO NAAQS and, therefore, the 
implementation plan may be 
inadequate. Within two months of the 
end of the quarter in which the violation 
occurred, the EPA Administrator or his 
designee shall sign an initial notice of 
proposed rulemaking (NPRM) laying out 
this finding and requesting information 
from the appropriate state and local 
agencies and the public to determine the 
cause of the violation and potential 
corrective actions. EPA shall provide 30 
days for public comment on the initial 


EPA shall also review the most 
current transportation improvement 
program (TIP) from the area 
experiencing the violation. Based on its 
review of the TIP, the Agency shall 
propose and request comments on 
appropriate changes to the list of 
highway projects subject to delay under 
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these contingency procedures as part of 
the initial NPRM. 


Determination of the Need for 
Additional Measures 


After making a finding that a CO 
violation has occurred, the Agency shall 
determine the cause of the violation by 
determining the implementation status 
of the plan control strategy and by 
comparing the current emissions 
inventory to the plan projections. EPA 
shall work with the appropriate State 
and local agencies in making this 
determination. 

(a) If incomplete implementation or 
non-implementation of plan measures or 
unanticipated growth have increased 
emissions above the level needed to 
maintain the standards, the Agency 
shall determine the shortfall in CO 
emission reductions and whether 
additional control measures are 
necessary to correct this shortfall after 
the time EPA could reasonably 
promulgate these additional measures, 
and the Administrator shall sign within 
two months of publication of the initial 
NPRM, a notice of final rulemaking 
(NFRM). Should the Agency find that 
additional control measures are 
necessary, this NFRM shall contain 
EPA’s finding on the need for additional 
measures and the final list of highway 
projects subject to delay and shall 
initiate the delay of transportation 
projects. Should the Agency find that no 
additional measures are needed, the 
NFRM shall contain this finding and 
conclude the contingency process. 

(b) If emission levels are found to be 
at or below those projected as needed 
for maintenance, the Agency shall 
perform the air quality modeling 
necessary to determine a new level of 
emission reductions needed to maintain. 
The Agency shall determine the shortfall 
in CO emission reductions and whether 
additional control measures are 
necessary to correct this shortfall after 
the time EPA could reasonably 
promulgate these additional measures, 
and the Administrator shall sign within 
four months of publication of the initial 
NPRM a notice of final rulemaking 
(NFRM). Should the Agency find that 
additional control measures are 
necessary, this NFRM shall contain 
EPA’s finding on the need for additional 
measures and the final list of highway 
projects subject to delay and shall 
initiate the delay of transportation 
projects. Should the Agency find that no 
additional measures are needed, the 
NFRM shall contain this finding and 
conclude the contingency process. 
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Project Delay 


Final notification by EPA in the 
Federal Register that additional control 
measures are necessary to maintain the 
CO NAAQS in either Maricopa County 
or Pima County shall trigger the 
requirement to delay projects on the list 
of projects with potentially adverse air 
quality impacts appearing below or as 
updated by the Agency through notice 
and comment rulemaking. Under 
Department of Transportation (DOT) 
regulations at 23 CFR 770.9(e)(2), the 
Federal Highway Administration 
(FHWA) shall not authorize 
construction of any project contained on 
the contingency list. 


Proposal of Additional Measures 


Within four months of the publication 
of the determination that additional 
control measures are needed, the EPA 
Administrator shall sign a notice of 
proposed rulemaking proposing all 
additional measures available to EPA 
which could correct the emission 
reduction shortfall. The measures would 
be chosen from the list appearing in the 
Appendix to this notice and from other 
measures that may be identified in the 
future. Each measure would be 
examined for availability based upon 
the criteria described at 55 FR 41204, 
41210 (October 10, 1990) as modified in 
today's notice. 


Promulgation of Additional Measures 


Within six months of the publication 
of the proposal and after consideration 
of all comments received, the EPA 
Administrator shall sign a notice of final 
rulemaking promulgating all additional 
measures available to EPA which could 
correct the emission reduction shortfall. 
Publication of this final notice in the 
Federal Register would lift the 
requirement to delay transportation 
projects. 


B. List of Highway Projects Subject to 
Delay 


Given below are the lists of 
transportation projects in Maricopa and 
Pima Counties that will be delayed 
under the contingency process if EPA 
finds that additional control measures 
are necessary to ensure maintenance of 
the CO NAAQS. Projects on these lists 
are drawn from each County's 
Transportation Improvement Program 
(TIP) for FY 1989/90-1993/94. 

In the NPRM, EPA listed projects by 
their TIP number. The Agency, however, 
did not make clear in the proposal that 
the listing of the TIP number was done 
only as a convenient means of 
identifying the projects. It is the project 
description and not the TIP number 


which defines which projects will be 
delayed. To make this point clear, TIP 
numbers have been removed from the 
lists. The breaking up of a listed project 
into several projects or repackaging the 
project with other projects will not 
remove it from the list of projects 
subject to delay. 


1. Response to Comments 


EPA received considerable comment 
on the lists of transportation projects 
potentially subject to delay. 

Comment. ACLPI objected to the 
exemptions used by EPA to exclude 
projects from the list, stating that the 
exemptions are inconsistent with EPA 
guidance and the Clean Air Act. These 
exemptions are listed in the NPRM at 55 
FR 41204, 41224 (October 10, 1990). 

Response. EPA believes it acted 
consistently with both its guidance and 
the CAA in establishing the exemptions. 
To select projects for listing, EPA used 
two guides to determine whether a 
project should or should not be listed. 
The first guide was the language from its 
1982 SIP guidance that projects that may 
have adverse air quality impacts should 
be listed. EPA interpreted this to mean 
that it need not list projects that do not 
by their nature have adverse air quality 
impacts, e.g., landscaping projects, right- 
of-way acquisitions, and design and 
engineering studies. 

The second guide was the language 
relating to highway funding sanctions in 
section 176{a) of the CAA. Section 
176(a) prohibits the Secretary of 
Transportation from approving “any 
projects or award{ing] any grants under 
title 23, United States Code, other than 
for safety, mass transit, or 
transportation improvement projects 
related to air quality improvement or 
maintenance” after the EPA 
Administrator makes certain findings. 
Based on this language, EPA exempted 
from delay projects that would not 
receive funding or approval under title 
23 U.S.C., safety projects, transit 
projects, and TCMs in the SIP. While the 
recent amendments to the CAA more 
carefully define which projects are 
exempt from highway sanctions, they do 
not effectively change the exemptions 
used by EPA to develop the list of 
transportation projects. 

Comment. MAG commented that EPA 
provides no process for (1) removing 
projects from the list if they are later 
shown not to have adverse air quality 
impact or (2) updating the list as new 
TIPs are adopted. 

Response. In response to these 
comments and a similar one from 
ACLPI, EPA has revised its contingency 
procedures to include, in the initial 
NPRM which announces a violation of 
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the CO NAAQS, an updated list of 
highway projects for public comment. 
This updated list would be based on the 
latest TIP and the public, including state 
and local agencies, would have 30 days 
to provide comments. This comment 
period would provide an opportunity to 
submit new information on the air 
quality impacts of listed projects. 

Comment. MAG requested removal! of 
seven of the nine projects listed for 
Maricopa County because either the 
project had been deprogrammed from 
the TIP, the project includes HOV lanes, 
or the project has beneficial air quality 
impacts. 

Response. On reviewing MAG’s 
request, EPA has removed two projects 
from the list because they have already 
been funded and therefore EPA could 
not delay them in the future should 
contingency be triggered. The Agency, 
however, has retained the remaining 
projects because either the project could 
eventually be reprogrammed or the 
Agency did not agree that there is a 
conclusive demonstration that the 
project has air quality benefits. The two 
projects with HOV lanes were retained 
because the lanes are a small part of 
major interchange improvements and 
the 1.7 miles of lanes were not part of 
the HOV lane measure included in the 
1988 SIP. 

Comment. MAG stated that three 
projects—#209, #255, and #292 (all 
improvements on I-10)—have three 
characteristics in common: they come 
from a conforming TIP, they were 
incorporated into the CO modeling upon 
which EPA based its proposed FIP, and 
finally each project (because of its 
federal funding) will undergo some 
environmental review. MAG also 
commented that, because EPA's 
modeling implicity includes these : 
projects, delaying them would put the _ 
FIP “out of conformity with itself.” 

Response. The fact that projects are 
contained in a TIP which has been 
found to conform to the SIP is irrelevant 
to their listing as subject to delay. When 
MAG made its finding that the TIP in 
which these projects are listed 
conformed, it was stating only that the 
TIP did not impede the implementation 
of adopted TCMs. See The 1989/90 
through 1993/94 Transportation 
Improvement Program for the Maricopa 
County Area, MAG, September 27, 1989, 
page 16. MAG's conformity finding on 
this TIP states nothing about the 
potential air quality implications of the 
projects and therefore cannot be used as 
grounds that a project does not have 
potentially adverse air quality impacts. 

The delay of projects would only be 
triggered if the implementation plan was 





Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 


found to be inadequate to attain or 
maintain the CO NAAQS. Under these 
circumstances, all projects with 
potentially adverse air quality impacts 
need to be reviewed to determine if 
additional measures are available that 
can offset their potential to increase 
emissions. This remains true whether or 
not the project was included in modeling 
used in the plan. 

EPA agrees that as federally-funded 
projects these projects will undergo 
environmental review and welcomes 
this as another means to ensure air 
quality is considered as part of these 
projects. However, the fact that these 
projects will undergo environmental 
review in the future is not sufficient 
reason for exempting these projects 
from listing now. 

The inclusion of a project in the 
modeling assumptions used for a 
implementation plans no longer 
constitutes grounds for finding that a 
project conforms. The CAA 
Amendments of 1990 defines conformity 
to mean conformity to an 
implementation plan's purpose of 
eliminating or reducing the severity and 
number of violations of the NAAQS and 
achieving expeditious attainment of the 
standards and assuring that federal 
activities will not cause or contribute to 
any new violation of any standard in 
any area, increase the frequency or 
severity of any existing violation of any 
standard in any area, or delay timely 
attainment of any standard or any 
required interim emission reductions or 
other milestone in any area. Therefore 
the delay of a project, even if that 
project is assumed in the SIP baseline, 
cannot automatically put the FIP “out of 
conformity with itself’ because the 
conformity of a project requires a 
showing beyond merely “assumed in the 
SIP." It should also be remembered that 
the projects are listed because of their 
potentially adverse air quality impacts, 
i.e., they may cause or contribute to 
NAAQS violations or increase 
emissions that may delay required 
interim emission reductions. These 
projects, therefore, may have difficulty 
in being found in conformity. 

Comment. MAG commented that EPA 
should take into account existing 
environmental assessments or other 
site-specific documentation regarding 
the short or long-range impacts of the 
listed projects in order to avoid 
inadvertently delaying projects which 
would improve or not harm air quality. 

Response. EPA would welcome an 
opportunity to review an existing 
environmental assessments and would 
consider information in them when 
considering whether to list a project. 
EPA, however, received no such 


documents for this rulemaking. As 
discussed above, should the contingency 
process be triggered, EPA will propose 
an updated list and provide MAG and 
others the opportunity to submit 
information (including existing 
environmental assessments, etc.) on the 
air quality impacts of the projects and to 
request removal of projects which are 
clearly demonstrated to have no adverse 
impacts. 


Comment. PAG found the “blanket 
inclusion of ‘capacity-enhancing’ 
projects” to be inappropriate in cases 
where congestion is a major problem or 
where emissions reductions are 
substantial. 


Response. EPA did not use the 
criterion of “capacity-enhancement” to 
arrive at its list of highway projects 
subject to delay. Instead, capacity- 
enhancing measures were what 
remained after EPA applied its list of 
exemptions. Given convincing 
information that a project will 
substantially reduce emissions, the 
Agency will remove it from the list. EPA 
cannot remove a project simply because 
it relieves congestion without the 
demonstration that it also will reduce 
emissions. PAG did not request the 
removal of any specific project from its 
list. 


Comment. The Arizona Department of 
Transportation requested that EPA not 
have a list of projects subject to delay in 
its FIP. 


Response. The Agency does not 
believe that it has the option to remove 
the list of highway projects subject to 
delay from this FIP. The Ninth Circuit's 
order in Delaney requires EPA to 
promulgate plans which contain 
contingency provisions “in accordance 
with [EPA's] guidelines.” EPA guidance 
clearly requires a list of highway 
projects which will be delayed if the 
Administrator finds the SIP inadequate 
to attain the NAAQSs and additional 
emission reductions are necessary. 
Therefore, EPA is constrained by the 
Delaney order and its existing guidance 
to include a list of highway projects 
subject to delay in the CO FIP it 
promulgates for Arizona. 


1. List of Projects Subject to Delay— 
Pima County 


Project descriptions are from the 
1989/90-1993/94 Pima County 
Transportation Improvement Program, 
Pima Association of Governments, July, 
1989. 
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Project description 


Moore Rd: Sandario Rd to '-10 Frontage Road, 
grade, drain, pave two 12-foot lanes (1.75 miles). 

Orange Grove Rd: I-10 to Thornydale Rd., construct 
new 6-lane with median (0.3 miles). 
1-10: West Miracle Mile to Speedway, 
frontage roads and ramps (2.0 miles). 

1-10: East Frontage Road: St Marys to 
construct east frontage road (0.7 miles). 
1-10: Orange Grove Road to Prince Road widen te 
lanes (2.0 miles). 

1-10: Speedway to St. Marys, construct frontage 
roads and ramps (0.5 miles). 

|-10: West Frontage Road: Ina to Miracle Mile, new 
frontage road, bridges (6.5 miles). 


construe* 


2. List of Projects Subject to Delay— 
Maricopa County 


Project descriptions are from the 
1989/90-1993/94 Maricopa County 
Transportation Improvement Program, 
Maricopa Association of Governments, 
September 27, 1989. 


Project description 


and interchange, (0.7 mile). 

1-10 Maricopa Fwy, Baseline Rd to Chandler Bivd, 
addition of median lanes, (5.2 miles). 

1-17 Black Canyon Fwy, Camelback Rd interchange, 
Grand Canali, widening, signage, and right-of-way 
(0.10 mile). 

Lindsay Road, Guadalupe Rd/Western Canal, recon- 
struct to 4 lanes (0.5 miles). 

Queen Creek Road, Maricopa Rd to Price Rd., 
construction of 4 lanes (3.2 miles). 


VII. Conformity Provisions 


EPA's 1962 SIP guidance requires SIPs 
to contain two elements to assure 
conformity: 


(1) “Administrative and technical 
procedures and agency responsibilities for 
ensuring in response to section 176{c) of the 
Clear Air Act, that transportation plans, 
programs, and projects approved by a 
metropolitan planning organization (MPO) 
are in conformance with the SIP,” 46 FR 7182, 
7187; and 

(2) “Identiffication], to the extent possible, 
of the direct and indirect emissions 
associated with major federal 
actions, . . . that will take place during the 
period covered by the SIP.” 46 FR 7182, 7188 
(emphasis added). 


The requirement for conformity plans 
in SIPs is drawn from the general 
condition in CAA section 176{c) that a 
metropolitan planning organization shall 
not give its approval to any project, 
program, or plan which does not 
conform to the applicable 
implementation plan approved or 
promulgated under section 110. Section 
176{c) also prohibits any federal 
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department, agency, or instrumentality 
from taking supportive actions on any 
activity that does not conform to a plan 
approved or promulgated under section 
110. 


A. Conformity Procedures 


The conformity procedures are 
described in the NPRM at 55 FR 41204, 
41225 (October 10, 1990). 

On November 15, 1990, President Bush 
signed into law the Clear Air Act 
Amendments of 1990. These new 
amendments have more detailed 
conformity requirements than the 1977 
CAA amendments did. Section 176(c)(1) 
of the amendments define conformity as 
conformity to an implementation plan's 
purpose of eliminating or reducing the 
severity and number of violations of the 
NAAQS and achieving expeditious 
attainment of the standards and 
assuring that federal activities will not 
cause or contribute to any new violation 
of any standard in any area, increase 
the frequency or severity of any existing 
violation of any standard in any area, or 
delay timely attainment of any standard 
or any required interim emission 
reductions or milestone in any area. 

In developing the proposed conformity 
procedures, EPA considered not only its 
1982 SIP guidance but also the draft 
conformity language then under 
consideration by Congress. The final 
language in the CAA amendments is not 
significantly different from that used by 
the Agency to develop its proposed 
regulations; however, EPA has 
incorporated into its final regulation the 
changes made by Congress. The Agency 
chose to use the pending and final CAA 
amendment language because the Act as 
amended in 1977 provide little detail 
regarding conformity. However, the 
regulation being promulgated today is 
consistent with the CAA as amended in 
1977. 

EPA, in conjunction with the U.S. 
Department of Transportation (U.S. 
DOT), will be issuing within a year final 
conformity criteria and guidance, 
applicable nationally, under the new 
Clean Air Act amendments; therefore, 
the conformity regulation being 
promulgated today for Maricopa and 
Pima nonattainment areas does not 
represent the Agency's final national 
policy on conformity. 


1. Response to Comments 


EPA received comments on the 
proposed conformity regulation from the 
Maricopa Association of Governments 
(MAG), the Pima Association of 
Governments (PAG), and ACLPI. 

MAG raised concerns regarding the 
level of analysis and its cost as well as 
the difficulty in performing the analysis 


within the one-year cycle for TIP 
preparation. EPA does not believe that it 
has the flexibility to reduce the level of 
documentation and determination 
needed to show conformity without 
jeopardizing consistency with the new 
CAA amendments and the ability of the 
public to reasonably review conformity 
findings. If MAG finds it too difficult to 
comply with the conformity regulation 
under an annual TIP cycle, MAG has the 
option under the U.S. DOT regulations 
of preparing TIPs on a biennial basis. 

PAG also raised the issue of resources 
to implement the conformity regulation 
but in direct connection with the 
modeling requirements in the regulation. 
EPA expects that the modeling 
requirements under the conformity 
procedures would be at a level matched 
to the type of the air quality problem 
experienced in the nonattainment area 
and that the MPO will develop criteria 
and procedures for determining where 
projects within the plan/program may 
exacerbate CO concentrations so as not 
to have to model every link and/or 
intersection. 

ACLPI objected to three of the 
exemptions provided in the proposed 
regulation for project-level review. EPA 
has reviewed these exemptions and 
agrees that one of the exemptions, that 
for state and locally-funded projects, is 
inconsistent with the CAA. EPA, 
therefore, has removed this exemption 
from the final regulation. The Agency 
does not agree with ACLPI that the 
exemptions for projects outside the 
nonattainment area and specific safety 
projects are unwarranted. EPA is 
promulgating this conformity regulation 
to correct deficiencies in the SIPs for the 
Maricopa and Pima carbon monoxide 
nonattainment areas; therefore, the 
exemption within this regulation for 
projects outside the nonattainment area 
is reasonable. It should be noted that the 
Arizona MPOs, despite the exemption in 
this regulation, are still required under 
section 176(c) to determine conformity 
for any projects they may approve 
whether inside or outside the 
nonattainment area; however, for 
projects outside the nonattainment area, 
they are not required to follow the 
conformity regulation being promulgated 
by EPA as part of the Arizona 
nonattainment area FIP. EPA believes 
that the exemption for safety projects is 
warranted on public health and safety 
considerations and that the exemption is 
limited only to safety projects such that 
safety projects which enhance capacity 
and therefore may increase emissions 
are still subject to conformity. 

ACLPI also believed that EPA was 
granting too much discretion to the 
MPOs to determine where projects 
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within a plan/program will exacerbate 
CO concentrations. ACLPI suggested 
that EPA make clear that the MPO must 
focus on those locations where CO 
concentration increases would be the 
greatest and that the Agency require the 
MPOs to justify their modeling locations. 
EPA has made the necessary 
clarification in the preamble language 
which now states that MPOs should 
establish and document criteria and — 
procedures for determining where 
projects within the plan/program may 
exacerbate CO concentrations. 

A summary of all comments received 
and EPA's complete response to each is 
included in the TSD for this rulelmaking. 


2. Guidance for Implementation 


The conformity regulation being 
promulgated today amends only the 
Maricopa and Pima portions of the 
Arizona CO SIP. The regulation applies 
only to MPOs in the Pima and Maricopa 
CO nonattainment areas or, more 
specifically, PAG and MAG in their 
capacity as MPOs. The procedures are 
to be used by MAG and PAG when they 
make a conformity finding prior to 
approving any transportation plan, 
program, or project and do not apply to 
other non-transportation-related federal 
activities which these MPOs may 
approve.® The scope of the regulation.is 
also limited to determinations of 
conformity for carbon monoxide. 

In implementing the conformity 
regulation, the MPO should allow for 
public review and comment on the 
MPOs'’ conformity findings consistent 
with general administrative procedure; 
therefore, preliminary documentation 
and findings on conformity should be 
made available to the public when draft 
plans and programs are issued. The 
MPOs should ensure that the public 
have adequate time to review and 
comment on the proposed findings. The 
MPOs should also ensure thatthe 
Arizona Department of Environmental 
Quality (ADEQ) and the Pima County 
Department of Environmental Quality or 
the Maricopa County Bureau of Air 
Pollution Control, as well as EPA, are 
given the opportunity to comment on the 
preliminary documentation and findings. 
The MPO should respond to all public 
comments prior to finalizing its 
conformity determination. 


5 Although EPA's regulation, as required by the 
1982 SIP guidance, only applies to MPO's approval 
of transportation plans, programs, and projects, this 
does not remove the requirement in CAA section 
176(c) that federal departments, agencies, and 
instrumentalities must determine conformity of their 


actions or that MPOs must determine the conformity 
of any non-transportation project that they may 
approve. 
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In determining the emission levels 
expected from implementation of the 
plan/program, the MPO should use the 
same EPA-approved emission factor 
model used in the applicable 
implementation plan. Where the impact 
of implemented TCMs are included in 
calculating these emission levels, their 
effectiveness should reflect their 
updated effectiveness rather than their 
effectiveness as assumed in the plan. 

Under the conformity regulation, the 
MPO is required to determine, using air 
quality modeling, the micro-scale and, 
where appropriate to the air quality 
problem, regional ambient CO levels 
which would result from implementation 
of the plan/program during the period 
covered by the applicable plan. The 
MPO should develop and document 
criteria and procedures for determining 
where projects within the plan/program 
may cause CO violations and/or 
exacerbate CO concentrations already 
above the standard and should use 
these criteria and procedures to identify 
appropriate locations for micro-scale 
modeling. Criteria the MPO could use 
include current and projected 
background CO concentrations at or 
near the projects, VMT and vehicle trips 
intended to be served by the projects, 
and the level of service before and after 
the project. In modeling ambient 
concentrations, the MPO should use 
EPA-approved models and techniques. 

Under section 176{c), MPOs are 
prohibited from approving plans, 
programs, or projects which do not 
conform to an implementation plan 
approved or promulgated under CAA 
section 110. Where an MPO cannot 
make each of the findings under the 
conformity regulation, it cannot approve 
a plan, program, or project until it has 
been modified so as to conform. 
Modifications can include elimination of 
the projects that cause the non- 
conformance, modifications to such 
projects, modifications to other projects 
in the TIP sufficient to offset emissions 
or ambient concentration increases from 
projects causing the non-conformance, 
or expeditious implementation of 
sufficient additional control measures to 
eliminate excess emissions or reduce 
ambient concentrations to the levels 
anticipated in the applicable 
implementation plan. 


B. Identification of Emissions from 
Federal Facilities 


EPA's 1982 SIP guidance requires the 
SIP to identify, to the extent feasible, the 
expected emissions from federal 
activities. The sole purpose of this 
requirement is to ease the review of 
federal conformity determinations by 
state and local agencies. The lack of an 


explicit identification in the SIP of 
emissions from a federal activity does 
not eliminate the requirement in section 
176{c) of the CAA (as amended in 1977 
and retained in the 1990 amendments) 
that the federal agency affirm the 
conformity to the SIP of any activities it 
supports. Similarly, the failure of a SIP 
to explicitly identify emissions from a 
federal activity does not constitute 
either an automatic finding of 
conformity or of nonconformity for the 
federal activity in question. It always 
remains the duty of a federal agency to 
make a determination of conformity for 
its projects independent of what the SIP 
may say about that project. 

For the NPRM, EPA identified 
potential future federal activities in the 
Maricopa and Pima area during the ten- 
year period covered by the FIP. For this 
final notice, EPA attempted to quantify 
the emissions associated with these 
activities. For most of the listed projects, 
the Agency lacked the information 
necessary to develop emission estimates 
primarily because the project was not 
well enough defined. In addition, many 
of the activities are minor and will have 
little to no impact on CO levels. EPA 
was, therefore, unable to explicitly 
identify emissions associated with any 
federal activity. 

Only ACLPI commented on the list of 
federal activities. ACLPI listed a number 
of federal actions it believed should be 
on EPA's list of federal activities. These 
listed activities include the sale of 
properties by the Resolution Trust 
Corporation, land exchanges by the 
Bureau of Land Management, and 
activities by the Arizona Department of 
Environmental Quality (ADEQ) and the 
Arizona Department of Transportation 
(ADOT). ACLPI stated that because 
ADEQ receives general federal 
assistance, actions by ADEQ to approve 
wastewater treatment systems, issue 
water pollution permits, and administer 
federal construction grants for 
wastewater treatment systems should 
be listed and their emission impacts 
estimated. ACLPI also stated that ADOT 
receives federal assistance. While the 
bulk of this funding to ADOT is used to 
construct and maintain roads within the 
Pima and Maricopa nonattainment areas 
(activities EPA had already), ACLPI 
claimed that “some of these funds are 
also used for transportation planning, 
research, and other purposes” and that 
they should be also listed. 

EPA has added the sale of properties 
by the Resolution Trust Corporation to 
the list of federal activities for both 
Pima and Maricopa Counties. EPA 
contacted the Bureau of Land 
Management during the proposal stage 
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and did not discover any pending or 
anticipated land exchanges; therefore, 
EPA has not added any BLM activities 
to the list. 

EPA believes that it was 
inappropriate to add the ADEQ 
activities to the list because these state 
activities are not federal actions which 
should be subject to conformity. ACLPI 
cannot turn state actions—ADEQ's 
approvals of wastewater systems for 
new subdivisions and issuance of water 
pollution permits—into federal actions 
simply on the grounds that ADEQ 
receives general federal assistance 
funds to administer these programs. 
Under such administrative programs, it 
is the state which makes the approval or 
issues the permit rather than the federal 
agency. Under ACLPI's broad 
interpretation of section 176(c), every 
action by a state or local agency that 
receives any federal funding be subject 
to conformity. This result clearly is not 
in keeping with the language of section 
176(c). Therefore, EPA believes that it 
need not add these ADEQ activities to 
its list of federal activities. 

EPA agrees that some of the funds 
that U.S. DOT provides to ADOT are 
used for planning, research, and other 
purposes, but is unsure how 
transportation planning and research by 
ADOT could contribute to increased 
emissions until such plans and research 
are converted to actual construction or 
operational changes, actions which if 
undertaken in either Maricopa or Pima 
Counties would be programmed in a TIP 
and therefore would undergo conformity 
review. Therefore, EPA has not listed 
these activities. 


1. List of Federal Activities for Pima 


cilities (5 projects, FY 90/ 
. ak 


94). 
Land Acquisition (3 projects, 
FY 90/94). 
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Federal agency Federal activity 


Resolution Trust Sale of Property (See list in 
Corporation. TSD). 


2. List of Federal Activities for Maricopa 


dell, and Roosevelt (cur- 

rent). 
Repairs/improvements of ex- 
: ; terial 


Repairs/ 


plant !. 
Sale of Property (See list in 
TSD). 


1 The NPRM erroneously listed the expansion of 
four existing wastewater treatment plants. 


Vill. Delegation of Substitution of FIP 
Measures 


The Administrator of the 
Environmental Protection Agency has 
the authority to delegate implementation 
and enforcement of a FIP measure to an 
Arizona State agency, to a regional 
agency in Arizona or to a local 
government within its jurisdictional 
boundaries. Prior to any delegation, the 
Administrator would have to determine 
that the agency or jurisdiction 
requesting the delegation has legal 
authority to implement and enforce the 
measure and has committed the 
necessary staffing and resources to 
implement and enforce it. EPA would 
encourage agencies who meet these 
criteria to apply for delegation. 

The State of Arizona may wish to 
submit to EPA procedures and/or 
regulations to substitute for part or all of 
the federal plan. Such procedures and/ 
or regulations would need to comply 


with all applicable CAA requirements 
and EPA guidance. The State would also 
need to show that any regulation(s) 
intended to replace a federal measure 
would achieve, in total, at least the 
equivalent emission reductions on the 
same or faster schedule than the FIP 
measure. 

Arizona State and local officials have 
already stated in meetings with EPA 
that they wish to correct the deficiencies 
in. the SIP noted by the Ninth Circuit. As 
stated by ADEQ in its comments on the 
proposal, the development of an 
approvable SIP, consistent with the 
Delaney order, will require much more 
than the adoption of the equivalent of 
the oxygenated fuels and RVP limit rules 
in this FIP. The State and its local 
agencies will need to evaluate which 
measures are available to them and 
adopt and implement all measures 
which will result in attainment as 
expeditiously as practicable. In addition, 
the State and the appropriate local 
agencies will need to submit approvable 
conformity and contingency procedures. 
Finally, the recent enactment of the 
Clean Air Act Amendments of 1990 will 
likely change the requirements for an 
approvable SIP. EPA will continue to 
work with Arizona agencies in 
developing corrective SIPs which fully 
comply with the Delaney decision and 
the newly amended Clean Air Act. 


IX. Administrative Designation and 
Regulatory Analysis 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore subject to the 
requirement for a regulatory impact 
analysis. EPA has determined that this 
rulemaking is not major. Specifically, the 
rules will cost less than $100 million 
annually, will cause no major price 
increases, and should not have a 
significant adverse effect on 
competition, productivity, or investment. 
Accordingly, no regulatory impact 
analysis is necessary. However, the 
Agency has prepared a technical 
support document (TSD) that contains 
additional technical information 
supporting this FIP promulgation. This 
TSD has been placed in the public 
docket and is available for review at the 
locations referenced in the beginning of 
today’s notice. In addition, interested 
parties may obtain single copies from 
the public contact listed at the beginning 
of this notice. 

This rulemaking was also submitted 
to the Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. Any written 
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comments from OMB and EPA’s 
response to those comments have been 
placed in the public docket for this 
rulemaking. 


X. Impact on Small Entities 


Section 605 of the Regulatory 
Flexibility Act requires that the 
Administrator certify that regulations do 
not have a significant impact on a 
substantial number of small entities. I 
certify that these regulations will not 
have such an effect for three primary 
reasons. First, many of the entities 
affected by the proposed rule are not 
“small.” Refiners, large distributors, and 
service stations owned by major oil 
companies or large independent 
companies (accounting for about 25 
percent of public refueling facilities) do 
not constitute small entities. Second, the 
geographic scope of the proposed 
regulations as they may affect small 
entities is limited to a portion of 
Maricopa County, Arizona. Third and 
finally, compliance with the oxygenated 
fuels program and RVP limit generally 
will not have a significant impact on a 
substantial number of small entities 
because of the limited capital 
investment required. 


XI. Reporting and Recordkeeping 
Requirements 


The information collection provisions 
relating to this rulemaking have been 
submitted to OMB under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. A 
final Information Collection Request 
(ICR) document has been prepared by 
EPA and a copy may be obtained from 
the Information Policy Branch (PM-223), 
U.S. Environmental Protection Agency; 
401 M Street, SW., Washington, DC 
20460 or by calling (202) 382-2706. 
Comments on the ICR may be submitted 
to EPA at the above address and should 
also be sent to the Office of Information 
and Regulatory Affairs; Office of 
Management and Budget; 726 Jackson 
Place, NW., Washington, D.C. 20503 
marked “Attention: Desk Officer for 
EPA.” The ICR has been approved by 
OMB and the control number is 2060- 
0214. 


List of Subjects in 40 CFR Part 52 
Air pollution control, Air quality plan, 
Carbon monoxide, Mobile sources, 
Reporting and recordkeeping 
requirements. 
Authority: 42 U.S.C. 7401-7462 (1989); Ninth 
Circuit order in Delaney v. EPA. 898 F.2d 687. 
Dated: January 28, 1991. 
William K. Reilly, 
Administrator. 
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APPENDIX TO THE PREAMBLE 
Summary, Results of Candidate Screening 


3. Exclusive bus lanes on arterials and freeways... 
4. Park and ride l0ts.......c.ccccscccessessesscssesseees 
5. HOV lanes on freeways............. 

6. HOV lanes OM arterials .............cssscscsceccesesiececsessseneeees 
7. Freeway ramp metering with HOV bypass 
Fe Seer Pm 
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Legal authority for federally-funded facilities only. 
See Note 1. 
See Note 1. 


Program incorporated into VNDD program. 
imp. as part of TRP. 


imp. as part of TAP. 

imp. as part of TRP. 

imp. as part of TRP. 

imp. as part of TRP. 

imp. as part of TRP. 

imp. as part of TRP. 

imp. as part of TRP. 
Prohibited by CAA 110(c)(2)(B). 
Regulated by DOT. 
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Prohibited by CAA (110(a)(5)(A). 
Negligible reductions. 
Severe economic impacts for effected sources. 


36. Land use patterns which support transit ..... 
37. Relocation of major traffic generators from 
highly 
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44. Higher average gasoline oxygen level .............0..04+ 
45. Expansion of the oxygenated fuels program 
county-wide. 
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Effectively occurs already, additional red. Unlikely. 
46. Expansion of the oxygenated fuels program 
statewide. 
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tricity. 
54. Retrofit of pre-1975 vehicles with catalytic con- 
vertors. 
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55. Purchase and removal of pre-1980 vehicies ....... 


Y=Yes N=No n/a=not applicable ?=unclear 

Detailed information on each measure may be found in the Technical Support Document for this rulemaking. 

NOTE 1. implementation would be Granting additional funds to the existing State programs. Given the low level of funding available to EPA for these measures, 
in sounginal Sealine te eleabnennes ot ees these programs would be 


2. EPA has no togal extriy to enforce measures, such a9 Salle and parting equations, which ere not In the SIP. Most CO alr polition egtatons are 
considered as separate items on 


Note 3. EPA can prohibit the S Seats tore sbipibeieig certain vehicles witdh'd6 not pane the 1/14 pirtigram. 
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For the reasons set forth in the 
preamble, Subpart D, Part 52, 
Subchapter C, Chapter I of Title 40, 
Code of Federal Regulations, is 


amended as follows: 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Subpart D—Arizona 


1. The authority citation for part 52 
continues to read as follows: 
Authority: 42 U.S.C. 7401-7642. 


2. 40 CFR part 52 is amended by 
adding § 52.124 as follows: 


$52.124 Part D disapproval. 

(a} The following portions of the 
Arizona SIP are disapproved because 
they do not meet the requirements of 
Part D of the Clean Air Act. 

(1)The attainment demonstration, 
conformity and contingency portions of 
the 1987 Maricopa Association of 
Governments Carbon Monoxide Plan 
and 1988 Addendum. 

(2) The attainment demonstration and 
contingency portions of the 1987 Carbon 
Monoxide State Implementation Plan 
Revision for the Tucson Air Planning 
Area. 

(b) (Reserved). 

5. 40 CFR part 52 is amended by 
adding new §§ 52.136, 52.137, and 52.138 
to subpart D to read as follows: 


§$ 52.136 Oxygenated fuels program. 

(a) Definitions. 

(1) Fleet owner means a registered 
owner or lessee of at least tgwenty-five 
vehicles. 

(2) Maricopa County nonattainment 
area means the carbon monoxide 
nonattainment area in Maricopa County 
as described in 40 CFR 81.303 {i.e., the 
MAG urban planning area). 

(3) Manufacturer's proving ground 
means a facility whose sole purpose is 
to develop complete advanced vehicles 
for an automotive manufacturer. 

(4) Motor vehicle means any self- 
propelled vehicle designed for 
transportation of persons or property on 
a street or highway. 

(5) Motor vehicle racing event means 
a race that uses unlicensed vehicles 
which are designed and manufactured 
specifically for racing purposes and that 
is conducted on a public or private 
racecourse for the entertainment of the 
genera) pubic. A motor vehicle racing 
event includes practice, qu: 
demonstration laps conducted as part ‘of 
the activities related to a motor vehicle 
race. 


(b) Regulatory standard. Except as 
provided under paragraph (c) of this 


section, no person shall first introduce 
into commerce within the Maricopa CO 
nonattainment area (“control area”) 
during the period October 1, 1991, to 
March 31, 1992, and each period of 
October 1 to March 31 thereafter 
(“control period”), for the fueling of 
motor vehicles, gasoline whose oxygen 
content is less than 2.7 percent (by 
weight), as determined pursuant to 
paragraph (d) of this section. In 
addition, all gasoline which is consumed 
in a motor vehicle operated by a fleet 
owner within the control area shall 
contain not less than 2.7 percent oxygen 
by weight. 

(c) Exceptions to paragraph (6) of this 
section. Persons identified in paragraph 
(b) of this section shall be permitted to 
introduce into commerce nonoxygenated 
fuel to manufacturer's proving grounds 
and to motor vehicle racing events. 

(d) Sampling, testing, and oxygen 
content calculations. (1) For the purpose 
of determining compliance with the 
standards listed in paragraph (b) of this 
section, the oxygen content of gasoline 
shall be determined by: 

(i) Use of one of the sampling 
methodologies specified in appendix D 
of 40 CFR part 80 to obtain a 
representative sample of the gasoline to 
be tested; 

(ii) Use of the testing methodologies 
specified in appendix A of this section 
to determine the mass concentration of 
each oxygenate in the gasoline sampled; 


an 
(iii) Calculation of the oxygen content 


of the gasoline sampled by multiplying 


the mass concentration of each 
oxygenate in the gasoline sampled by 
the oxygen mass concentration of the 
oxygenate set forth in paragraph (d)(2) 
of this section. 

(2) For purposes of this section, the 
oxygen mass concentrations of 
oxygenates are the following: 


(3) Examples—{i) Example 1. Assume 
that a batch of gasoline is sampled by 
use of one of the methodologies set forth 


in appendix D of 40 CFR part 80 and 


tested by use of the test methodologies 
set forth in appendix A of this section. 


The gas chromatograph analysis 
indicates that the gasoline sampled 
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contains an ethanol mass concentration. 
of 9.85% (0.0985). The oxygen contents of 
the gasoline sampled is calculated as 
follows: 


Oxygen Content 
= (Ethanol Mass concentration in Gasoline 
Sample) X (Oxygen Mass Concentration 
of Ethanol) 
== (0.0985) X (0.3473) 
= 0.0342 


= 3.42 


(ii) Example 2. Assume that a batch of 
gasoline is sampled by use of one of the 
methodologies set forth in appendix D of 
40 CFR part 80 and tested by use of the - 
methodologies set forth in appendix A of 
this section. The gas chromatograph 
analysis indicates that the gasoline 
sampled contains a methanol mass 
concentration of 4.50% (0.0450) and an 
ethanol mass concentration of 2.25% 
(0.0225). The oxygen content of the 
gasoline sample is calculated as follows: 


Oxygen Content 


= (Methanol Mass concentration in 
Gasoline Sample} X (Oxygen Mass 


Concentration of Methanol} + (Ethanol 
Mass Concentration in Gasoline Sample) 
X (Oxygen Mass Concentration of 


Ethanol) 


=(0.0450) X (0.4993) + (0.0225) X (0.3473) 
=0,0225 + 3.0078 


=0.0303 
=3.03 


(e) Labeling. (1) Each gasoline pump 
stand from which gasoline is dispensed 
at a retail outlet or wholesale purchaser- 


consumer facility in the control area 
shall be affixed during the control 
period with a legible and conspicuous 
label which states the type(s) and 


maximum percentage(s) (by volume) of 


xygenate contained in such gasoline. 
The label shall also state that the 


gasoline is oxygenated and will reduce 
carbon monoxide emissions from motor 


vehicles. If the gasoline being dispensed 
from a pump stand does not contain any 
oxygenate, the pump stand shall be so 
labeled. 

(2) Each invoice, loading ticket, bill of 
lading, delivery ticket and other 
document which accompanies the 
shipment of gasoline within the control: 
area the control period shall 
contain a legible and conspicuous 
statement which gives the type(s) and 
percentage(s) (by volume) of oxygenate 
contained in such gasoline and the 
oxygen content of such gasoline 
(percentage by weight}. If the gasoline 
being shipped does not contain any 
oxygenates, the document 
accompanying the shipment sha)) be sc 
labeled. Such documents shall be 
retained by distributors, resellers 
carriers, retailers and wholesale 
purchaser-consumers for at least two 
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years, and shall be available for 
inspection by the Administrator or his 
authorized representative during such 


period. 

(f) Prohibited Acts, Such violations 
will include, but are not limited to: 

(1) Selling supplying, offering for sale, 
offering for supply or otherwise first 
introducing into commerce within the 
control area gasoline whose oxygen 
content does not comply with the 
regulatory standard except as allowed 
in paragraph (c); 

(2) Failure to properly label a retail 
outlet or wholesale purchaser-consumer 
pump stand; 

(3) Failure to properly label an invoice 
or other gasoline delivery document. 
Appendix A to § 52.136—Testing 

ures 


Method—ASTM Standard Test Method for 
Determination of C, to C, Alcohols and 
MTBE in Gasoline by Gas Chromatography 

1, Scope. 

1.1 This test method covers a 
procedure for determination of 
methanol, ethanol, isopropanol, n- 
propanol, isobutanol, sec-butanol, tert- 
butanol, n-butanol, and methyl-tertiary 
buty] ether (MTBE) in gasoline by gas 
chromatography. 

1.2 Individual alcohols and MTBE 
are determined from 1.0 to 10 volume %. 

1.3 SI (metric) units of measurement 
are preferred and used throughout this 
standard. Alternative units, in common 
usage, are also provided to improve the 
clarity and aid the user of this test 
method. 

1.4 This standard may involve 
hazardous materials, operations, and 
equipment. This standard does not 
purport to address all of the safety 
problems associated with its use. It is 
the responsibility of the user of this 
standard to establish appropriate safety 
and health practices and determine the 
applicability or regulatory limitations 


prior to use. 
2. Referenced Documents. 


21 ASTM Standards: 


D4057 Practice for Manual Sampling of 

Petroleum and Petroleum Product 
D4307 Practice for Preparation of 

Liquid Blends for Use as Analytical 

Standards 
D4626 Practice for Calculation of Gas 

Chromatographic Response Factors 
E260 Practice for Packed Column Gas 

Chromatographic Procedures 
E355 Practice for Gas Chromatography 

Terms and Relationships 

3. Descriptions of Terms Specific to 
This Standard. 

3.1 MTBE—methy] teriary butyl 
ether. 

3.2 Low Volume Connector—a 
special union for connecting two lengths 
of tubing 1.6 mm inside diameter and 
smaller. Sometimes this is referred to as 
a zero dead volume union. 

3.3  Oxygenates—used to designate 
fuel blending components containing 
oxygen, either in the form of alcohol or 
ether. 

3.4 Split Ratio—a term used in gas 
chromatography using capillary 
columns. The split ratio is the ratio of 
the toal flow of the carrier gas to the 
sample inlet versus the flow of carrier 
gas to the capillary column. Typical 
values range from 10:1 to 500:1 
depending upon the amount of sample 
injected and the type of capillary 


column used, 


3.5 WCOT—abbreviation for a type | 


of capillary column used in gas 
chromatography that is wall-coated 
open tubular. This type of column is 
prepared by coating the inside of the 
capillary with a thin film of stationary 
phase, 

3.6 TCEP—41,2,3-tri-2- 
cyanoethoxypropane-a gas 
chromatographic liquid phase. 

4. Summary of Test Method. : 

4.1 An internal standard, tertiary 
amy) alcohol, is added to the sample 
which is then introduced into a gas 
chromatograph equipped with two 


columns and a column switching valve. 


The sample first passes onto a polar 
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TCEP column which elutes lighter 
hydrocarbons to vent and retains the 
oxygenated and heavier hydrocarbons. 
After methylcyclopentane, but before 
MTBE elutes from the polar column, the 
valve is switched to backflush the 
oxygenates onto a WCOT non-polar 
column. The alcohols and MTBE elute 
from the non-polar column in boiling 
point order, before elution of any major 
hydrocarbon constituents. After 
benzene elutes from the non-polar 
column, the column switching valve is 
switched back to its original position to 
backflush the heavy hydrocarbons. The 
eluted components are detected by a 
flame ionization or thermal conductivity 
detector. The detector response, 
proportional to the component 
concentration, is recorded; the peak 
areas are measured; and the 
concentration of each component is 
calculated with reference to the internal 
standard. 

5. Significance and Use. 

5.1 Alcohols and other oxygenates 
may be added to gasoline to increase 
the octane number. Type and 
concentration of various oxygenates are 
specified and regulated to ensure ; 
acceptable commercial gasoline quality. 
Drivability, vapor pressure, phase 
separation, and evaporative emissions 
are some of the concerns associated 
with oxygenated fuels. 

5.2 This test method is applicable to 
both quality control in the production of 
gasoline and for the determination of 
deliberate or extraneous oxygenate 
additions or contamination. 

6. Apparatus. 

6.1 Chromatograph: 

6.1.4 A gas chromatographic 
instrument which can be operated at the 
conditions given in Table 1, and has a 
column switching and backflushing 
system. Carrier gas flow controllers 


shall be capable of precise control 
where the required flow rates are low 


(Table 1). 


TABLE 1.—CHROMATOGRAPHIC OPERATING CONDITIONS 


Pressure contro) devices and gauges 
shall be capable of precise control for 
the typical pressure required. 

6.1.2 Detector—A thermal 
conductivity detector or flame ionization 


detector, may be used. The system shall 
have sufficient sensitivity and stability 


to obtain a recorder deflection of at 


least 2 mm at a signal-to-noise ratio of at 


Total analysis time, 18-20 min. 


least 5 to 1 for 0.005 volume % 


concentration of an oxygenate. 


6.1.3 Switching and Backflushing 


Valve—A valve, to be located within the 


gas chromatographic column oven, 


BEST COPY AVAILABLE 





capable of performing the functions 
described in section 11.0. The value 
shall be of low volume design and not 
contribute significantly to 
chromatographic deterioration. 

6.1.3.1 Valco Model No. CM-VSV- 
10-HT, 1.6-mm (1/16-in.) fittings. This 
particular valve was used in the 
majority of the analyses used for the 
development of Section 15. 

6.1.3.2 Valco Model No. Ci0W, 0.8- 
mm (1/32-in.) fittings. This valve is 
recommended for use with columns of 
0.32-mm inside diameter and smaller. 

6.1.4 Although not mandatory, an 
automatic valve switching device is 
strongly recommended to ensure 
repeatable switching times. Such a 
device should be synchronized with 
injection and data collection times. If no 
such device is available, a stopwatch, 
started at the time of injection, should 
be used to indicate the proper valve 
switching time. 

6.1.5 Injection System—The 
chromatograph should be equipped with 
a splitting-type inlet device. Split 
injection is necessary to maintain the 
actual chromatographed sample size 
within the limits of column and detector 
optimum efficiency and linearity. 

6.1.6 Sample Introduction—Any 
system capable of introducing a 
representative sample into the split inlet 
device. Microliter syringes, automatic 
syringe injectors, and liquid sampling 
valves have been used successfully. 

6.2 Data Presentation or Calculation, 
or Both: 

6.2.1 Recorder—A recording 
potentiometer or equivalent with a full- 
scale deflection of 5 mV or less. Full- 
scale response time should be 1 s or less 
with sufficient sensitivity and stability 
to meet the requirements of 6.1.2. 

6.2.2 Integrator or Computer— 
Devices capable of meeting the 
requirements of 6.1.2, and providing 
graphic and digital presentation of the 
chromatographic data are recommended 
for use. Means shall be provided for 
determining the detector response. Peak 
heights or areas can be measured by 
computer, electronic integration or 
manual techniques. 

6.3 Columns, two as follows: 

6.3.1 Polar column—This column 
performs a preparation of the 
oxygenates from volatile hydrocarbons 
in the same boiling point range. The 
oxygenates and remaining hydrocarbons 
are backflushed onto the non-polar 
column in section 6.3.2. Any column 
with equivalent or better 
chromatographic efficiency and 
selectivity to that described in 6.3.1.1 
can be used. The column shall perform 
at the same temperatures as required for 
the column in 6.3.2 


6.3.1.1 TCEP Micro-Packed Column, 
560 mm (22 in.) by 1.6-mm (1/16-in.) 
outside diameter by 0.38-mm (0.015-in.) 
inside diameter stainless steel tube 
packed with 0.14 to 0.15 g of 20% (mass/ 
mass) TCEP on 80/100 mesh 
Chromosorb P{AW). This column was 
used in the cooperative study to provide 
the Precision and Bias data referred to 
in Section 15. 

6.3.2 Non-polar (Analytical) 
Column—Any column with equivalent 
or better chromatographic efficiency 
selectivity to that described in 6.3.2.1 
can be used. 

6.3.2.1 WCOT Methyl Silicone 
Column, 30m (1181 in.) long by 0.53 mm 
(0.021-in.) inside diameter fused silica 
WCOT column with a 2.6 pm film 
thickness of cross-linked methyl 
siloxane. This column was used, in the 
cooperative study to provide the 
Precision and Bias data referred to in 
Section 15. 

7. Reagents and Materials. 

7.1 Carrier Gas—Carrier gas 
appropriate to the type of detector used. 
Helium has been used successfully. The 
minimum purity of the carrier gas used 
must be 99.95 mol %. 

7.2 Standards for Calibration and 
Identification—Standards of all 
components to be analyzed and the 
internal standard are required for 
establishing identification by retention 
time as well as calibration for 
quantitative measurements. These 
materials shall be of known purity and 
free of the other components to be 
analyzed. 


Note 1: Warning—These materials are 
flammable and may be harmful or fatal if 
ingested or inhaled. 


7.3 Preparation of Calibration 
Blends—For best results, these _ 
components must be added to a stock 
gasoline or petroleum naphtha, free of 
oxygenates (Warning—See Note 2). 
Refer to Test Method D 4307 for 
preparation of liquid blends. The 
preparation of several different blends, 
at different concentration levels 
covering the scope of the method, is 
recommended. These will be used to 
establish the linearity of the component 
response. 


Note 2: Warning—Extremely flammable. 
Vapors harmful if inhaled. : 


7.4 Methylene Chloride—Used for 
column preparation. Reagent grade, free 
of non-volatile residue. 

Note 3: Warning—Harmful if inhaled. High 


concentrations may cause unconsciousness 
or death. 


8. Preparation of Column Packings. 
8.1 TCEP Column Packing: 
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8.1.1 Any satisfactory method, used 
in the practice of the art that will 
produce a column capable of retaining 
the C, to C, alcohols and MTBE from 
components of the same boiling point 
range in a gasoline sample. The 
following procedure has been used 
successfully. 

8.1.2 Completely dissolve 10 g of 
TCEP in 100 mL of methylene chloride: 
Next add 40 g of 80/100 mesh 
Chromosorb P(AW) to the TCEP 
solution. Quickly transfer this mixture to 
a drying dish, in a fume hood, without 
scraping any of the residual packing 
from the sides of the container. 
Constantly, but gently, stir the packing 
until all of the solvent has evaporated. 
This column packing can be used 
immediately to prepare the TCEP 
column. 

9. Preparation of Micro-packed TCEP 
Column. 

9.1 Wash a straight 560 mm length of 
1.6-mm outside diameter (0.38-mm inside 
diameter stainless steel tubing with 
methanol and dry with compressed 
nitrogen. 

9.2 Insert 6 to 12 strands of silvered 
wire, a small mesh screen or stainless 
steel frit inside one end of the tube. 
Slowly add 0.14 to 0.15 g of packing 
material to the column and gently 
vibrate to settle the packing inside the 
column. When strands of wire are used 
to retain packing material inside the 
column, leave 6.0 mm (0.25 in.) of space 
at the top of the column. 

9.3 Column Conditioning—Both the 
TCEP and WCOT columns are to be 
briefly conditioned before use. Connect 
the columns to the valve (see 11.1) in the 
chromatographic oven. Adjust the 
carrier gas flows as in 11.3 and place the 
valve in the RESET position. After 
several minutes, increase the column 
oven temperature to 120 °C and 
maintain these conditions for 5 to 10 
min. Cool the columns below 60 °C 
before shutting off the carrier flow. 

10. Sampling. 

10.1 Gasoline samples to be 
analyzed by this test method shall be 
sampled using procedures outlined in 
Practice D 4057. 

11. Preparation of Apparatus and 
Establishment of Conditions. 

11.1 Assembly—Connect the WCOT 
column to the valve system using low - 
volume connectors and narrow bore 
tubing. It is important to minimize the 
volume of the chromatographic system 
that comes in contact with the sample, 
otherwise peak broadening will occur. 

11.2 Adjust the operating conditions 
to those listed in Table 1, but do not turn 
on the detector circuits. Check the 
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system for leaks before proceeding 
further. 

11.3 Flow Rate Adjustment: 

11.3.1 Attach a flow measuring 
device to the column vent with the valve 
in the RESET position and the pressure 
to the injection port to give 5.0 mL/min 
flow (14 psig). Soap bubble flow meters 
are suitable. 

11.3.2. Attach a flow measuring 
device to the split injector vent and 
adjust the flow from the split vent using 
the A flow controller to give a flow of 70 
mL/min. Recheck the column vent flow 
set in 11.3.1 and adjust if necessary. 

11.3.3 Switch the valve to the 
BACKFLUSH position and adjust the 
variable restrictor to give the same 
column vent flow set in 11.3.1. This is 
necessary to minimize flow changes 
when the valve is switched. 

11.3.4 Switch the valve to the inject 
position RESET and adjust the B flow 
controller to give a flow of 3.0 to 3.2 mL/ 
min at the detector exit. When required 
for the particular instrumentation used, 
add makeup flow or TCD switching flow 

to give a total of 21 mL/min at the 
detector exit. 

11.4 When a thermal conductivity 
detector is used, turn on the filament 
current and allow the detector to 
equilibrate. When a flame ionization 
detector is used, set the hydrogen and 
air flows and ignite the flame. 

11.5 Determine the Time to 
Backflush—The time to backflush will 
vary slightly for each column system 
and must be determined experimentally 
as follows. The start time of the 
integrator and valve timer must be 
synchronized with the injection to 
accurately reproduce the backflush time. 

11.5.1 Initially assume a valve 
BACKFLUSH time of 0.23 min. With the 
valve RESET, inject 3yL of a blend 
containing at least 0.5% or greater 
oxygenates (7.3), and simultaneously 
begin timing the analysis. At 0.23 min, 
rotate the valve to the BACKFLUSH 
position and leave it there until the 
complete elution of benzene is realized. 
Note this time as the RESET time, which 
is the time at which the valve is returned 
to the RESET position. When all of the 
remaining hydrocarbons are 
backflushed the signal will return to a 
stable baseline and the system is ready 
for another analysis. 

11.5.2 itis necessary to optimize the 
valve BACKFLUSH time by analyzing a 
standard blend containing oxygenates. 
The correct BACKFLUSH time is 


determined experimentally by using 
valve switching times between 0.2 and 
0.3 min. When the valve is switched too 
soon, C, and lighter hydrocarbons are 
backflushed and are co-eluted in the C, 
alcohol section of the chromatogram. 
When the valve BACKFLUSH is 
switched too late, part or all of the 
MTBE component is vented resulting in 
an incorrect MTBE measurement. 

12. Calibration and Standardization. 

12.1 Identification—Determine the 
retention time of each component by 
injecting small amounts either 
separately or in known mixtures or by 
comparing the relative retention times 
with those in Table 2. 

12.2 Standardization—The area 
under each peak in the chromatogram is 
considered a quantitative measure of 
corresponding compound. Measure the 
peak area of each oxygenate and of the 
internal standard by either manual 
method or electronic integrator. 
Calculate the relative volume response 
factor of each oxygenate, relative to the 
internal standard, according to Test 
Method D 4626. 

13. Procedure. 

13.1 Preparation of Sample— 
Precisely add a quantity of the internal 
standard to an accurately measured 
quantity of sample. Concentrations of 1 
to 5 volume % have been used 
successfully. 

13.2 Chromatographic Analysis— 
Introduce a representative aliquot of the 
sample, containing internal standard, 
into the chromatograph using the same 
technique as used for the calibration 
analyses. An injection volume of 3 pL 
with a 15:1 split ratio has been used 
successfully. 

13.3 Interpretation of 
Chromatogram—Compare the results of 
sample analyses to those of calibration 
analyses to determine identification of 
oxygenates present. 


TABLE 2.—RETENTION CHARACTERISTICS 
FOR TCEP/WCOT CoLumn SET CONpI- 
TIONS AS IN TABLE 1 


5481 


TABLE 2.—RETENTION CHARACTERISTICS 


FOR TCEP/WCOT Co.tumn Set Conpi- 
TIONS AS IN TABLE 1—Continued 


14, Calculation. 

14.1 After identifying the various 
oxygenates, measure the area of each 
oxygenate peak and that of the internal 
standard. Calculate the volume percent 
of oxygenate as follows: 


Vs X<PA?,X< 100 
~ PAs XS: Vo 


where: 

V:=volume percent of oxygenate to be 
determined, 

Vs=volume of internal standard (tert-amyl 
alcohol) added, 

V.=volume of gasoline sample taken, 

PA,=peak area of oxygenate to be 
determined, 

PA,=peak area of the internal standard (tert- 
amyl alcohol), and 

S,=relative volume response factor of each 
component {relative to the internal ~ 
standard). 


14.2 Report the volume percent of 
each oxygenate. 

15. Precision and Bias. 

15.1 Precision—The precision of this 
test method as determined by the 
statistical examination of the 
interlaboratory test results is as follows: 

15.1.1 Repeatability—The difference 
between successive results obtained by 
the same operator with the same 
apparatus under constant operating 
conditions on identical test material 
would, in the long run, in the normal and 
correct operation of the test method 
exceed the following values only in one 
case in twenty (see Table 3). 

Methanol 0.086 x (V + 0.070) Isobutanol 
0.064 x (V +0.086) 

Ethanol 0.083 x (V +0.000) sec-Butanol 
0.014x V"!? 

Isopropanol 0.052 x (V +0.150) tert- 
Butanol 0.052 x (V 0.388) 

n-Propanol 0.040 x (V +0.026) n-Butanol 
0.043 x [V +0.020) 

MTBE 0.104 x (V +0.028) 

where V is the mean volume percent. 
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TABLE 3.—PRECISION INTERVALS—DETERMINED FROM COOPERATIVE STUDY DATA SUMMARIZED IN SECTION 15 


IN ca icsctcctsceesncsschsonnsnivtanses 
P-BURAMON nc eccescecceeeneensenee is 


eeseccceeccsoes 


15.1.2 Reproducibility—The 
difference between two single and 
independent results obtained by 
different operators working in different 
laboratories on identical material would 
in the long run, exceed the following 
values only in one case in twenty (see 
Table 3). 


Methanol 0.361 x (V +0.070) Iscbutanol 
0.179 (V +0.086) 

Ethanol 0.373 x (V +0.000) sec-Butanol 
0.277 V*/2 

Isopropanol 0.214 x (V +0.150) tert- 
Butanol 0.178 x (V +0.388) 

n-Propanol 0.163 x (V +-0.026) n-Butanol 
0.415 x (V +0.020) 

MTBE 0.244 x (V +.0.028) 

where V is the mean volume percent. 


15.2 Bias—Since there is no accepted 
reference material suitable for 
determining bias for the procedure in 
this test method, bias cannot be 
determined. 

For additional information please see 
ASTM Designation D 4815-88. 


§ 52.137 Controls and prohibitions on 
gasoline volatility and liability for violations. 

(a) Definitions. For the purpose of this 
section: 

(1) Carrier means any distributor who 
transports or stores or causes the 
transportation or storage of gasoline 
without taking title to or otherwise 
having any ownership of the gasoline, 
and without altering either the quality or 
quantity of the gasoline. 

(2) Distributor means any person who 
transport or stores or causes the 
transportation or storage of gasoline at 
any point between any gasoline refinery 
or importer’s facility and any retail 


outlet or wholesale purchaser- 
consumer's facility. 6 

(3) Ethanol blending plant means any 
refinery at which gasoline is produced 
solely through the addition of ethanol to 
gasoline, and at which the quality and 
quantity of gasoline is not altered in any 
other manner. 

(4) Ethano! blender means any person 
who owns, leases, operates, controls, or 
supervises an ethanol blending plant. 

(5) Fleet owner means a registered 
owner or lessee of at least twenty-five 
vehicles. 

(6) Jmporter means a person who 
imports gasoline or gasoline blending 
stocks or components from a foreign 
country into the United States (including 
the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
and the Northern Mariana Islands). 

(7) Manufacturer's proving ground 
means a facility whose sole purpose is 
to develop complete advanced vehicles 
for an automotive manufacturer. 

(8) Maricopa County nonattainment 
area means the carbon monoxide 
nonattainment area in Maricopa County 
as described in 40 CFR 81.303, (i.e., the 
MAG urban planning area). 

(9) Motor vehicle means any self- 
propelled vehicle designed for 
transportation of persons or property on 
a street or highway. 

(10) Refiner means any person who 
owns, leases, operates, controls, or 
supervises a refinery. 

(11) Retailer means any person who 
owns, leases, operates, controls, or 
supervises a retail outlet. 

(12) Reseller means any person who 
purchases gasoline identified by the 


corporate, trade, or brand name of a 
refiner from such refiner or a distributor 
and resells or transfers it to retailers or 
wholesale purchaser-consumers-—_ 
displaying the refiner’s brand, and 
whose assets or facilities are not 
substantially owned, leased, or 
controlled by such refiner. 


(13) Wholesale purchaser-consumer 
means any organization that is an 
ultimate consumer of gasoline and 
which purchases or obtains gasoline 
from a supplier for use in motor vehicles 
and receives delivery of that product 
into a storage tank of at least 550-gallon 
capacity substantially under the control 
of that organization. 

(b) Prohibited Activities. Except as 
provided under paragraph (c) of this 
section, during the regulatory control 
periods no refiner, importer, distributor, 
reseller, carrier, retailer or wholesale 
purchaser-consumer shall sell, offer for 
sale, dispense, supply, or offer for 
supply, for the refueling of motor 
vehicles within the control area, 
gasoline whose Reid vapor pressure 
exceeds the applicable standard. In 
addition, all gasoline which is consumed 
in a motor vehicle operated by a fleet 
owner within the control area shall not 
exceed the applicable standard. As used 
in this section “applicable standard” 
means the standard listed in this 
paragraph for the time period in which 
gasoline is intended to be dispensed to 
motor vehicles. As used in this section, 
“regulatory control period” means the 
following period: October 1, 1991 to 
March 31, 1992 and each October 1 to 
March 31 period thereafter. 
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(c) Exception to paragraph (b) of this 

- section. It shall be allowable to offer for 
sale, dispense, supply, or offer for 
supply within the Maricopa 
nonattainment area gasoline whose Reid 
Vapor pressure exceeds the applicable 
standard to a manufacturer's proving 
ground. 

(d) Determination of Compliance. 
Compliance with the standards listed in 
paragraph (b) of this section shall be 
determined by use of one of the 
sampling methodologies specified in 
appendix D to 40 CFR 80 and one of the 
testing methodologies specified in 
appendix E to 40 CFR 80. 

{e) Liability. Liability for violations of 
paragraph (b) of this section shall be 
determined according to the provisions 
of paragraphs [g) through (m) of this 
section. 

(f) Special provisions for alcohol 
blends. 

(1) Any gasoline which meets the 
requirements of paragraph (f)(2) of this 
section and which is marketed in 
accordance with the requirements of 
paragraph (f)(3) of this section shall not 
be in violation of this section if its Reid 
vapor pressure does not exceed the 
applicable standard in paragraph (b) of 
this section by more than one pound per 
square inch. 

(2) In order to qualify for the special 
regulatory treatment specified in 
paragraph (f)(1) of this section, gasoline 
must contain at least 7.3 percent ethanol 
(by volume). The ethanol content of 
gasoline shall be determined by use of 
one of the testing methodologies 
specified in appendix F to 40 CFR 80. 
The maximum ethanol content of 
gasoline shall not exceed any applicable 
waiver conditions under section 211(f)(4) 
of the Clean Air Act. 

(3) In order to qualify for the special 
regulatory treatment specified in 
paragraph (f)(1) of this section, gasoline 
must be marketed in accordance with 
each of the following requirements: 

{i) Each gasoline pump stand from 
which such gasoline is dispensed at a 
retail outlet or wholesale purchaser- 
consumer facility shall be affixed with a 
legible and conspicuous labe! which 
states that the gasoline dispensed from 
the pump contains ethanol and the 
percentage concentration of ethanol by 
volume as well as a notice that the 
gasoline is oxygenated and will reduce 


carbon monoxide emissions from motor 
vehicles. 

(ii) Each invoice, loading ticket, bill of 
lading, delivery ticket and other 
document which accompanies the 
shipment of such gasoline shall contain 
a legible and conspicuous statement that 
the gasoline being shipped contains 
ethanol. Also included on such 
documents shall be the percentage of 
ethanol in the blend (by volume) and the 
percentage of oxygen (by weight). Such 
documents shall be retained by 
distributors, resellers, carriers, retailers, 
and wholesale purchaser-consumers for 
at least one year, and shall be available 
for inspection by the Administrator or 
his authorized representative during 
such period. 

(g) Violations at Refineries or 
Importer Facilities. Where a violation of 
the applicable standard set forth in 
paragraph (b) of this section is detected 
at a refinery that is not an ethanol 
blending plant or at an importer’s 
facility, the refiner or importer shall be 
deemed in violation. 

(h) Violations at Carrier Facilities. 
Where a violation of the applicable 
standard set forth in paragraph (b) of 
this section is detected at a carrier's 
facility, whether in a transport vehicle, 
in a storage facility, or elsewhere at the 
facility, the following parties shall be 
deemed in violation: 

(1) The carrier, except as provided in 
paragraph (m)(1) of this section; and 

(2) The refiner (if he is not an ethanol 
blender) at whose refinery the gasoline 
was produced or the importer at whose 
facility the gasoline was imported, 
except as provided in paragraph (m)(2) 
of this section; and 

(3) The ethanol blender {if any) at 
whose ethanol blending plant the 
gasoline was produced, except as 
provided in paragraph (m)(6) of this 
section. 

(i) Violations at Branded Distributor 
or Reseller Facilities, or Ethanol 
Blending Plants. Where a violation of 
the applicable standard set forth in 
paragraph (b) of this section is detected 
at a distributor facility, a reseller 
facility, or an ethanol blending plant 
which is operating under the corporate, 
trade, or brand name of a gasoline 
refiner or any of its marketing 
subsidiaries, the following parties shall 
be deemed in violation: 


(1) The distributor or reseller, except 
as provided in paragraph (m)(3) of this 
section; 

(2) The carrier {if any), if the carrier 
caused the gasoline to violate the 
applicable standard; 

(3) The refiner under whose corporate, 
trade, or brand name (or that of any of 
its marketing subsidiaries) the 
distributor, reseller, or ethanol blender 
is operating, except as provided in 
paragraph (m)}{4) of this section; and 

(4) The ethanol blender (if any) at 
whose ethanol blending plant the 
gasoline was produced, except as 
provided in (m)(6) of this section. 

(j) Violations at Unbranded 
Distributor Facilities or Ethanol 
Blending Plants. Where a violation of 
the applicable standard set forth in 
paragraph (b) of this section is detected 
at a distributor facility or an ethanol 
blending plant not operating under a 
refiner's corporate, trade, or brand 
name, or that of any of its marketing 
subsidiaries, the following parties shall 
be deemed in violation: 

(1) The distributor, except as provided 
in paragraph (m)(3) of this section; 

(2) The carrier (if any), if the carrier 
caused the gasoline to violate the 
applicable standard; 

(3) The refiner (if he is not an ethanol 
blender) at whose refinery the gasoline 
was produced or the importer at whose 
import facility the gasoline was 
imported, except as provided in 
paragraph (m)(2) of this section; and 

(4) The ethanol blender (if any) at 
whose ethanol blending plant the 
gasoline was produced, except as 
provided in paragraph (m)(6) of this 
section. 

(k) Violations at Branded Retail 
Outlets or Wholesale Purchaser- 
Consumer Facilities. Where a violation 
of the applicable standard set forth in 
paragraph (b) of this section is detected 
at a retail outlet or at a wholesale 
purchaser-consumer facility displaying 
the corporate, trade, or brand name of a 
gasoline refiner or any of its marketing 
subsidiaries, the following parties shall 
be deemed in violation: 

(1) The retailer or wholesale 
purchaser-consumer, except as provided 
in paragraph (m)(5) of this section; 

(2) The distributor and/or reseller (if 
any), except as provided in paragraph 
(m)(3) of this section; 





(3) The carrier (if any), if the carrier 
caused the gasoline to violate the 
applicable standard; 

(4) The refiner whose corporate, trade, 
or brand name (or that of any of its 
marketing subsidiaries) is displayed at 
the retail outlet or wholesale purchaser- 
consumer facility, except as provided in 
paragraph (m)(4) of this section; and 

(5) The ethanol blender (if any) at 
whose ethanol blending plant the 
gasoline was produced, except as 
provided in paragraph (m)(6) of this 
section. 

(1) Violations at Unbranded Retail 
Outlets or Wholesale Purchaser- 
Consumer Facilities. Where a violation 
of the applicable standard set forth in 
paragraph (b) of this section is detected 
at a retail outlet or at a wholesale 
purchaser-consumer facility not 
displaying the corporate, trade, or brand 
name of a refinery or any of its 
marketing subsidiaries, the following 
parties shall be deemed in violation: 

(1) The retailer or wholesale 
purchaser-consumer, except as provided 
in paragraph (m)(5) of this section; 

(2) The distributor (if any), except as 
provided in paragraph (m)(3) of this 
section; 

(3) The carrier (if any), if the carrier 
caused the gasoline to violate the 
applicable standard; and 

(4) The ethanol blender (if any) at 
whose ethanol blending plant the 
gasoline was produced, except as 
provided in paragraph (m)(6) of this 
section. 

(m) Defenses. (1) In any case in which 
a carrier would be in violation under 
paragraph (h)(1) of this section, the 
carrier shall not be deemed in violation 
if he can demonstrate: 

(i) Bills of lading, invoices, delivery 
tickets, loading tickets or other 
documents from the refiner or importer 
at whose refinery the gasoline was 
produced, the importer at whose facility 
the gasoline was imported, or the 
carrier, reseller, or distributor from 
whom the gasoline was received, which 
represented to the carrier that the 
gasoline was in compliance with the 
applicable standard when delivered to 
the carrier; and 

(ii) Evidence of an oversight program 
conducted by the carrier, such as 
periodic sampling and testing of 
incoming gasoline, for monitoring the 
volatility of gasoline stored or 
transported by that carrier; and 

(iii) That the violation was not caused 
by the carrier or his employee or agent. 

(2) In any case in which a refiner or 
importer would be in violation under 
paragraphs (h)(2) or (j)(3) of this section, 
the refiner or importer shall not be 


deemed in violation if he can 
demonstrate: 

(i) That the violation was not caused 
by him or his employee or agent; and 

(ii) Tests results, performed in 
accordance with the sampling and 
testing methodologies set forth in 
Appendices D and E to 40 CFR Part 80, 
which evidence that the gasoline 
determined to be in violation was in 
compliance with the applicable standard 
when it was delivered to the next party 
in the distribution system. 

(3) In any case in which a distributor 
or reseller would be in violation under 
paragraphs (i)(1), (j)(1), (k){2), or (1)(2), of 
this section, the distributer or reseller 
shall not be deemed in violation if he 
can demonstrate: 

(i) That the violation was not caused 
by him or his employee or agent; and 

(ii) Bille of lading, invoices, delivery 
tickets, loading tickets or other 
documents from the refiner at whose 
refinery the gasoline was produced, the 
importer at whose facility the gasoline 
was imported, or a carrier, reseller or 
distributor from whom the gasoline was 
received, which represented to the 
distributor or reseller that the gasoline 
was in compliance with the applicable 
standard when delivered to the 
distributor or reseller; and 

(iii) Evidence of an oversight program 
conducted by the distributor or reseller, 
such as periodic sampling and testing of 
gasoline, for monitoring the volatility of 
gasoline that the distributor or reseller 
sells, supplies, offers for sale or supply, 
or transports. 

(4) In any case in which a refiner 
would be in violation under paragraphs 
(i)(3) or (k)(4) of this section, the refiner 
shall not be deemed in violation if he 
can demonstrate all of the following: 

(i) Test results, performed in 
accordance with the sampling and 
testing methodologies set forth in 
Appendices D and E to 40 CFR 80 at the 
refinery at which the gasoline was 
produced, which evidence that the 
gasoline determined to be in violation 
was in compliance with the applicable 
standard when transported from the 
refinery; and 

(ii) That the violation was not caused 
by him or his employee or agent; and 

(iii) That the violation: 

(A) Was caused by an act in violation 
of law (other than the Act or this part), 
or an act of sabotage or vandalism, 
whether or not such acts are violations 
of law in the jurisdiction where the 
violation of the requirements of this part 
occurred, or 

(B) Was caused by the action of a 
reseller, an ethanol blender, or a retailer 
supplied by such reseller or ethanol 
blender, in violation of a contractual 
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undertaking imposed by the refiner on 
such reseller or ethanol blender 
designed to prevent such action, and 
despite reasonable efforts by the refiner 
(such as periodic sampling and testing) 
to insure compliance with such 
contractual obligation, or 

(C) Was caused by the action of a 
retailer who is supplied directly by the 
refiner (and not by areseller),in 
violation of a contractual undertaking 
imposed by the refiner on such retailer 
designed to prevent such action, and 
despite reasonable efforts by the refiner 
(such as periodic sampling and testing) 
to insure compliance with such 
contractual obligation, or 

(D) Was caused by the action of a 
distributor or an ethanol blender subject 
to a contract with the refiner for 
transportation of gasoline from a 
terminal to a distributor, ethanol 
blender, retailer or wholesale purchaser- 
consumer, in violation of a contractual 
undertaking imposed by the refiner on 
such distributor or ethanol blender 
designed to prevent such action, and 
despite reasonable efforts by the refiner 
(such as periodic sampling and testing) 
to insure compliance with such 
contractual obligation, or 
_ (E) Was caused by a carrier or other 
distributor not subject to a contract with 
the refiner but engaged by him for 
transportation of gasoline from a 
terminal to a distributor, ethanol 
blender, retailer or wholesale purchaser- 
consumer, despite reasonable efforts by 
the refiner (such as specification or 
inspection of equipment) to prevent such 
action, or 

(F) Occurred at a wholesale 
purchaser-consumer facility: Provided, 
however, that if such wholesale 
purchaser-consumer was supplied by a 
reseller or ethanol blender the refiner 
must demonstrate that the violation 
could not have been prevented by such 
reseller’s compliance with a contractual 
undertaking imposed by the refiner on 
such reseller as provided in paragraph 
(m)(4)(iii)(B) of this section. 

(iv) In paragraphs (m)(4)(iii)(A) 
through (E) of this section, the term 
“was caused” means that the refiner 
must demonstrate by reasonably 
specific showings, by direct or 
circumstantial evidence, that the 
violation was caused or must have been 
caused by another. ; 

(5) In any case in which a retailer or 
wholesale purchaser-consumer would 
be in violation under paragraph (k)(1) or 
(i)(1) of this section, the retailer or 
wholesale purchaser-consumer shall not 
be deemed in violation if he can 
demonstrate that the violation was not 
caused by him or his employee or agent. 
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(6) In any case in which an ethanol 
blender would be in violation under 
paragraphs (h)(3), (i)(4), (j)(4), (k)(5) or 
(1)(4) of this section, the ethanol blender 
shall not be deemed in violation if he 
can demonstrate: 

(i) That the violation was not caused 
by him or his employee or agent; and 

(ii) Bills of lading, invoices, delivery 
tickets, loading tickets or other 
documents from the refiner at whose 
refinery the gasoline was produced, the 
importer at whose facility the gasoline 
was imported, or the carrier, reseller, or 
distributor from whom the gasoline was 
received, which represented to the 
ethanol blender that the gasoline to 
which ethanol was added was in 
compliance with the applicable standard 
— delivered to the ethanol blenders; 
an 

(iii) Evidence of an oversight program 
conducted by the ethanol blender, such 
as periodic sampling and testing of 
gasoline, for monitoring the volatility of 
gasoline that the ethanol blender sells, 
supplies, offers for sale or supply, or 
transports; and 

(iv) That the gasoline determined to 
be in violation contained no more than 
10 percent ethanol (by volume) when it 
was delivered to the next party in the 
distribution system. 

(7) In paragraphs (m)(1)(iii), (m)(2)(i), 
(m)(3)(i), (m)(4)(ii), (m)(5), and (m)(6)(i) 
of this section the respective party must 
demonstrate by reasonably specific 
showings, by direct or circumstantial 
evidence, that it or its employee or agent 
did not cause the violation. 


§ 52.138 Conformity procedures. 

(a) Purpose. The purpose of this 
regulation is to provide procedures as 
part of the Arizona carbon monixide 
implementation plans for metropolitan 
transportation planning organizations 
(MPOs) to use when determining 
conformity of transportation plans, 
programs, and projects. Section 176(c) of 
the Clean Air Act (42 U.S.C. 7506(c)) 
prohibits MPOs from approving any 
project, program, or plan which does not 
conform to an implementation plan 
approved or promulgated under section 
110. 

(b) Definitions. 

(1) Applicable implementation plan or 
applicable plan means the portion (or 
portions) of the implementation plan, or 
most recent revision thereof, which has 
been approved under section 110 of the 
Clean Air Act, 42 U.S.C. 7410, or 

_promulgated under section 110(c) of the 
CAA, 42 U.S.C. 7410{c). 

(2) Carbon monoxide national 
ambient air quality standard (CO 
NAAQS) means the standards for 
carbon monoxide promulgated by the 


Administrator under section 109, 42 
U.S.C. 7409, of the Clean Air Act and 
found in 40 CFR 50.8 

(3) Cause means resulting in a 
violation of the CO NAAQS in an area 
which previously did not have ambient 
CO concentrations above the CO 
NAAQS. 

(4) Contribute means resulting in 
measurably higher average 8-hour 
ambient CO concentrations over the 
NAAQS or an increased number of 
violations of the NAAQS in an area 
which currently experiences CO levels 
above the standard. 

(5) Metropolitan planning 
organization (MPO) means the 
organization designated under 23 U.S.C. 
134 and 23 CFR part 450.106. For the 
specific purposes of this regulation, 
MPO means either the Maricopa 
Association of Governments or the Pima 
Association of Governments. 

(6) Nonattainment area means for the 
specific purpose of this regulation either 
the Pima County carbon monoxide 
nonattainment area as described in 40 
CFR 81.303 or the Maricopa County 
carbon monoxide nonattainment area as 
described in 40 CFR 81.303 {i.e., the 
MAG urban planning area). 

(7) Transportation control measure 
(TCM) means any measure in an 
applicable implementation plan which is 
intended to reduce emissions from 
transportation sources. 

(8) Transportation improvement 
program (TIP) means the staged 
multiyear program of transportation 
improvements including an annual (or 
biennial) element which is required in 23 
CFR part 450. 

(9) Unified planning work program or 
“UPWP” means the program required by 
23 CFR 450.108(c) and endorsed by the 
metropolitan planning organization 
which describes urban transportation 
and transportation-related planning 
activities anticipated in the area during 
the next 1- to 2-year period including the 
planning work to be performed with 
federal planning assistance and with 
funds available under the Urban Mass 
Transportation Act (49 U.S.C.) section 9 
or 9A. UPWPs are also known as overall 
work programs or OWPs. 

(c) Applicability. These procedures 
shall apply only to the Maricopa 
Association of Governments in its role 
as the designated metropolitan planning 
organization for Maricopa County, 
Arizona, and the Pima Association of 
Governments in its role as the 
designated metropolitan planning 
organization for Pima County, Arizona. 

(d) Procedures. 

(1) Transportation Plans and 
Transportation. Improvement Programs. 


(i) Documentation. The MPO shall 
prepare for each transportation plan and 
program (except for the unified planning 
work program), as part of the plan or 
program, a report documenting for each 
plan and program the following 
information: 

(A) the disaggregated population 
projections and employment which were 
assumed in: 

(1) the applicable plan, and 

(2) the transportation plan/ program; 

(B) the levels of vehicle trips, vehicle 
miles traveled, and congestion that 
were: 

(2) assumed in the applicable plan, 
and 

(2) expected to result from the 
implementation of the plan/ program 
over the period covered by the 
applicable plan considering any growth 
likely to result from the implementation 
of the plan/program; 

(C) for each major transportation 
control measure in the applicable 
implementation plan; 

(2) the TCM’s implementation 
schedule and, if determined in the 
applicable plan, expected effectiveness 
in reducing CO emissions, 

(2) the TCM’s current implementation 
status and, if feasible, its current 
effectiveness in reducing CO emissions, 
and 

(3) actions in the plan/program which 
may beneficially or adversely affect the 
implementation and/or effectiveness of 
the TCM; 

(D) the CO emission levels resulting 
from the implementation of the plan/ 
program over the period covered by the 
applicable plan considering any growth 
likely to result from the implementation 
of the plan/program; and 

(E) the ambient CO concentration 
levels, micro-scale and regional, _ 
resulting from the implementation of the 
vlan/program over the period covered 
by the applicable plan considering any 
growth likely to result from the 
implementation of the plan or program. 

(ii) Findings. Prior to approving a 
transportation plan/program, the MPO 
shall determine if the plan/program 
conforms to the applicable 
implementation plan. In making this 
determination, the MPO shall make and 
support each of the following findings 
for each transportation plan and 
program using the information 
documented in paragraph (d)(1)(i) of this 
section: 

(A) that implementation of the 
transportation plan/program will 
provide for the implementation of TCMs 
in the applicable plan on the schedule 
set forth in the applicable plan; 





(B) that CO emission levels, 
microscale and resulting from 
the implementation of the plan/program 
will not delay attainment or 
achievement of any interim emission 
reductions needed for attainment and/or 
interfere with maintenance of the CO 
NAAQS throughout the nonattainment 
area during the period covered by the 
applicable plan; and 

(C) that implementation of the plan/ 
program would not cause or contribute 
to a violation of the CO NAAQS 
anywhere within the nonattainment 
area during the period covered by the 
applicable plan. 

(2) Amendmenis to a Transportation 
Plan or Transportation Implementation 
Program. Prior to approving any 
amendment to a transportation plan or 
program, the MPO shall first determine 
that the amendment does not 
substantially change the information 
provided under paragraph (d){1)(i) of 
this section and does not change the 
findings in paragraph (d)(1)(ii) of this 
section with respect to the original plan 
or program. 

(3) Transportation Projects. As part of 
any individual transportation project 
approval made by the MPO, the MPO 
shall determine whether the project 
conforms to the applicable 
implementation plan using the following 
procedure: 

(i) For projects from a plan and TIP 
that has been found to conform under 
procedures in paragraph (d)(1) of this 
section within the last three years or 
from a Plan or TIP amendment that has 
been found to conform under procedures 
in paragraph (d){2) of this section in the 
past three years, the MPO shall 
document as part of the approval 
document: 

(A) the TIP project number; 

(B) whether the project is an exempt 
project as defined in paragraph (e) of 
this section; and 

(C) whether the design and scope of 
the project has changed significantly 
from the design and scope of the project 
as described in the conforming TIP: 

(7) If the design and scope of the 
project has not changed significantly, 


the MPO may find the project 
conf or 

(2) If the design and scope of the 
project has changed significantly or the 
design and scope of the project could 
not be determined from the TIP, the 
MPO shail use the procedures in 
paragraph (d)(3){ii) of this section to 
determine if the project conforms to the 
applicable implementation plan. 

(ii) For projects not exempted under 
paragraph (e) of this section and not in a 
plan or a TIP that has been found to 
conform under procedures in paragraph 
(d)(1) of this section within the last three 
years: ; 

(A) Documentation. The MPO shall 
document as part of the approval 
document for each such project: 

(1) the disaggregated population and 
employment projections, to the extent 
they are used in 

(i) the applicable plan, and 

(ii) designing and scoping the project; 

(2} the levels of vehicle trips, vehicle 
miles traveled, and congestion that are 

(i) assumed in the applicable plan, 


d 

(ii) expected to result over the period 
covered by the applicable plan from the 
construction of the project considering 
any growth likely to result from the 
project; 

(3) for each transportation control 
measure in the applicable plan likely to 
be affected by the project: 

(i) its implementation schedule and 
expected emission reduction 
effectiveness from the applicable plan, 

(ii) its current implementation status 
and, if feasible, its current effectiveness, 
and 

(iii) any actions as part of the project 
which may beneficially or adversely 
affect the implementation and/or 
effectiveness of the TCM; 

(4) CO emission levels which will 
result from the project over the period 
covered by the applicable plan 
considering any growth likely to result 
from the project; and 

(5) ambient CO concentration levels 
which will result from the project over 
the period covered by the applicable 
plan considering any growth likely to 
result from the project. 
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(B) Findings. Prior to approving any 
transportation project, the MPO shall 
determine if the project conforms to the 
applicable implementation plan. In 
making this determination, the MPO 
shall make and support the following 
findings for each project using the 
information documented in paragraph 
(d)(2){ii}{A) of this section: 

(1) that the project will provide for the 
implementation of TCMs affected by the 
project on the schedule set forth in the 
applicable plan; 

{2) that CO emission levels, 
microscale and regional, resulting from 
the implementation of the project during 
the period covered by the applicable 
plan will not delay attainment or any 
required interim emission reductions 
and/or interfere with maintenance of — 
the CO NAAQS in an area substantially 
affected by the project; 

(3) that the project will not cause or 
contribute to a violation of the CO 
NAAQS during the period covered by 
the applicable plan near the project; and 

(4) that the projected emissions from 
the project, when considered together 
with emissions projected for the 
conforming plan and program within the 
nonattainment area, do not cause the 
plan and program to exceed the 
emission reduction projections and 
schedules assigned to such plans and 
programs in the applicable 
implementation plan. 

(e) Exempt Projects. ; 

An individual project is exempt from 
the requirements of paragraph (d) of this 
section if it is: 

(1) located completely outside the 
nonattainment area; 

(2) a safety project which is included 
in the statewide safety improvement 
program, will not alter the functional 
traffic capacity or capability of the 
facility being improved, and does not 
adversely affect the TCMs in the 
applicable plan; 

(3) a transportation control measure 
from the approved applicable plan; or 

(4) a mass transit project funded 
under the Urban Mass Transportation 
Act, 49 U.S.C. 

[FR Doc. 91-2809 Filed 2-8-91; 8:45 am] 
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summary: A consent decree required 
the Administrator of the EPA to sign 
proposed standards for new municipal 
waste combustors (MWC’s) by 
November 30, 1989. The standards were 
signed on schedule and were published 
in the Federal Register on December 20, 
1989. (54 FR 52251) The proposed 
standards applied to all new MWC’s. 
Following proposal, EPA held various 
public hearings, reviewed public 
comments, and revised the standards as 
appropriate. The consent decree also 
required the Administrator to sign final 
standards by December 31, 1990. On 
December 27, 1990, EPA filed a request 
for a modification of the consent decree 
to extend until January 31, 1991 the 
deadline for issuing the final standards. 
The court denied that motion but 
extended the deadline until January 11, 
1991. This action complies with that 
requirement. 

On November 15, 1990, the Clean Air 
Act (CAA) Amendments of 1990 became 
law, and they included among other 
things, a new section 129 that applies to 
solid waste incinerators. Section 129 
applies to a range of solid waste 
incinerators including MWC’s, medical 
waste incinerators, infectious waste 
incinerators, and industrial waste 
incinerators. For MWC’s, section 129 
directs that the standards be broadened 
beyond their present form in a number 
of ways and specifies the schedule for 
revision. First, section 129 included a 
savings clause authorizing EPA to issue 
standards under the deadlines set forth 
in the consent decree in State of New 
York et. al. v. Reilly, (No. 89-1729 
D.D.C.) but limits applicability of those 
standards to combustion units with 
capacities greater than 225 megagrams 
per day (Mg/day) (250 tons per day 
[tpd]). Today's action complies with the 
terms of the consent decree. As directed 
by the Statement of Managers to the 
CAA Amendments of 1990, EPA has 
made minor changes to this rule to 
ensure that it is not in direct conflict 
with any provision of section 129. The 
changes are noted below. Second, 
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section 129 directs the EPA to review 
and revise today’s standards within one 
year, to be fully consistent with section 
129. This will result in a number of 
additions to or revisions of the 
standards being promulgated today 
including the addition of numerical 
emission limits for mercury, cadmium, 
and lead. Third, section 129 directs that 
standards, fully consistent with section 
129, be promulgated for MWC’s of less 
than or equal to 225 Mg/day (250 tpd} 
wnit capacity within 2 years, Subsequent 
Federal Register notices will address 
these other rulemakings. 

The standards being promulgated 
today are based on the Administrator's 
determination that emissions from 
MWC's cause or contribute significantly 
to air pollution which may reasonably 
be anticipated to endanger public health 
or welfare. The intended effect of these 
standards is to require new, modified, 
and reconstructed MWC’s to control 
emissions to the level achievable by the 
best demonstrated system of continuous 
emission reduction, considering costs, 
nonair quality health and environmental 
impacts and energy requirements. 
Emission guidelines that are to be used 
by State agencies to develop regulations 
for existing MWC's are also being 
promulgated in a separate section of 
today’s Federal Register. 


EFFECTIVE DATE: August 12, 1991.1 
Under section 307(b)(1) of the CAA of 


1977, judicial review of the actions taken 


by this notice is available only by the 
filing of a petition for review in the U.S. 
Court of Appeals for the District of 
Columbia Circuit within 60 days of 
today’s publication of this rule. Under 
section 307(b)(2) of the CAA, the 
requirements that are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Incorporation by Reference: The 
incorporation by reference of certain 
publications in this new source 
performance standard (NSPS), including 
the American Society of Mechanical 
Engineers (ASME) Standard for the 
Qualification and Certification of 
Resource Recovery Facility Operators 
and ASME Power.Test Codes 4 and 19, 
is approved by the Director of the Office 


1 Consistent with the language of section 220K) 
the effective date of this rule is six months from 
today’s date. This language supersedes section 
111(b)(1)(B) for purposes of this source category. 
The Agency finds good cause to exist to dispense 
with public notice and comment on this change. The 
language of the new statute is specific and was 
enacted only 6 weeks before the deadline for the 
issuance of this rule. Therefore, public notice and 
comment was impractical and unnecessary. 


Federal Register / Vol. 56,.No. 28 / Monday, February 11, 1991 / Rules and Regulations 


of th the Federal Register as of August 12, 
‘ouminn: Background Information 


Documents. The backgroun 

information documents (BD's) for the 
promulgated standards may be obtained 

a the U.S. EPA Library (MD-35), 


Research Triangle Park, North Carolina 
27711, telephone number (919) 541-2777, 
or from National Technical Information 
Services, 5285 Port Royal Road, 
Springfield, Virginia 22161. 

The primary promulgation BID is 
entitled: “Municipal Waste Combustion: 
Background Information for 
Promulgated Standards and 
Guidelines—Summary of Public 
Comments and Responses” (EPA-450/3— 
91-004, December 1990). This document 
contains: (1) A summary of all the public 
comments made on the proposed 
standards and the Administrator's 
response to the comments, (2) a 
summary of the changes made to the 
standards since proposal, and (3) the’ 
final Environmental Impact Statement, 
which summarizes the impacts of the 
standards. An appendix to this 
document contains further analyses of 
emission data gathered after proposal of 
the standards. 

An additional background document 
providing support for the promulgated 
standards is “Air Pollutant Emission 
Standards and Guidelines for Municipal 
Waste Combustors: Revision and 
Update of Economic Impact Analysis,” 
EPA-450/3-91-003, November 1990. 
Also available is an EPA report entitled 
“Municipal Waste Combustion: 

und Information for Materials 
Separation,” EPA-450/3-90-021, 
December 1990. 

The full set of BID’s for this 
rulemaking includes both the 
promulgation BID’s listed above and the 
proposal BID’s listed on page 52252 of 
the December 20, 1989, Federal Register 
and cited at the beginning of section VI 
below. These and all other documents 
associated with this rulemaking are 
contained in Docket No. A-89-08. 

Docket. A docket, No. A-89-08, 
containing information considered by 
EPA in the development of the 
standards is available for public 
inspection between 8:30 a.m. and 3:30 
p.m., Monday through Friday, at the 
EPA's Air Docket, room M1500, U.S. 
EPA, 401 M Street, SW., Washington, 
DC 20460. A reasonable fee may be 
charged for copying. 


FOR FURTHER INFORMATION CONTACT: 

Mr. Walter H. Stevenson at (919) 541- 
5264 or Mr. Fred L. Porter at (919) 541- 
5251, Standards Development Branch, 
Emission Standards Division (MD-13), 
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U.S. EPA, Research Triangle Park, North 
Carolina 27711. 

SUPPLEMENTARY INFORMATION: The 
following outline is provided to aid in 
locating information in the introductory 


text (preamble) to the final standards. 
I. Background 
Il, Summary of the Standards 


A. Source Category and Pollutants to be 
Regulated. 

B. Best Demonstrated Technology. 

C. The Standard: 

D. Performance Testing and Monitoring 
Requirements. 


E. Reporting and Recordkeeping. 
Il. Environmental Impacts 


A. Air. 
B. Water and Solid Waste. 
IV. Energy Impacts 
V. Cost Impacts 
VI. Economic Impacts 
VIL Public Participation 
VIII. Major Areas of Comment Resulting in 
Changes in the Standards 
A. Applicability and Plant Capacity 
Determination. 
B. Materials Separation Requirements. 
C. Standards for Municipal Waste 
Combustor Emissions. 
D. Standards for Nitrogen Oxides 
Emissions. 
E. Prevention of Significant Deterioration 
Significance Levels. 
IX. Major Areas of Comment Not Leading to 
Changes in the Standards 
A. Standards for Municipal Waste 
Combustor Emissions: Technology versus 
Health Based Standards. 
B. Total Dioxins/Furans versus Toxicity 
Equivalents. 
C. Acid Gas Compliance. 
D. Mercury Emissions. 
X. Administrative 
A. Docket. 
B. Clean Air Act Procedural wn ama 
C. Office of Management and Budget 
Reviews. 
D. Regulatory Flexibility Act Compliance. 
This notice deals only with the NSPS 
for new, modified, or reconstructed 
MWC'’s established under section 111(b) 
of the CAA. A separate notice in today’s 
Federal Register promulgates emission 
guidelines for existing MWC’s under 
section 111(d) of the CAA. 


I. Background 


The regulatory interest in municipal 
waste combustors (MWC’s) can be 
traced to the 1971 new source 
performance standard (NSPS) for 
particulate matter (PM) emissions from 
' Municipal incinerators larger than 45 
Mg/day (50 tons/day) capacity 
developed under section 111(b) of the 
Clean Air Act (CAA) of 1970 (40 CFR 
part 60, subpart E). Similarly, in 1986 a 
PM standard was promulgated for 
industrial-commercial-institutional 
steam generating units larger than 29 
MW (100 million Btu/ hour) heat input 
capacity combusting a number of fuels 


including municipal solid waste tte (MSW) 
(40 CFR part 60, subpart Db}. 
subpart Db PM standard was more 
restrictive than the 1971 standard. 
MWC’s constructed after June 19, 1984 
and that are equipped with steam 
generating units and process roughly 225 
Mg/ day (250 tons/day) or more of 
municipal waste per MWC (which is 
approximately equivalent to 100 million 
Btu/hour) are subject to the subpart Db 
NSPS. The subpart E and Db standards, 
however, were developed to control 
emissions of PM and do not address 
control of toxic organics or health 
concerns specific to toxic organics or 
other components of MWC emissions. 

In section 102 of the 1984 Hazardous 
and Solid Waste Amendments to the 
Resource Conservation and Recovery 
Act (RCRA), Congress directed EPA to 
prepare a report on the magnitude of 
dioxin risks from MWC’s and to identify 
ways in which dioxin emissions could 
be minimized. In addition, during 1984 
and 1985, the EPA’s Office of Air and 
Radiation (OAR), in the course of 
assessing candidate air toxics, identified 
MWC’s as a potential source category of 
concern. In June 1985, the Administrator 
announced the National Air Toxics 
Strategy, which included the 
commitment to regulate source 
categories of widespread national 
concern and give high priority to those 
that emit multiple pollutants such as 
MWC'’s. In addition to the above- 
mentioned regulatory activities, on 
August 5, 1986, the Natural Resources 
Defense Council (NRDC) and the States 
of New York, Rhode Island, and 
Connecticut petitioned the 
Administrator of EPA to regulate air 
emissions from MWC’s under sections 
111 and 112 of the CAA. 

In response to the Congressional 
directive, and as part of the OAR’s air 
programs, EPA prepared a Report to 
Congress that was issued in June 1987. 
This nine-volume report presented a 
compilation of the available information 
on MWC’s including industry 
characteristics, emission an health 
risks, control technologies, and costs of 
control. It provided the technical basis 
for the 1987 decision for additional 
regulation of air emissions from MWC’s. 

On July 7, 1987, an advanced notice of 
proposed rulemaking (ANPRM) was 
published in the Federal Register (52 FR 
25339} where EPA announced its 
preliminary determination to regulate 
new and existing MWC’s under sections 
111(b) and 111(d) of the CAA, 
aa The schedule announced in 
the Federal Register for these actions 
called for proposal of NSPS for new 
MWC’s and issuance of draft 111(d) 
emission guidelines for existing MWC’s 


by November 1989 and promulgation by 
December 1990. The Administrator 
determined that MWC’s should be 
regulated under section 111 because: (1) 
MWC emissions may reasonably be 
anticipated to contribute to the 
endangerment of public health and 
welfare: (2) the range of health and 
welfare effects and the range and 
uncertainties of estimated cancer risks 
do not warrant listing of MWC 
emissions as a hazardous air pollutant 
under section 112; (3) section 112 could 
not be used to address particular 
constituents or subgroups of emissions 
including lead and hydrogen chloride 
(HC)), and (4) the development of 
emission guidelines for existing MWC’s 
under section 111(d} would permit a 
more thorough evaluation of existing 
MWC’s at the State level than would be 
feasible in a general rulemaking at the 
Federal level. (Under section 111(d), 
States develop standards based on the 
EPA guidelines). Some States already 
have adopted or are developing their 
own MWC regulations. That preliminary 
determination was reiterated in the 
December 20, 1989 notices of proposed 
rulemaking. By this action, EPA makes a 
final determination that regulation of air 
emissions of MWCs under section 111 
(b) and (d) is appropriate. Moreover, 
EPA notes that the CAA Amendments of 
1990 support that conclusion. First, the 
entire scheme of regulating pollutants 
under section 112 has been changed and 
now establishes technology-based 
standards for hazardous air pollutants 
as a principal regulatory tool. Second, 
section 129 directs EPA to issue 
technology based standards for MWCs 
under that section and section 111 of the 
Act for MWCs. Accordingly, EPA has 
granted petitioners’ request to establish 
standards under section 111 but has 
denied the request to establish health 
based standards under the prior version 
of section 112. 


II. Summary of the Standards 


Standards of performance for new 
sources established under section 111 of 
the CAA reflect: 


* * * application of the best technological 
system of continuous emission reduction 
which (taking inte consideration the cost of 
achieving such emission reduction, any 
nonair quality health and environmental 
impact and energy requirements) the 
Administrator determines has been 
adequately demonstrated [section 111(a)(1)]. 


For convenience, this will be referred to 
as “best demonstrated technology 
(BDT).” The standards for MWC’s, 
based on this best demonstrated 
technology, are summarized in this 
section. The standards, as set forth 
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below, represent the Administrator's 
determination as to what constitutes 
best demonstrated technology for this 
source category. 


A. Source Category and Pollutants To 
Be Regulated 


The final standards limit air emissions 
from each new, modified, or 
reconstructed MWC unit having a 
capacity to combust over 225 Mg/day 
(250 tpd) of municipal solid waste 
(MSW). The unit design capacity of each 
municipal waste combustion unit 
MWC’s for which construction, 
modification, or reconstruction 
commenced after December 20, 1989, is 
considered in determining whether an 
MWC unit is subject to the NSPS. 
Existing MWC’s (i.e., those that 
commenced construction on or prior to 
December 20, 1989) are not covered 
under the NSPS, but existing MWC’s 
with unit capacities greater than 225 
Mg/day (250 tpd) would be covered 
under the final emission guidelines 
published today elsewhere in today’s 
Federal Register. 

An MWC unit is defined as any 
facility that combusts any MSW. 
Municipal waste combustion includes 
the burning (and pyrolysis) of MSW in 
any type of equipment, including 
equipment with or without heat 
recovery. The definition of MSW has 
been revised and clarified in the final 
standards. Municipal solid waste is 
defined as either a mixture or a single 
item stream of household, commercial, 
and/or institutional discards. This 
would include materials such as paper, 
wood, yard wastes, plastics, leather, 
rubber, glass, metals, and other 
combustible and noncombustible 
materials. The MSW definition includes 
household discards as well as discards 
from institutional and commercial 
sources, but does not include industrial 
process or manufacturing discards, 
segregated medical waste, or 
construction debris. The MSW also 
includes refuse-derived fuel (RDF), 
which is solid waste that is shredded 
and classified by size (or pelletized) 
before combustion. 

Cofired combustors that combust a 
fuel feed stream, 30 percent or less of 
the weight of which is comprised, in 
aggregate, of MSW or RDF, are not 
subject to the standards, and are 
required only to submit reports of the 
amount of MSW and other fuels 
combusted. The exclusion of cofired 
combustors from the standards results 
from requirements of the CAA 
Amendments of 1990. 

The final standards regulate two air 
pollutants under section 111(b) of the 
CAA: (1) MWC emissions and (2) 


nitrogen oxides (NO,). Municipal waste 
combustor emissions are a composite 
pollutant, comprised of MWC organics, 
MWC acid gases, and MWC metals 
emissions. In addition to emission limits, 
the standards also‘include combustor 
operating standards, provisions for 
certification of key MWC personnel and 
training of other MWC personnel. Table 
1 presents the final standards applicable 
to new, modified, and reconstructed 
MWC's. 


TABLE 1—SUMMARY OF THE STANDARDS 
FOR MUNICIPAL WASTE COMBUSTORS 


[Subpart Ea] 
Applicability 

The NSPS apply to MWC’'s with unit 
capacities above 225 Mg/day that combust 
residential, commercial and/or institutional 


discards. Industrial discards are not covered 
by the NSPS. 


Good Combustion Practices 


© Maximum load level demonstrated 
during dioxin/furan performance test. 

e Maximum PM control device inlet 
temperature demonstrated during dioxin/ 
furan performance test. 

© CO level (averaging time) as follows: 
Modular starved and excess air MWC’s—50 

ppmv (4 hour) 

Mass burn waterwall and refractory 

MWC'’s—100 ppmv (4 hour) 

MWC's using fluidized bed combustion—100 
ppmv (4 hour) 

Mass burn rotary waterwall MWC’s—100 
ppmv (24 hour) 

RDF stokers 150 ppmv—{24 hour) 

Coal/RDF mixed fuel-fired MWC’s—150 
ppmv (4 hour) 

¢ ASME or State certification for MWC 
supervisors. Operator training and training 
manual for other MWC personnel. 


MWC Organic Emissions (Measured as total 
dioxins/furans) - 
* Dioxins/furans**—30 ng/dscm. 


® Basis—GCP, spray dryer, and fabric 
filter. 


MWC Meta! Emissions (Measured as PM)* 
* Dioxins/furans**—30 ng/dscm. 
e PM—34 mg/dscm. 
* Opacity—10 percent (6-minute average). 
* Basis—fabric filter. 


MWC Acid Gas Emissions (Measured as SO 
and HCIpP 


* SO.—80 percent or 30 ppmv (24 hour). 
© HCl—95 percent reduction or 25 ppmv. 
° Basis—spray dryer and fabric filter. 


Nitrogen Oxides Emissions* 

¢ NO,—180 ppmv (24 hour). 

* Basis—selective noncatalytic reduction. 
Monitoring Requirements : 

* SO.—CEMS, 24-hour geometric mean. 


* All emission levels are at 7 percent Os, dry 
basis. 


* Dioxins/furans measured as total tetra-through- 
octa-chlorinated dibenzo-p-dioxins and 
dibenzofurans, and not as toxic equivalents. 
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¢ NO,—CEMS, 24-hour arithmetic average. 

¢ Opacity—CEMS, 6-minute average. 

¢ CO, load, temperature—CEMS, 4 or 24- 
hour average. 

© PM, dioxins/furans,” and HCl—Ann:1al 
stack test. 


B. Best Demonstrated Technology 


The emission limits in the final 
standards are based on the best 
demonstrated technology for MWC’s 
that have a unit capacity to combust 
greater than 225 Mg/day (250 tpd) of 
MSW. Physical or operational changes 
to an existing MWC to comply with the 
emission guidelines for existing MWC's 
does not bring an existing MWC under 
the NSPS. As discussed below, various 
technologies were selected to serve as 
the technological basis for the final 
standards. However, the standards are 
structured as performance standards, 
and any technology may be used to 
comply. 

The best demonstrated technological 
basis for reducing MWC emissions at 
new MWC’s with unit capacity above 
225 Mg/day (250 tpd) includes: (1) Good 
combustion practices (GCP) for MWC 
organics control, and (2) a spray dryer 
(SD) followed by a fabric filter (FF) to 
achieve additional control of MWC 
organics as well as MWC metals, and 
MWC acid gases. The. best technological 
basis for reducing NO, emissions from 
affected new MWC’s is an emission 
limit based on application of selective 
noncatalytic reduction (SNCR) at a 
typical MWC. The NO, emission level 
can be met by combustor design, 
application of post-combustion control 
(such as SNCR) or a combination of the 
two. 

The proposed standard included the 
separation of recoverable materials 
prior to combustion as part of best 
demonstrated technology for reducing 
emissions. Under the final standards, 
materials separation is not included as 
part of best demonstrated technology. 
The rationale for this change is 
described in Section VIILB of thi: 
notice. 


C. The Standards 


This section presents a more detailed 
discussion of the provisions of the NSPS 
for GCP, operator certification and 
training, and the emission limits. Some 
of the more significant changes between 
the proposed and final standards are 
noted, and further details can be found 
in section VIII of this preamble and in 
the regulation and promulgation BID. 
The provisions of the final standards are 
based on the individual capacity of each 


. new MWC unit at the plant. (The 


proposed standards were based on total 
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aggregated capacity of new MWC units 
at the plant.) 


1. Combustion Control 


The final standards specify MWC 
operating parameters, which are part of 
GCP, and these operating parameters 
ensure that MWC organics emissions 
are minimized on a continuous basis. 
These operating parameters include 
carbon monoxide (CO), combustor load 
level, and flue gas temperature limits. 

The final CO limits are similar to 
those proposed. However, for some 
specific types of combustors, the 
averaging period has been changed from 
4 hours to 24 hours. For modular starved 
air and modular excess air MWC’s, the 
final standards specify a CO emission 
limit of 50 parts per million by volume 
(ppmv) (at 7 percent oxygen [O2] on a 4- 
hour block average basis). For mass 
burn waterwall, mass burn refractory, 
and fluidized-bed types of MWC’s, the 
CO emission limit is 100 ppmv (at 7 
percent O; on a 4-hour block average 
basis). For rotary waterwall MWC’s, the 
CO emission limit is 100 ppmv (at 7 
percent O: on a 24-hour block average 
basis). For RDF stoker MWC’s, the CO 
emission limit is 150 ppmv (at 7 percent 
O2 on a 24-hour block average basis). 
For coal/RDF mixed fuel-fired MWC’s, 
the CO limit is 150 ppmv (at 7 percent O2 
on a 4-hour block average basis). 

Affected MWC’s are not allowed to 
operate above 110 percent of the 
maximum load level (4-hour average), 
demonstrated during the most recent 
dioxin/furan compliance test. Municipal 
waste combustors that do not generate 
steam cannot readily measure load and 
would be temporarily exempt from 
maximum load level requirements. It is 
expected that a method will be 
available in the near future for 
measuring the flue gas flowrate (load) at 
MWC’s that do not generate steam, and 
once a method is available and adopted, 
those MWC’s will be subject to the load 
level requirements, measured as flue gas 
flowrate (and QO: level). 

The temperature limit provisions in 
the final standards reflect a change from 
the proposed standards, which specified 
a 230 °C (450 °F) temperature at the 
particulate matter (PM) control device 
inlet. The final standards require all 
affected MWC’s to establish a site- 
specific maximum flue gas temperature 
at the final PM control device inlet 
demonstrated during their most recent 
dioxin/furan compliance test. Similar to 
the provisions for establishing a 
maximum load level measurement, the 
maximum demonstrated PM control 
device inlet temperature is established 
as the maximum 4-hour average 
temperature measured during the most - 


recent dioxin/furan compliance test. 
The MWC must then be operated such 
that the temperature at the final PM 
control device inlet does not exceed 
17°C (30°F) above this maximum 
demonstrated temperature (4-hour 
average basis). 


2. Operator Certification and Training 


As part of GCP, the final standards 
require certification of the MWC chief 
facility operator and the MWC shift 
supervisor by the ASME or an 
equivalent State-approved MWC 
operator certification program. In 
addition, each MWC owner or operator 
must develop a site-specific training 
manual that is available and reviewed 
with all employees associated with the 
operation of the MWC. The manual and 
training must be updated annually. 

Section 129 of the CAA Amendments 
of 1990 requires the EPA to develop an 
MWC operator training and certification 
program within 2 years of enactment of 
the Amendments. The EPA will review 
the ASME program at that time to 
determine if changes are necessary. 


3. Municipal Waste Combustor Organics 


The final standards for MWC organic 
emissions require affected MWC’s to 
meet a dioxin/furan emission limit of 30 
nanograms per dry standard cubic meter 
(ng/dscm) [12 grains per billion dry 
standard cubic feet (gr/billion dscf)} at 7 
percent oxygen (Oz). This is at the high 
end of the 5 to 30 ng/dscm (2 to 12 gr/ 
billion dscf) range proposed for new 
MWC'’s at MWC plants above 225 Mg/ 
day (250 tpd) capacity. These limits are 
in units of total tetra-through octa- 
chlorinated dibenzo-p-dioxins and 
dibenzofurans, and are not in units of 
toxic equivalency. (See the separate 
notice in today's Federal Register for 
promulgation of Method 23 for 
measurement of total dioxins/furans. 
Also see section [X-B for discussion of 
Toxicity Equivalents.) 


4. Municipal Waste Combustor Metals 


The standards for MWC metals 
require all affected MWC’s to meet a PM 
emission limit of 34 milligrams per dry 
standard cubic meter (mg/dscm) [0.015 
grains per dry standard cubic foot (gr/ 
dscf)] at 7 percent Oz. This PM limit 
ensures good control of metals, and is a 
more practical approach than setting 
individual limits for every metal. All 
affected MWC’s are also required to 
meet an opacity limit of 10 percent (6- 
minute average). Establishment of a 
mercury emission limit was discussed in 
the proposal preamble, but was not 
included in the proposed standards or in 
today’s promulgated standards. 
Additional information on mercury 
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emissions and controls has been 
gathered since proposal, and Section 129 
of the CAA Amendments of 1990 
requires that mercury, lead, and 
cadmium limits be promulgated by 
November 15, 1991. A Federal Register 
notice addressing mercury limits and 
other changes to today’s promulgated 
standards will be forthcoming. A 
provision to separate household 
batteries, which was included at 
proposal as a means of reducing 
mercury emissions, has been deleted 
from the final standards (see section 
VIILB.2. of this notice and BID No. EPA- 
450/3-91-004 for a more detailed 
discussion). The proposed requirement 
for separation of lead-acid batteries has 
also been deleted. See section VIII.B of 
this notice. 


5. Municipal Waste Combustor Acid 
Gases 


The standards for MWC acid gases 
establish limits for sulfur dioxide (SO2) 
and hydrogen chloride (HC}). All 
affected MWC’s are required to achieve 
an 80-percent reduction in SO2 
emissions or a 30 ppm SO, emission 
limit on a daily (block average) 24-hour 
geometric mean basis measured 
continuously. This represents a change 
from the proposed standards, which 
specified an 85-percent SO, reduction 
(arithmetic average) for MWC’s above 
225 Mg/ day (250 tpd) capacity. The 
rationale is described in section VII.C of 
this notice. Affected MWC’s must also 
achieve a 95-percent reduction in HCl 
emissions or a 25 ppmv HCl emission 
limit. The HCI emission limit is not 
continuously monitored and so does not 
have an averaging time associated with 
it; rather, compliance is measured with a 
stack test performed once per year. 


6. Nitrogen Oxides Emissions 


The final standards for NO, emissions 
require all types of affected MWC’s to 
meet an NO, emission limit of 180 ppmv 
(corrected to 7 percent O2) on a 24-hour 
daily (block) arithmetic average basis. 
This is within the proposed range of 120 
to 200 ppmv. 


D. Performance Testing and Monitoring 
Requirements 


This section details the performance 
testing and monitoring requirements for: 
(1) The combustor operating standards, 
(2) the MWC emissions and NO, 
emissions standards, and (3) continuous 
emission monitoring systems (CEMS}. 


1. Combustion Control 


Continuous monitoring of certain 
MWC operating parameters is required 
to ensure GCP are implemented on a 
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continuous basis. These parameters are 
CO level, MWC load level, and flue gas 
temperature at the final PM control 
device inlet. Except for rotary waterwall 
and RDF stoker MWC’s, compliance 
with the CO limit is determined on a 
block 4-hour average basis as measured 
by a CEMS. Rotary waterwall and RDF 
stoker MWC's comply on a 24-hour 
block average basis. Calculations to 
determine compliance must be made in 
accordance with Method 10. Quality 
assurance must be maintained in 
accordance with Appendix F. Load level 
(percent of full load) is measured using 
steam flowrate, and a 4-hour average 
used to determine compliance. The final 
standards have incorporated by 
reference the ASME Power test codes: 
Test codes for steam generating units, 
PTC 4.1, section 4 of which contains the 
method to calculate steam output from a 
steam generator. Other alternative 
measurement methods may also be 
considered. Compliance with the flue 
gas temperature limit is determined 
through continuous monitoring and a 4- 
hour averaging period. 


2. Municipal Waste Combustor 
Emissions 


The final standards include testing 
and monitoring requirements to ensure 
control of each subclass of MWC 
emissions. All emission limits are 
corrected to 7 percent O2 on a dry basis. 
An MWC owner or operator may 
request to correct reported emission 
levels to an equivalent percent carbon 
dioxide (CO). In these cases, the 
correlation between O2 and CO. would 
be established during the compliance 
test. (For MWC'’s, 12 percent CO: is 
approximately equal to 7 percent O2.) 


3. Municipal Waste Combustor Organic 
Emissions 


The standards for MWC organic 
emissions require performance tests to 
be conducted in accordance with 
Method 23 to determine compliance with 
the dioxin/furan emission limit. Method 
23 is also being promulgated today in a 
separate section of today’s Federal 
Register. An annual retest is required for 
all affected MWC’s. 


4. Municipal Waste Combustor Metals 


Performance tests to determine 
compliance with the PM emission limits 
(which ensure MWC metals control 
except mercury) are based on Method 5. 
Method 1 must be used for selecting the 
sampling points, and Method 3 must be 
used for gas analysis. Method 9 (a 6- 
minute average of 24 observations) is 
required to determine compliance with 
the opacity standard. Subsequent 


annual performance tests for PM are 
required for all affected MWC's. 


5. Municipal Waste Combustor Acid 
Gases 


The standards for MWC acid gases 
require continuous monitoring of SO, 
emissions for all affected MWC’s. 
Compliance with the percent reduction 
requirement or the emission limit for 
SO, must be determined on a daily 
(block) 24-hour geometric mean basis as 
measured by the CEMS. Calculations to 
determine compliance must be made in 
accordance with Method 19. A section 
describing the calculation procedures 
for 24-hour geometric means has been 
added to Method 19. Quality assurance 
must be maintained in accordance with 
appendix F. 

The MWC acid gas standards for HCl 
require performance tests to be 
conducted in accordance with Method 
26:to determine compliance with the HCl 
percent reduction requirements or 
emission limits. Method 26 is being 
promulgated in a separate section of 
today’s Federal Register. Annual 
performance tests are required for all 
affected MWC's. 


6. Nitrogen Oxides Emissions 


The final standards for NO, require 
continuous monitoring of NO, emissions 
for all affected MWC’'s. Compliance 
with the NO, emission limit must be 
determined on a daily (block) 24-hour 
arithmetic average basis as measured by 
the CEMS. Calculations to determine 
compliance must be made in accordance 
with Method 19. Quality assurance must 
be maintained in accordance with 
appendix F. 


7. Requirements for Continuous 
Emission Monitoring 


Systems: A minimum data 
requirement applicable to all CEMS is 
also specified. This would apply to SOQz, 
NO,, CO, steam load, and temperature 
CEMS. Data must be collected for a 
minimum of 75 percent of the MWC 
operating hours per day for at least 75 
percent of the operating days per month. 
Emissions calculations are completed 
whether or not the 75-percent data 
requirement is met and must use all 
valid data. Failure to meet the 75- 
percent data collection requirement is a 
violation of the standard independent of 
the emission levels. 


E. Reporting and Recordkeeping 


The final standards require all owners 
and operators of MWC’s with unit 
capacity above 225 Mg/day (250 tpd) to 
submit a notification of the intent to 
construct and to initiate operation of a 
new, modified, or reconstructed MWC, 
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as well as the unit design capacity and 
supporting information, including 
calculations used to determine capacity, 
and the estimated start-up date. MWC’s 
covered by today's standards are also 
subject to other reporting requirements 
described below. 


1. Combustion Control and Municipal 
Waste Combustor Emissions 


Under the final standards, the initiai 
report submitted by affected MWC’s . 
must include results of the initial 
performance tests for combustor 
operating parameters (CO, load, and 
temperature), MWC acid gases (SO2 and 
HCl), MWC metals (PM and opacity), 
and MWC organics (dioxins/furans) as 
well as a performance evaluation of the 
CEMS. 

Quarterly continuous compliance 
reports for SO. and combustor operating 
parameters (CO, load, and temperature) 
are required as well as quarterly excess 
emission reports for opacity. The 
standards also require quarterly reports 
of CEMS drift tests and accuracy 
determinations in accordance with 
Appendix F, and reports of any periods 
when the minimum data requirements 
for CEMS were not met. Annual 
compliance reports for dioxins/furans, 
PM, and HC!) are also required. Records 
of all data, including results of emission 
tests and CEMS data, must be 
maintained for 2 years from the date of 
submittal and made available to 
enforcement personne! and the public 
upon request. 


2. Nitrogen Oxides Emissions 


Under the final standards, quarterly 
continuous compliance reports for NO, 
are required for affected MWC's. As 
with other continuous compliance 
parameters, quarterly reports of NO, 
CEMS drift tests and accuracy 
determinations and reports of any 
periods when minimum data 
requirements for CEMS were not met 
must be submitted. 


III. Environmental Impacts 
A. Air 


In the fifth year after adoption, the 
standards for MWC emissions will 
reduce nationwide emissions of dioxins/ 
furans from MWC’s by about 30 
kilograms per year (kg/yr) (66 lb/yr) 
compared with projected emission 
levels under the regulatory baseline. 
This represents an overall control 
efficiency of about 99 percent as 
compared to uncontrolled dioxin/furan 
emissions. Emissions of PM will be 
decreased by about 4,600 megagrams 
per year (Mg/yr) [5,000 tons per year 
(tpy)] compared with projected emission 
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levels under the regulatory baseline. 
Overall MWC metal emission 
reductions of about 99 percent for all 
metals except mercury will be achieved 
by the air pollution control systems at 
affected MWC’s. Nationwide emissions 
of SO, will be decreased by about 35,000 
Mg/yr (39,000 tpy) compared with 
projected emission levels under the 
regulatory baseline. Nationwide 
emissions of HCl will be decreased by 
about 44,000 Mg/yr (49,000 tpy) 
compared with projected emission 
levels under the regulatory baseline. 
This represents an overall control 
efficiency of about 94 percent for MWC 
acid gas emissions. 

In the fifth year after this NSPS 
becomes applicable, nationwide 
emissions of NO, will be reduced by 
about 9,300 Mg/yr (10,000 tpy) compared 
with projected emission levels under the 
regulatory baseline. This represents an 
overall control efficiency of about 45 
percent for NO, emissions. 


B. Water and Solid Waste 


Under the proposed standards, no 
significant water pollution impacts are 
projected because none of the emission 
control technologies that were 
considered in developing these 
standards would produce a wastewater 
stream. 

No significant solid waste impacts are 
projected to result from these standards. 
Requirements for GCP tend to reduce 
the quantity of ash generated by 
MWC’s, whereas addition of acid gas 
control slightly increases the quantity of 
ash generated due to addition of lime 
scrubber solids. Overall, the standards 
will increase the net amount of MWC 
ash generated by roughly 9 percent or 
310,000 Mg/yr (340,000 tpy) relative to 
baseline. However, combustion of MSW 
as opposed to direct landfilling greatly 
reduces the volume of waste to be 
disposed of in landfills (by 
approximately 90 percent) and extends 
landfill life. Even with the increased ash, 
combustion will still reduce the volume 
of waste by about 90 percent. 

It is unclear what, if any, effect acid 
gas control will have on ash quality. 
However, increased scrutiny and control 
over waste disposal in municipal waste 
landfills should result in 
environmentally adequate ash disposal 
practices. 

No significant solid waste impacts are 
projected from the NO, standards. The 
NO, emission control technologies 
considered in developing these 
standards do not affect ash quality or 
quantity. 


IV. ENERGY IMPACTS 


An MWC regulated under the 
standards will require additional energy 
to operate the MWC emissions and NO, 
control equipment. Total national usage 
of energy in the fifth year will increase 
by about 220,000 megawatt-hours per 
year (MW-hrs/yr) due to the add-on 
controls. The majority of MWC’s that 
would be affected by the standards are 
cogeneration MWC’s that combust 
MSW and produce steam that is used to 
generate electricity for sale. For 
example, a typical affected mass burn 
MWC would generate about 410,000 
MW-hrs/yr of electricity. Although these 
MWC’s will require additional energy to 
operate control equipment, the 
additional energy use will only be about 
11,000 MW-hrs/yr at a typical affected 
MWC. Thus, the standards will have a. 
very small impact on overall energy 
generated at MWC plants (a net 
reduction in energy generation of 2.8 
percent). No other energy impacts are 
associated with these standards. 


V. Cost Impacts 


The total annualized costs of control 
in the fifth year after adoption of the 
standards will be about $170 million, 
and the overall national average 
annualized cost per unit of MSW 
combusted will be about $12/Mg ($11/ 
ton). Cost increases for typical plants 
would range from about $11 to $21/Mg 
($10 to $19/ton) of MSW combusted. 
This includes the costs for MWC 
emissions control ($144 million, or $10/ 
Mg [$9/ton]), and NO, emissions 
control ($26 million, or $2/Mg [$2/ton]). 
For perspective, typical costs incurred 
by the general public for collection, 
transportation, and combustion of 
MSW, and ash disposal, range from $40 


to over $100/Mg ($36 to over $90/ton) of 


MSW: 
VI. Economic Impacts 


The standards will have a wide range 
of impacts on the price of combustion 
services. Using a 1988 average tipping 
fee of $42.70/Mg ($38.74/ton) of waste 
combusted (1987 dollars), and assuming 
the full cost of meeting the standards is 
passed directly to MWC customers, the 
lowest and highest price increases for 
the model plants used in the Agency's 
economic analysis will be about 25 and 
50 percent, respectively. 

The economic impacts on small 
communities and on households in those 
communities will not occur because 
small communities will not be building 
MWC’s with sufficient capacities to be 
covered under this standard. 

The Agency reanalyzed how the 
standards might affect the way 
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communities and private owners choose 
among alternative waste disposal 
technologies, and among alternative 
capacities for those MWC’s that are 
constructed. The Agency expects that, 
as a result of the standards, some 
communities may substitute landfills 
and other waste management options 
for some combustors, and therefore, that 
fewer MWC’s will be constructed. As a 
result of this substitution the direct 
social cost of controlling emissions from 
the new MWC’s drops, and MWC 
emission reductions due to the 
standards are less than what they would 
have been had there been no 
downsizing or adjustments of MWC 
construction plans. 

Some of the benefits of the standards 
have been quantified. The absence of 
sufficient exposure-response and 
valuation information precludes a 
comprehensive benefits analysis. Partial 
benefits for reduction of particulate 
matter and sulfur dioxide—primarily 
benefits from reductions in morbidity 
and mortality—are expected to total $70 
to $120 million annually. 


Vil. Public Participation 


Prior to proposal of the standards, 
interested parties were advised by an 
advance notice of proposed rulemaking 
(ANPRM) in the Federal Register on July 
7, 1987 (52 FR 25399), of the EPA’s 
preliminary decision to propose 
regulation of MWC emissions from new 
or modified MWC’s under Section 111(b) 
of the CAA and to propose guidelines 
for existing MWC’s under Section 111(d) 
of the CAA. Written comments on the 
regulatory strategy were sought at that 
time. A meeting of the National Air 
Pollution Control Techniques Advisory 
Committee (NAPCTAC) was held on 
May 18, 1988, to discuss the proposed 
regulation of new and existing MWC’s 
under sections 111(b) and 111(d) of the 
CAA. The meeting was open to the 
public and each attendee was given an 
opportunity to comment on the 
development of the standards. 

The standards were proposed in the 
Federal Register on December 20, 1989 
(54 FR 52251). The preamble to the 
proposed standards discussed the 
availability of the BID’s, consisting of 
seven documents as follows: 

1. “Municipal Waste Combustors— 
Back d Information for Proposed 
Standards: 111(b) Model Plant 
Description and Costs of Control,” 
(EPA-450/3-89-27b, August 1989); 

2. “Municipal Waste Combustors— 
Background Information for Proposed 
Standards: Post-Combustion Technology 
Performance,” (EPA-450/3-89-27c, 
August 1989); 
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3. “Municipal Waste Combustion 
Assessment, Combustion Control at 
New Facilities," (EPA-600/8-89-057, 
August 1989); 

4. “Municipal Waste Combustion 
Assessment, Technical Basis for Good 
Combustion Practice,” (EPA-600/8-89- 
063, August 1989); 

5. “Municipal Waste Combustors— 
Background Information for Proposed 
Standards: Cost Procedures,” (EPA-450/ 
3-89-27a, August 1989); 

6. “Economic Impact of Air Pollutant 
Emission Standards for New MWC’s,” 
(EPA-450/3-89-006, August 1989); and 

7. “Municipal Waste Combustors— 
Background Information for Proposed 
Standards: Control of NO, Emissions,” 
(EPA-450/3-89-27d, August 1989). 

These documents contain a detailed 
description of the regulatory alternatives 
considered and the impacts of those 
alternatives. Public comments were 
solicited at the time of proposal, and 
copies of the BID’s were distributed to 
interested parties. 

To provide interested persons the 
opportunity for oral presentation of 
data, views, or arguments concerning 
the proposed standards, public hearings 
were held in Boston, Massachusetts, on 
January 22 and 23, 1990; in Detroit, 
Michigan, on January 25 and 26, 1990; 
and in Seattle, Washington, on January 
30 and 31, 1990. These hearings were 
open to the public and the public was 
given an opportunity to comment on the 
proposed standards. 

A Materials Separation Workshop 
was announced in the Federal Register 
on January 31, 1990 (55 FR 3237), and 
held on February 15, 1990, in Arlington, 
Virginia. This workshop provided the 
opportunity for invited panelists 
experienced in planning and 
implementing materials separation and 
recycling programs to share their 
information and experiences. This 
workshop was open to the public to 
attend and observe the proceedings. 
Written public comments on the topics 
discussed were accepted into the 
docket. 

The proposal preamble (52 FR 52280) 
indicated that EPA would meet and 
gather further information on mercury 
control and household battery 
separation. Meetings were held on 
February 7 and 8, 1990, in Research 
Triangle Park, North Carolina. 
Interested parties including agencies 
who have implemented battery 
separation programs (this included 
governmental, public interest, and 
private agencies), trade organizations 
and representatives of the MWC and 
battery manufacturing industries, and 
control technology manufacturers, were 
invited to attend and present their 


views. Minutes of these meetings can be 
found in Docket No. A-89-08, Items IV- 
E-I and IV-E-IL. A notice of availability 
of supplemental information on mercury 
emissions was published in the Federal 
Register on October 5, 1990 (55 FR 
40879). A public meeting was held on 
October 15, 1990, and comments on the 
supplemental information were 
accepted and entered into Docket A-89- 


The public comment period on the 
proposed standards was open from 
December 20, 1989, to March 1, 1990. 
Over 300 comment letters were received 
(encompassing some 5000 pages of 
comments, and about 100 interested 
parties testified at the January 1990 
public hearings concerning issues 
relating to the proposed standards of 
performance for MWC’s. The comments 
have been carefully considered and, 
where determined to be appropriate, 
changes have been made in the 
standards. 


VIII. Major Areas of Comment Resulting 
in Changes in the Standards 


All of the public comments received 
on the proposed standards are 
addressed in the promulgation BID 
(EPA-450/3-91-004). This section of the 
preamble reviews some of the more 
common public comments. These are not 
the only comments that resulted in 
changes to the final standards. Other 
less significant changes were also made. 
The BID and regulation can be reviewed 
to identify these other changes. 


A. Applicability and Plant Capacity 
Determination 


1. Capacity Determination 


Several commenters requested 
clarification of how capacity is 
determined. This is important because 
the capacity determines whether 
MWC's are subject to the NSPS. Some 
commentérs recommended that design 
capacity be used, whereas others 
suggested that permit limitations, 
operating schedules, or actual amounts 
of MSW fired should be considered. 
Some asked how Mg/day (tpd) design 
capacity would be determined for batch 
units. 

Neither actual weight of materials 
combusted each day nor permit 
limitations are considered in 
determining capacity under the final 
standards. Daily (24-hour) maximum 
design capacity is a more 
straightforward approach for both local 
waste planning and enforcement 
purposes because it would not result in 
a reevaluation of whether an MWC 
plant is subject to the regulation each 
time the operating schedule or the 
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permit is changed. For combustors 
capable of operating continuously, 
capacity is calculated based on 
continuous (24 hours per day) operation. 

However, some combustors are 
designed to operate only in a batch 
mode. Waste is fed into the combustor 
in a batch rather than continuously. 
Next the waste is incinerated and then 
the combustor is allowed to cool. The ° 
ash cannot be removed until after the 
combustor has cooled. The design of the 
batch unit determines the amount of 
time from system start-up and 
introduction of MSW to cool-down and 
ash removal (e.g., 8, 12, or 16 hours, 
depending on design). After ash 
removal, another batch could be 
combusted. For a batch system, daily 
design capacity can be calculated from 
the maximum number and size of 
batches that could be combusted in a 24- 
hour period. 

Some commenters pointed out that 
MWC’s are heat input devices and 
actual capacity is determined by heat 
input to the MWC rather than weight 
(Mg/day [tpd]) of MSW charged. The 
heat content of MSW may vary. As 
specific heat (expressed as kilojoules 
per kilogram [kJ/kg] of MSW or Btu per 
pound [Btu/Ib]) of MSW decreases, a 
greater weight of MSW may be fired in 
the MWC. As specific heat increases, 
less MSW (by weight) can be fired in the 
same MWC. The heat input capacity 
(kJ/day or Btu/day) to the combustor 
remains constant, but the weight of 
waste that can be fired (Mg/day [tpd]) 
may vary. 

After review of this issue, a change 
has been made to the standards that 
clarifies the heat content assumptions to 
be used in calculating design capacity in 
Mg/day (tpd) for determining 
applicability of the standards. The 
commenters raised the concern that, as 
proposed, the standards might not be 
equitable. For example, one MWC may 
be designed assuming 9,300 kJ/kg (4,000 
Btu/Ib) specific heat content for MSW 
and would appear to have a total 
combustion capacity above 225 Mg/day 
250 tpd). Another MWC may be 
designed for 12,800 kJ/kg (5,500 Btu/Ib) 
waste and would appear to have a total 
combustion capacity below 225 Mg/day 
(250 tpd). After start-up, both MWC’s 
may fire 10,500 kJ/kg (4,500 Btu/1Ib) 
waste and may actually fire the same 
amount (in Mg/day [tpd]) of waste. But 
because one has a design capacity 
greater than 225 Mg/day (250 tpd) and 
the other has a design capacity below 
225 Mg/day (250 tpd) (due to the 
different design heat content 
assumptions), one would be covered 
under the NSPS and the other would not, ° 
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even though they can actually fire the 
same amount of the same waste. 

To prevent this potential 
circumvention, the final standards 
require MWC capacity be based on 
firing a “design” municipal waste with a 
specific heat of 10,500 kJ/kg (4,500 Btu/ 
Ib). This will result in a uniform method 
of determining design capacity. The 
actual heat content of waste fired may 
vary above and below this level, but this 
level is typical of MSW and is used to 
determine MWC capacity. One unique 
waste is medical waste, which has a 
different composition from conventional 
MSW and typically has a much higher 
specific heat (e.g., 19,800 kJ/kg [8,500 
Btu/Ib]). This standard allows use of a 
design specific heat of 19,800 kJ/kg 
(8,500 Btu/Ib) for the medical waste 
fraction of the waste in calculating 
MWC capacity. If a combustor fires a 
mixture of medical waste and MSW, the 
design specific heats is pro-rated. For 
example, if an MWC fires 50 percent 
medical waste and 50 percent 
conventional MSW, then the design 
specific heat used in determining Mg/ 
day (tpd) capacity is 15,100 k]/kg (6,500 
Btu/Ib) (calculated as 19,800 k]/ 
is —! 10,500 kJ/kg x 0.50=15,100 kJ/ 

8). 

Medical waste is defined as “any 
solid waste which is generated in the 
diagnosis, treatment, or immunization of 
human beings or animals, in research 
pertaining thereto, or in the production 
or testing of biologicals.” (The term 
biologicals refers to preparations such 
as vaccines that are made from living 
organisms.) Medical waste does not 
include any hazardous waste identified 
under subtitle C of the Resource 
Conservation and Recovery Act (RCRA) 
or any household waste as defined in 
regulations under subtitle C of RCRA. 
This definition is consistent with 
standards for the tracking and 
management of medical waste (54 FR 
12339, March 24, 1989). MWCs firing a 
single stream of medical waste, and not 
MSW, are not covered by today’s 
standards. 


2 As set forth below and defined in the regulation 
at 40 CFR 60.51a, segregated medical waste is not 
included within the definition of municipal solid 
waste. (See also CAA Amendments of 1999, section 
129(g)(5).) Therefore, if a combustor burns primarily 
segregated medical waste, i.e. less than 30 percent 
of its aggregate waste is MSW, it is not subject to 
these standards, except for demonstrating that it 
meets the definition of a medical waste incinerator. 
These requirements are the same as required for 
cofired combustors, see § 60.59a. Section 129 of the 
CAA Amendments of 1990 directs EPA to establish 
separate standards for medical waste incinerators 
within 2 years of enactment. 


2. Definition of Municipal Solid Waste 


Many commenters requested 
clarifications or changes be made in the 
proposed definition of MSW. Several 
commenters said that the definition of 
MSW was too broad and were 
concerned that the standards would 
include industrial process waste 
combustors or medical waste 
combustors. 

Some asked why MSW must be a 
mixture containing greater than 50 
percent of paper, food waste, yard 
waste, etc., and whether combustors 
firing other fuels containing less than 50 
percent MSW would be covered under 
the standards. 

Several commenters felt that the 
definition of MSW should specifically 
exclude source separated, clean, 
combustible fuels such as nonrecyclable 
mixed wastepaper and wood pallets and 
claimed these materials burn cleaner 
than MSW. Others questioned whether 
RDF would be considered MSW if 
combustion of that RDF leads to 
emissions which are less than that of the 
original waste stream. 

Based on the comments received, the 
Agency reviewed the proposed 
definition of MSW and concluded that it 
was not clear. The definition has been 
revised in the final standards and the 
50-percent content wording and 
specification that waste must contain a 
mixture of materials has been deleted. 
The focus of the final standards is 
combustion of any waste material or 
mixture of materials that is typically 
considered part of the municipal waste 
stream, and the revised definition is 
consistent with this objective. The 
revised definition is summarized below: 

Municipal waste consists of 
household, commercial/retail, and 
institutional waste: 

—Household waste is material 
discarded by single and multiple 
residential dwellings, hotels, motels, 
and other similar permanent or 
temporary housing establishments or 
facilities. 

—Commercial/retail waste is material 
discarded by stores, offices, 
restaurants, warehouses, 
nonmanufacturing activities at 
industrial facilities, and other similar 
establishments or facilities, but does 
not include segregated medical waste. 

—lInstitutional waste is material 
discarded by schools, hospitals, 
nonmanufacturing activities at prisons 
and government facilities, and other 
similar establishments or facilities. 

—Household, commercial/retail, and 
institutional waste does not include 
sewage, wood pallets, construction 
and demolition wastes, industrial 
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process or manufacturing wastes, 
motor vehicles (including motor 
vehicle parts or vehicle “fluff"); but 
MSW does include motor vehicle 
maintenance parts, limited to vehicle 
batteries, used motor oil, and tires. 


Wastes discarded by households, 
commercial, and institutional facilities 
are considered part of the municipal 
waste stream and are, therefore, 
appropriately coverd by the final 
standards. Refuse-derived fuel is also 
considered MSW since it is derived from 
waste discarded by household, 
commercial, or institutional sources. 
However, industrial process wastes are 
excluded from the definition of MSW. 
These wastes are usually different in 
character than MSW and were not 
intended to be covered under this 
standard. 

As stated in the above revised 
definition, other materials which are not 
normally a part of MSW such as wood 
pallets, construction/demolition debris, 
scrap automobiles, and automobile fluff 
are not included in these standards. In 
response to the commenters’ questions, 
source-separated paper generated by 
households, commercial, or institutional 
facilities is considered MSW since it is 
one of the materials normally discarded 
by these sources. Municipal waste 
combustors above 225 Mg/day (250 tpd) 
capacity that combust such source- 
separated paper would be subject to the 
MWC standards. 

Tires are considered to be MSW; 
however, combustors that fire 100 
percent tires, 100 percent RDF derived 
solely from tires, or combustors that 
cofire tires or tire-derived fuel with 
other non-MSW fuels, are specifically 
excluded from the combustor standards. 
The NSPS requires only an initial report 
of start-up date, capacity, and type of 
fuel fired for such facilities. 

Over 220 million tires are discarded in 
the United States each year. Tires are 
often described as an orphan waste, in 
that few options are available for their 
disposal. Tire problems have become 
more serious over the past several years 
as retreading of usable tire casings has 
sharply declined, and operators of 
municipal landfills have increasingly 
sought to exclude tires. With fewer and 
fewer facilities willing to accept tires for 
disposal, many tires wind up in 
unregulated storage piles where they 
provide ideal breeding grounds for 
mosquitos, and pose a tremendous fire 
hazard. Some tire stockpiles in the 
United States contain as many as 40 
million tires. Recent tire fires in the 
United States have burned uncontrolled 
for days, emitting large quantities of air 





pollution, and have forced evacuaiions 
in some communities. 

One dedicated tire combustion facility 
in Modesto, California, which began 
operation in 1988, burns tires in a 
specially designed combustor fitted with 
air pollution control devices. This 
facility burns about 4.5 million tires per 
year generating the equivalent energy 
contained in 200,000 barrels of oil. 
Similar projects have been recently 
initiated in other areas of the United 
States. 

Since tires are a national problem and 
since few options exist for their 
disposal, the Agency does not want to 
take any premature action that could 
discourage projects for the combustion 
of tires and, therefore, dedicated tire 
combustion facilities are not regulated 
under this NSPS for MWC’s. However, 
combustors that do not fire 100 percent 
tires or tire-derived fuel, but cofire tires 
or tire-derived fuel with MSW, would be 
covered under this NSPS if the 
combustor meets the other MWC 
applicability requirements of the 
standards. 


3. Cofiring 


Many commenters requested 
exemptions for facilities cofiring MSW 
or RDF with fossil fuels. Several 
commenters were concerned that the 
rules would discourage cofiring because 
industrial or utility boilers firing a small 
amount of MSW with fossil fuel would 
be subject to add-on control 
requirements. The commenters felt 
cofiring was an environmentally sound, 
cost-effective strategy for energy 
recovery and material disposal. Many 
claimed that cofiring RDF with coal 
reduces the amount of coal fired, thus 
reducing SO2 emissions and benefitting 
the environment. 

Some commenters thought industrial 
boilers should have the option of 
burning source-separated, nonrecyclable 
wastepaper. One commenter said this 
materia) generally comprises a very 
smail percent of the boiler’s fuel, and 


firing pelletized paper with coal reduces 


emissions of many pollutants from coal- 
fired boilers. 

Commenters suggested various 
exemption levels for units cofiring 
MSW. These levels, which were based 
on heat input of RDF versus coal for 
other fuels), ranged from 15 to 30 percent 
RDF or source-separated wastepaper. 
Two other commenters recommended 
exemptions based on size cutoffs of 45 
Mg/day {50 tpd) or 23 Mg/day (25 tpd). 
Based as these concerns the Agency has 
decided to exempt cofired sources from 


those standards.* To be considered a 
cofired combustor, a unit must be 
subject to a Federally enforceable 
permit limiting the percent of MSW in 
the fuel feed stream to no more than 30 
percent as measured on a 24-hour daily 
basis. 

The standards {section 60.59a), 
however, do require certain reports to 
demonstrate that the units meet the 
definition of cofired combustors. This 
includes an initial report of the intent to 
construct a combustor and the estimated 
start-up date, and capacity. Owners or 
operators of cofired combustors must 
include in this report estimates of the 
types and amounts of each fuel they 
plan to combust, the date combustion of 
MSW or RDF will begin, and copies of 
Federally enforceable permits limiting 
the amount of MSW or RDF that can be 
combusted in any single day. Those 
cofired combustors that combust over 
225 Mg/day (250 tpd) of MSW or RDF 
are also required to keep records of the 
daily amounts {by weight) of MSW or 
RDF and each other fuel combusted. 
These records are to be submitted in 
quarterly reports. Cofired combustors 
are exempt from all other provisions of 
the standards, as specified under 
§ 60.50a of the final standards. 

Combustors with capacities above 225 
Mg/day (250 tpd) that fire mixed fuel 
streams containing more than 30 percent 
MSW or RDF (by weight, daily basis) 
are subject to all standards applicable 
to affected MWC’'s. Also, as described 
in the previous response, source- 
separated paper discarded by 
residential, commercial, or institutional 
facilities is considered MSW. Therefore, 
MWC’s firing fuel streams with more 
than 30 percent source-separated paper 
and having unit design capacities above 
225 Mg/day (250 tpd) would be subject 
to the emission standards and the 
materials separation requirements. 


B. Materials Separation Requirements 


1. Twenty-five percent separation 
requirement 


The proposed standard would have 
required a 25 percent reduction in the 
weight of MSW through separation of 
recoverable materials prior to 
combustion. Numerous comments were 
received, many opposed to and many in 


favor of including materials separation. 
For the reasons set forth below, the 


Agency has decided not to include the 


* The Agency notes that under section 129 of the 
CAA Amendments of 1990, 2 unit combusting a fuel 
feed steam which is 30% or less municipal waste 


shall not be considered to be combusting munici Tounicipal 
waste. Section 129{g}{5). This action is, 
consistent with that directive. 
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materials separation requirements in the 
final rule. 

In setting standards which reflect best 
demonstrated technology under section 
111 of the Clean Air Act, the 
Administrator is directed to consider the 
cost of achieving such emission 
reduction and any nonair quality health 
and environmental impacts and energy - 
effects. CAA § 111(a){1). The 
Administrator is afforded broad 
discretion in determining how to 
evaluate each of these factors. See 
Chevron U.S.A., Inc. v. NRDC, 467, U.S. 
837 (1984); Sierra Club v. Costle, 657 
F.2d 298, 330-332 (D.C. Cir. 1981). 
Furthermore, in areas of particular 
technical judgment and scientific 
expertise, the Administrator's 
evaluation of the record data before him 
is subject to broad discretion. See 
Baltimore Gas & Electric v. NRDC, 462 
U.S. 87, 103 (1983). Here, the 
Administrator has carefully considered 
the proposed materials separation 
requirement and concludes that, on the 
current record, he cannot find that a 
mandatory 25 percent separation 
requirement is part of Best 
Demonstrated Technology for new and 
existing municipal waste combustors.* 

In proposing the materials separation 
requirements the Agency believed that 
there would be both direct air emissions 
reductions from the standards and that, 
considering net costs, energy, and 
nonair quality environmental impacts, 
the overall nonair quality benefits from 
a source separation requirement would 
be positive on a national basis. 
However, while EPA projected certain 
reductions in air emissions from MWCs 
attributable to this requirement,® these 
reductions were small, and the variable 
and heterogeneous nature of municipa) 
solid waste makes reliable 
quantification of such emission 
reductions associated with removal of 
various materials technically infeasible. 
In light of the statutory preference for 
providing sources with maximum 
flexibility to decide for themselves how 
to achieve emissions reductions, (see 
CAA section 111(h}}, EPA would not 


have exercised its discretion to impose 


4 The issue whether an emission reduction 
requirement based on source separation is 
appropriate for a specific incinerator project may 
continue to be raised on a case-by-case basis in 
individual BACT determinations under CAA section 
180(3}. See, Spokane Regional Waste-to-Energy 
Project. PSD Appeal No. 88-12 (June 19, 1989) 
(record provides no basis for State to 
evaluate materials separation for BACT}. 

5 The quantified reductions are attributable to the 
downsizing of new incinerators that would occur es 
a result of the proposed source 
requirement. These figures are set forth in document 
II-B-047 in docket A-89-09. 
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source separation based solely on the 
projected MWC air emission reductions. 
Based on the record, it is uncertain 
whether the nonair quality health and 
environmental and energy benefits 
would materialize. This finding is 
consistent with several public 
comments. Further analyses showed 
widely varying results as to whether the 
national aggregate net financial costs of 
source separation are positive or 
negative. The net costs are highly 
sensitive to several critical assumptions 
in modeling the costs of separation: 
Program costs, scrap prices, and savings 
on regular trash disposal. These critical 
assumptions are variable and uncertain 
and the net costs could be high. 

For example, the market price of 
certain recyclable materials, one of the 
principal determinants of the costs of 
recycling, is highly uncertain and 
variable. It fluctuates both in time and 
by region. The record illustrates the 
wide range in the market price 
estimates. Indeed the cost analysis at 
proposal noted that secondary materials 
markets are quite volatile and prices for 
many commodities fluctuate widely. 
While the analysis indicated recent 
prices for old newspaper averaged $12 
per ton, prices in at least one region 
were as low as a negative $20 per ton. 
Such variability in costs could 
significantly affect overall costs. 
Similarly, other factors such as the cost 
of alternative disposal options vary 
widely. 

If the costs of certain components of 
the separation program are high, the 
anticipated energy and nonair 
environmental benefits of recycling may 
not materialize. For example, if the price 
for recycled newsprint is low, the costs 
of paying someone to recycle the 
materials high, and the cost of 
alternative landfill disposal options low, 
much of the newsprint could end up ina 
landfill and not be recycled. Under such 
a scenario, the costs of the separation 
would be incurred and the anticipated 
environmental and energy benefits 


associated with recycling would not 
materialize. 

EPA's analysis underlying the 
proposed rule showed significant 
uncertainty in the net financial cost 
estimate. (See document II-B-047 in 
docket A-89-09.) For example, the 


preproposal model indicated net 
financial cost for a new 1,000 ton per 


day plant with “best” controls could 
vary between $16 per ton savings to $11 
per ton cost, depending on the condition 


of recycling markets. Many comments 
suggested the uncertainty was even 


greater.® In assessing the effects of 
materials separation requirements, this 
variability must be taken into account. It 
affects future recycling rates that would 
occur in the absence of the requirement. 
It also affects the costs of materials 
separation programs. 

In addition, the analyses in the record 
which might have supported a 
conclusion that national mandatory 
materials separation would yield net 
financial and energy and nonair 
environmental benefits did not take into 
account all the recycling that will occur 
absent regulation. At the present time, 
approximately 10 percent of waste 
materials are recycled on a national 
average basis. See U.S. EPA, “The Solid 
Waste Dilemma: An Agenda for 
Action”, supra. EPA is unable on the 
record to estimate the extent to which 
additional recycling would occur in the 
absence of mandatory materials 
separation. The present record is 
inconclusive concerning whether energy 
and nonair benefits from requiring 
mandatory materials separation on a 
national basis would materialize. EPA’s 
decision is based on the 
inconclusiveness of the record as a 
whole rather than on any individual 
analysis in isolation. 

EPA’s past decisions concerning new 
source performance standards have 
uniformly relied principally upon the 
application of appropriate technologies 
to reduce the emissions of air pollutants. 
However, the statute also requires EPA 
to take into consideration “any nonair 
quality health and environmental impact 
and energy requirements * * *.” 
Nothing in EPA’s past practices or the 
statute governs just how EPA may 
weigh costs in connection with energy 
and non-air environmental factors, and 
EPA believes that it has broad 
discretion to construe the statute to 
achieve overall Congressional purpose. 
See Chevron, supra. 

In the absence of adequate evidence 
in the record that energy and 


® In developing the fina) rule, EPA performed 
additional analyses: U.S. EPA, Air Pollutant 


Emission Standards and Guidelines for Municipal 
Waste Combustors: Economic Analysis of 
Materials Separation Requirement, November 1990; 
U.S. EPA, Air Pollutant Emission Standards and 
Guidelines for Municipa) Waste Combustors: 
&Zconomic Analysis of Materials Separation 
Requirement (Program Approach), December 1990. 
These two studies each provide a “high” and a 
“low” estimate of the net financial costs of a 
materials separation program. These estimates were 
generated using different assumptions on the 
recovery potential and costs of materials separation 
programs and the value of the materials recovered. 
The first study “high” estimate indicates net 


national financial costs could be significant. These 


studies did not dispel the certainties raised in the 


record and comments, and EPA has not relied upon 
them in its decision, in part because they were not 


subject to public comment. 
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environmental benefits will in fact 
materialize, EPA believes it should not 
intervene in recycling markets by 
imposing mandatory materials 
separation. It is thus appropriate, when 
the statute is silent as to the process of 
weighing these factors, to take into 
account the uncertainty in the estimates 
of these benefits. Here, because of the 
uncertainty of these critical variables, 
the Agency finds that it is indeterminate 
whether overall nonair environmental 
and energy benefits would be positive. 
Accordingly, EPA finds that, on this 
record, materials separation is not BDT 
for this source category. 

In addition to the foregoing, several 
other factors confirm the 
appropriateness of a decision not to 
impose a mandatory source separation 
requirement. First, because of the 
uncertainty discussed above, the 
Agency is particularly concerned about 
imposing a national requirement, 
because of the risk of adversely 
affecting essential local government 
waste management services. If 
conditions are unfavorable overall, the 
adverse effects on particular 
communities may be especially severe. 

The Agency also notes that at present 
there are no separation requirements 
applicable to landfills receiving 
municipal solid waste. This could lead 
to situations where installation of new 
MWGCs is disfavored because MWCs 
would be subject to a set of seemingly 
burdensome regulatory requirements 
(i.e. material separation) which landfills 
avoid. Although the Agency generally 
considers landfilling and incineration to 
be equal (see U.S.EPA, The Solid Waste 
Dilemma: An Agenda for Action, EPA— 
530/SW-89-019, September 1988), there 
may be circumstances, such as 
unfavorable hydrogeologic conditions, 
when incineration is more desirable 
than landfilling. EPA intends to address 
recycling and waste reduction issues 
comprehensively in connection with its 
implementation and legislative strategy 
under the Resource Conservation and 
Recovery Act. 

The Agency notes further that it also 
took into account the views of the 
President's Council on Competitiveness 
on the proposed requirement. The 
Council noted that if material separation 
were required, MWCs would have 
reduced flexibility to select the most 
efficient way to meet the standards by 
imposing a design standard that direcily 
regulates inputs and production 
processes. In addition, the Council 
raised federalism concerns (questioning 


a substantial federal regulatory 


presence in areas traditionally reserved 


for states and local governments), 
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concems as to the variability of 
recycling markets, and whether the 
proposed requirement satisfied the 
requirement of Executive Order 12291 
that, where permitted by law, regulatory 
actions maximize net social benefits, 
See President's Council on 
Competitiveness Fact Sheet (December 


49, 1990), which is part of the record for 
this rulemaking. The concern over net 
social benefits mirrors the Agency's 
own concern and the concerns reflected 


in the public comments regarding 


variable costs and fluctuations in 
markets for recycled materials, and 
reinforce the Agency's decision not to 
proceed with a mandatory nationa] 25 
per cent material separation 
requirement for MWCs at this time. 
Numerous other comments on the 
specifics of materials separation were 
made during the comment period. The 
comments addressed concerns over how 


sources could measure compliance with 
the standards, what type of 


recordkeeping would be required, what 
materials could be credited, the 
technical achievability of 25% 


separation, lead-in time necessary to 
achieve 25%, the workability of the 


combustion permit and the legal 
uthority to require source separation. 
Because the ‘Agency has determined that 
it is not appropriate to require materials 
separation in this rulemaking, those 
- Comments are not addressed in detail in 
this notice. The discussion of these 
issues can be found in the response to 
comments in the Ba 
Information Document cited above. 


{EPA-450-3-91-004, December 1990.) 


2. Household Battery Separation 
Program 

The proposal also included a separate 
requirement to establish a household 
battery separation program. See 54 FR 
52286. Many commenters endorsed the 
requirements for household battery 
separation as a way to reduce emissions 
of toxic metals such as mercury and 
cadmium. Several commenters said that 
if add-on controls cannot reliably 
remove mercury from the MWC flue gas 
stream, separation of mercury- 
containing items, such as batteries, is 
the only way to remove mercury. Some 
commenters advocated mandatory 
deposit/return systems, mandatory 
retailer take-back programs, or curbside 
pickup. Others said that automatic 
sorting equipment would remove 
household batteries from mixed MSW. 
Some commenters thought that EPA 
should limit or ban the use of heavy 
metals in batteries until _pameanaee are 
available for recycling them 

Several commenters said that there 
are several successful battery 


separation programs in the United 
States, Europe, and Japan, and that 
there is evidence to show that such 


programs can reduce mercury emissions 
from MWC’s. 

In contrast, other commenters thought 
that requirements for household battery 
separation are premature because the 
amount of mercury in MSW or MWC 
emissions due to batteries is not clear. 
Several commenters said that 
separation programs for household 
batteries are not necessary because the 
battery industry has already reduced the 
mercury content of alkaline batteries, 
the most common type of household 
battery, by over 90 percent in the last 5 
years. Some battery manufacturers 
reported that the mercury level in a 
typical alkaline battery is currently 
between 0.025 percent and 0.05 percent, 
and that by 1993, alkaline batteries solid 
in the United States will contain no 
more than 0.025 percent mercury. {In the 
early 1980's the typical mercury content 
of an alkaline battery was about 1.0 
percent.}] Some commenters stated that 
Community household battery 
separation programs in the United 
States were inefficient and would have 


little effect on mercury emissions. Other 
commenters said that mechanical 


technologies for separating household 
batteries are unavailable. 

Some commenters opposed 
mandatory separation because there are 
no markets for household batteries, 
there are no facilities in the United 
States that reclaim metals from mixed 
household batteries, and there are no 
other affordable alternatives for 
disposing of separated batteries. Others 
opposed separation because of the 
heaith risk of accidental ingestion of 
batteries by small children or elderly 
persons. 

Following proposal of the MWC 
standards the Agency met with 
representatives of several community 
household battery separation programs 
in the United States. (See Docket No. A- 
89-08, Item No. IV-E-2.) In general, 
these programs have achieved 
household battery recycling rates of less 
than 15 percent. The most successful 
programs in Europe and Japan have only 
achieved battery recycling rates of 20 to 
30 percent. Also, as noted, the amount of 
mercury used in alkaline batteries in the 
United States has declined significantly. 
In view of the low battery recycling 
rates achieved, the declining amount of 
mercury in household, batteries, and the 
fact that there are many other sources of 
mercury in the waste stream, the 
Agency finds that it has not been shown 
that battery separation programs have a 
sufficiently significant effect on mercury 
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emissions to warrant their inclusion as 
part of a national standard at this time. 
Accordingly, battery separation 

programs do not represent BDT. Further, 
the health risk noted by commenters 
from accidental ingestion of button-cell 
batteries by small children and elderly 
persons also supports the decision that 
battery separation programs are not 
appropriate elements of BDT at this 
time. 

Representatives of the household ~ 
battery separation programs in the 
United States also said that there were 
no cost-effective means for disposing of 
separated mixed household batteries. 
They generally dispose of them in 
hazardous waste landfills since there 
are no facilities in the United States for 
recycling mixed household batteries. 
Indeed, the Agency was unable to 
identify any company in the United .- 
States that recovers metals from mixed 
household batteries. {See the BID on 
materials separation, EPA-450/3-90- 
021, November 1990.) One company was 
identified that recovers mercury and 
silver from mercury oxide and silver 
oxide batteries including small button 
batteries such as those found in hearing 
aids and watches. Two other companies 
expressed a willingness to accept 
separated household nickel-cadmium 
batteries. However, there is currently no 
option available for the recycling of the 
majority of household batteries. 

Furthermore, the storage and 
transportation of mixed household 
batteries may pose a risk of mercury 
outgassing and explosion if not handled 
properly. 

While the amount of mercury used in 
alkaline batteries has declined to low 
levels as described in the BID on 
materials separation, mercury oxide 
button cell batteries contain higher 
proportions of mercury (about 35 
percent) and this level is not expected to 
decline since the mercury in these cells 
is part of the energy-producing 
electrode. Therefore, MWC’s or 
communities that want to remove 
specific mercury-containing materials 
from the waste stream may want to 
target mercury oxide butten batteries. 

In response to commenters who said 
that mechanical technologies are 
available for household battery 
separation, the Agency is aware of 
equipment that separates household 
batteries and other ferrous metals 
magnetically or concentrates batteries 
in small or dense waste fractions. 
However, the Agency is unaware of any 
automatic equipment that subsequently 
separates the batteries from the 
magnetic ferrous fraction. Batteries 
concentrated in small or dense waste 
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fractions may be subsequently 

to further concentrate the batteries, bu but 
the Agency is 

commenters have not identified, any 
automatic process specifically to 
separate the batteries. While these 
technologies may be effective in 
separating most household batteries 
from MSW prior to combustion, many 
nickel-cadmium batteries and some 
silver oxide and mercury oxide button 
batteries may not be removed by this 
equipment since they may be encased in 
items such as watches, cameras, and 
smal appliances. 

After thorough consideration, the 
Agency has decided not to require 
mandatory programs for separation of 
household batteries in the final MWC 
standards. As noted above, however, 


the Clean Air Act Amendments of 1990 
direct the Agency to set numerical 
emission limits for mercury (and also 


lead and cadmium) by November 1991. 


3, Lead Acid Battery Probation 

EPA has decided not to adopt the 
proposed prohibition on burning lead 
acid batteries. Although many 


commenters supported the proposal, 


others questioned whether it was 
possible to achieve 100 percent 
compliance with a prohibition. On 
consi these comments, it is EPA's 
view that, although lead acid batteries 
are certainly a significant source of lead 
in MWC emissions, there are already 
strong regulatory mechanisms in place 
to discourage combustion of lead acid 
batteries. In particular, section 3001(i} of 
RCRA requires municipal waste 
combustors to have in place inspection 
procedures to avoid accepting 
hazardous wastes as a condition to 
being exempt from subtitle C regulation. 
This requirement would apply to lead 
acid batteries generated from 
commercial and industrial 
establishments, which typically are 
hazardous wastes. 48 FR at 14488-89 
(April 4, 1983) and 40 CFR 266.80 (RCRA 
subtitle C rules regulating spent lead 
acid batteries). Given this existing 
system (corroborated by many industry 
commenters who stated they already 
seek to remove all lead acid batteries 
from MSW), the Agency does nat 
believe a further prohibition is 
necessary.” 


1 EPA also is investigating whether 
hensive approach ta 


ooo 
compre recycling lead 
tote tnanabel eeusuamaliien tamales 
(Dec. 24, 1980). 


C. Standards for Municipal Waste 
Combustor Emissions 


1. Dioxin /Furan Emission Limits 


Some commenters said a dioxin/furan 
emission limit in the lower end of the 


proposed range of 5 to 30 ng) deem (2 to 
12 gr/billion dscf} could not be met by 
all MWC's with ith SD/EF systems. One of 
these submitted data from a new MWC 
with an SD/FF system showing an 

verage dioxin emission level in the 

wgupantndhal Giaaeeennaiaaaeaae, Two 
commenters recommended the emission 
limit be no lower than 30 ng/dscm (12 
gr/billion dscf}. This recommendation 
was based on the available data as well 
as consideration of uncertainties due to 


the limited amount of dioxin/ furan 
emission data available and the lack of 
data over the expected life of a typical 
MWC. Another commenter — a 
margin for uncertainty should be 


inchaded because NSPS limits are never 
to be exceeded. One commenter 
suggested the NSPS require the same 
level as the emission guidelines for 
existing MWC’s (125 ng/dscm [51 gr/ 
billion decf}). 

Some commenters t the same 
dioxin/furan emission levels should be 
required for all MWC technologies, 
including RDF. However, another 


commenter said literature indicates RDF 
MWC'’s emit more dioxin /furan than 


mass burn MWC’s and, therefore, higher 


emission limits should be set for new 


RDF plants. 
The Agency reviewed performance 
data from 10 MWC plants with state-of- 


the-art, well-operated SD/FF contrel 
systems (proposal BID No. EPA-450/3— 


89-27c and Chapter 3 and the appendix . 


of promulgation BID No. EPA—450/3-01— 
004). Average outlet total dioxin/furan 
concentrations measured at 8 of the 10 
facilities were toward the low end of the 
proposed emission range (below 10 ng/ 
dscm [4 gr/billion dscf] at 7 percent Oz). 
Average emissions at one facility were 
about 23 ng/dscm (10 gr/billion dscf), 
and individual test runs measured as 
high as 29 ng/dscm (12 gr/billion dscf). 
New source performance standard 
emission limits are not to be exceeded, 
and must be set at levels that are 
achievable by all MWC’s using best 
demonstrated technology. After review 
of all available data, it is the Agency's 
judgment that the best demonstrated 
technology for affected MWC’s (GCP 
and SD/FF) can achieve the same 
dioxin /furan level for mass burn and 
RDF MWC's. Therefore, in the final 
standards, a single emission limit for 
new MWC’s has beer set at 30 ng/dscm 
(12 gr/billion decf} total dioxins/furans. 
The Agency believes that with proper 
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maintenance and operation, there will 
be negligible degradation in 


performance over time and that the 30 
ng/dscm (12 gbillion dsc} imit 
provides an adequate margin to 
operating conditions over the life of the 


equipment. 


2. Sulfur Dioxide and Hydrogen Chloride 


Emission Requirements 


Several commenters noted that short- 
term compliance tests had shown SO: 
reductions of 85 percent, but suggested 
that the continuous &5-percent SO, 
reduction requirement (24-hour average 
basis) proposed for new plants with 
capacities above 225 day (250 tpd) 
was not consistently achievable on a 
long-term basis. They claimed that 
short-term variability in SOz inlet Levels 
(due to variation in waste composition) 
would make achieving 85-percent 
reduction or 30 ppm SO; on a 24-hour 
average basis difficult. Others said it 
would be possible ta achieve 85-percent 
control, but it would require a much 
more costly acid gas contral system than 
analyzed by EPA. For example, the air- 
to-cloth ratio of the baghouse used in 
the SD/FF system would need to be 
\ower, and the stoichiometric ratia tia tand 
lime feed rate} of the SD would need 
be higher. The commenters claimed the 
higher lime feed rate would result in 
increased operating and maintenance 
costs as well as an increase in the 
quantities of waste fash} generated by 
MWC’s, leading to increased ash 
disposal costs. 

Most of the commenters suggested 
that the standards should require 80- 
percent SO: control, although a few 
suggested 70 percent. 

Based on similar arguments, these 
commenters alse requested the HC) 
standard be changed from the proposed 
level of 95-percent reduction to a level of 
90-percent reduction. 

With regard to the averaging time for 
SO», some commenters suggested use of 
a rolling 24-hour average rather than a 
block 24-hour average (midnight to 
midnight). Others suggested a shorter 
averaging period than 24 hours to 
protect against potential short-term 
environmental impacts or to be 
consistent with prevention of significant 
deterioration (PSD) permits. 

After proposal, the Agency obtained 
continuous SO; emission data for a new 
MWC with SD/FF control. The SQ; data 
were obtained by CEMS at the SD/FF 

inlet and outlet and were corrected to 7 
percent O2. Hourly emission data were 
analyzed (see the appendix to 
promulgation BID Na. EPA-450/30-91- 
004). The long-term average percent 
reduction in SO: for this data set is 


BEST COPY AVAILABLE 





5500 Federal Register / Vol. 56, No. 28 / Monday, February 11,1991 / Rules and Regulations 
LAIR SNE LORS PSE Yo A YAN SRI To AEN NEES Gla RRC ST oA a cI a TS aE a LT TE oT TT EA TT 


about 90 percent, but due to short-term 
variability in inlet SO2 levels and other 
factors, both lower and higher percent 
reductions are observed on an hourly or 
daily basis. Since performance 
standards apply at all times and the SO, 
provisions require use of CEMS to 
determine compliance on a continuous 
basis, allowance must be made for this 
unavoidable short-term variability. 
Statistical analyses of the CEMS data 
indicated that the hourly SO: levels at - 
both the SD/FF inlet and outlet were 
lognormally distributed and that 80- 
percent SO, reduction, based on a 24- 
hour geometric mean, can be 
continuously achieved. This level of SO: 
reduction is consistent with the 
expected performance for a well- 
operated, state-of-the-art SD/FF system, 
and would achieve a long-term average 
performance of 90-percent SO, 
reduction. Use of other averaging 
periods was also examined in this 
analysis. However, due to variability in 
short-term emissions, use of a shorter 
averaging period was found to result in 
significantly lower percent reduction 
levels. Increasing the averaging period 
resulted in some increase in the 
minimum achievable percent reduction 
level, but this increase was relatively 
small relative to the increase in 
averaging time. As a result, it was 
concluded that a 24-hour block 
averaging period using a geometric 
mean was appropriate. 

As a result of this statistical analysis, 
a change was made to the proposed 
MWC acid gas standards. The final SO, 
limit for affected new MWC’s is 80- 
percent reduction or 30 ppmv, whichever 
results in a higher emission level, as 
calculated using a daily (block) 24-hour 
geometric mean. (The proposed SO. 
limit was 85 percent or 30 ppmv.) As 
explained at proposal, the ppmv level is 
included because in cases where SO, 
inlet levels are very low and the 
specified percent reduction would result 
in outlet concentration levels much . 
below 30 ppmv, the percent reduction 
may not be achievable due to limitations 
in the SO. emission measurement and 
control feedback loops. 

In response to commenters who 
suggested a shorter averaging time to be 
consistent with the PSD permits, the 
NSPS and PSD programs have different 
objectives. The focus of Section 111 of 
the CAA (NSPS) is to require continuous 
long-term emission reduction based on 
the performance of best demonstrated 
technology, whereas the PSD program 
seeks to protect ambient air quality 
ayainst peak emission values. The 
shorter the averaging time used, the 
more a standard would reflect short- 


term peak values as opposed to long- 
term performance. The selected 24-hour 
averaging period is long enough to be 
more representative of longer-term 
performance as opposed to short-term 
variation, but is short enough to provide 
for timely calculation of performance 
levels and enforcement information. Use 
of a 24-hour rolling average as opposed 
to a block average would increase the 
number of reported averages by 24 (one 
for each hour in the day), but would not 
result in any significant increase in 
emissions reductions. For these reasons, 
a block 24-hour geometric mean 
approach is specified to determine 
compliance with the final SO: limits. 

The HC) limits for affected MWC’s 
have not been changed since proposal. 
Compliance with the HC] limit is 
determined by annual stack tests rather 
than CEMS, so there is no averaging 
period associated with the HCl emission 
limits. Performance tests for a number of 
MWC’s with SD/FF control indicate that 
95-percent HCI control is achievable 
(see proposal BID No. EPA-450/3-89- 
27c and the appendix to promulgation 
BID No. EPA-450/3-91-004). 


3. Good Combustion Practices 


Several commenters requested that 
the final standards allow for approval of 
a State certification program 
comparable to the ASME program for 
certification of MWC chief facility 
operators and shift supervisors. The 
Agency agrees that greater flexibility in 
implementation and compliance could 
be achieved by allowing a State 
certification program comparable to the 
ASME program. While the proposed 
regulations allowed only ASME 
certification of the chief facility operator 
and the shift supervisors, the final 
standards include an alternative 
provision allowing for State approval of 
equivalent certification programs. It 
should be noted that if this alternative is 
adopted, the State certification would 
not be transferrable out of the State of 
issue. Only the ASME certification is 
transferrable from State to State. The 
proposed and final regulations also 
require annual training of all plant 
personne! who are in positions 
associated with the operation of the 
MWC. This training would be conducted 
through the use of an operating manual 
which has certain required components. 
The provisions for training are 
unchanged since proposal. 

A number of commenters expressed 
concerns about the achievability of the 
proposed CO emission limits at RDF 
MWC'’s. A majority of the commenters 
stated that the proposed CO emission 
limit of 150 ppmv on a 4-hour averaging 
time was not achievable due to the 


variability of RDF. Others suggested that 
the limit be increased based on current 
RDF MWC achievability. 

Several commenters referred to new 
rotary waterwall MWC’s that have been 
recently permitted at CO emission levels 
of about 100 ppmv, and suggested that 
the proposed CO emission level of 150 
ppmv for rotary waterwall MWC’s be - 
lowered. 

Other comments included suggestions 
to change the CO limits to a lower, more 
stringent limit, and that all classes of 
MWC'’s should have the same emission 
requirements. Many of the commenters 
stressed a need for supportable limits 
based on CO emission data. 

After proposal, the Agency evaluated 
more recent CEMS data in order to set 
final CO emission limits for the various 
MWC technologies (Docket No. A-89- 
08, Item No. IV-E-20.) In addressing 
commenters’ concerns, the Agency 
evaluated long-term CEMS data from — 
some newer RDF MWC’s with improved 
combustion design and improved 
consistency of fuel feed. A statistical 
analysis of the data showed that a CO 


‘ emission level of 150 ppmv can be 


continuously met by these newer 
facilities based on a 24-hour averaging 
time. However, due to short-term 
(hourly) variability inherent in RDF 
combustion systems, a CO level of 150 
ppmv on a 4-hour average basis may not 
be continuously achievable. Therefore, 
based on this data, the averaging time 
for new RDF stoker MWC’s has been 
changed from the proposed 4-hour 
average to a 24-hour average. The 
proposed CO emission limit of 150 ppmv 
for RDF stoker MWC’s has not been 
changed in the final standards. 

The Agency also evaluated data from 
newer rotary waterwall MWC’s with 
improved combustion characteristics. A 
statistical analysis of these data showed 
that a CO level of 100 ppmv was 
continuously met by these newer rotary 
waterwall MWC’s based on an 
averaging time of 24 hours. Therefore, 
based on these data, the proposed 150 
ppmv CO emission limit for rotary 
Wwaterwall MWC’s based on a 4-hour 
averaging time has been changed in the 
final standards to a CO emission limit of 
100 ppmv based on a 24-hour averaging 
time. The CO limits and averaging times 
for other types of combustors are the 
same as proposed. 

A number of commenters expressed 
concerns about the proposed 230 °C (450 
°F) flue gas temperature requirement 
measured at the PM control device inlet. 
Some said the optimum temperature 
may vary among MWC’s depending on 
combustor and control device design. 
Others thought that 230 °C (450 °F) was 
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too high, and some recommended 
temperatures of abcut 150 °C (300: °F) to 
achieve metals condensation and 
collection. Some commenters felt that 
maximum temperature requirements at 
the PM control device were not a 
necessary component of GCP. 

In response to commenters’ concerns, 
the Agency reevaluated the flue gas 
temperature requirement. Examination 
of additional data received after 
proposal comparing dioxin/furan 
emissions with flue gas temperatures 
measured at the PM control device inlet 
reaffirmed the fact that dioxins/furans 
can be formed in electrostatic 
precipitators (ESP's) or FF’s and that the 
formation is strongly temperature- 
dependent. The temperature 
requirement is to aid in continuous 
compliance for dioxins/furans since 
those organics cannot be measured 
continuously. Without that requirement, 
a facility could demonstrate compliance 
at a low PM control device temperature 
and then operate at a higher PM control 
device temperature causing dioxin/ 
furan emissions greater than the limit. 
Therefore, a maximum flue gas 
temperature requirement is included in 
the final standards as a part of GCP. 

However, the Agency believes that a 
better approach for defining a practical 
limit is to establish the maximum flue 
gas temperature based on the actual 
conditions experienced during the 
successful dioxin/furan compliance test. 
There could be several advantages to 
establishing the standards in the above 
described manner. First, it will prevent 
facilities from demonstrating dioxin/ 
furan compliance at a PM control device 
inlet temperature substantially below 
230 °C (450 °F) and then operating at 230 
°C (450 °F) as allowed by the proposed 
requirements. Since most new MWC's 
are expected to use SD/FF or DSI/FF to 
comply with the standards, most will 
demonstrate compliance and operate at 
temperatures well below 230 °C (450 °F). 
Second, because of site-specific 
differences in the relationship between 
temperature and dioxin/furan emission 
levels, a single temperature 


corresponding to the dioxin/furan limit — 


would be difficult to specify. 
Additionally, the site-specific approach 
would not penalize facilities with very 
good combustion conditions which can 
demonstrate compliance with the 
proposed dioxin/furan emission limits at 
temperatures above 230 °C (450 °F} or 
any other uniformly specified number. In 
the final standards, the maximum flue 
gas temperature at the final PM control 
device inlet will be the temperature 
measured during the dioxin/furan 
compliance test. The standards specify 


that the MWC be operated such that the 
temperature at the PM controt inlet is 
not more than 17 °C (30 °F) above the 
mean temperature measured during the 
most recent three-run dioxin/ furan 
emissions test. This maximum 
temperature is based upon a 4-hour 
block average. The 17 °C (30 °F} 
increment has been determined to be 
sufficient to allow for short-term 
(hourly} normal variations in operating 
temperature, while also providing 
adequate control of dioxin/furan 
emissions (Docket No. A-89-08, Item 
No. IV-E-21). 

Several commenters believed that the 
proposed load level operating limitation 
of no more than 100 percent of 
demonstrated load level is overly 
restrictive and that operation within a 
range of up to 110 percent of 
demonstrated capacity is more 


- appropriate due to the variability of 


MSW heat content. 

Several commenters also stated that 
the proposed load level averaging time 
of 1 hour should be increased or 
eliminated due to the variability in 
MSW heat content. The commenters 
said that when waste with an increased 
heating value enters the furnace, the 
steam flow could suddenly increase due 
to the additional heat release. Some 
commenters said that based on a 1-hour 
averaging time, they would have to 
operate their facility as much as 15 
percent below demonstrated load level 
in order to maintain compliance. Other 
commenters suggested that the load 
level averaging time should be equal to 
the CO averaging time. 

It is not the intent of the regulation 
that any facility be required to reduce 
load over long-term operation in order to 
comply with the load level requirements 
if the dioxin/furan limit can be achieved 
at full load levels. Considering the © 
inherent variability associated with 
steam load, it is appropriate to define 
the maximum load level at which a unit 
is permitted to operate as 110 percent of 
the mean combustor operating load 
measured during the most recent dioxin/ 
furan performance test. 

Also, in response to commenters’ 
suggestions, the Agency has revised the 
proposed 1-hour averaging time for 
determining load level, and a 4-hour 
averaging time is specified in the final 
standards. It is reasonable to require 
that the steam load averaging time be at 
least 4 hours, or as long as the dioxin/ 
furan test period. If the averaging time is 
shorter, such as the proposed 1-hour 
average, then there will be difficulty in 
defining the maximum operating load 
level. In many combustion systems such 
as RDF MWC's, the 21-hour averages of 


steam flowrate will vary during a 4-hour 
dioxin/ furan test period. Since the intent 
is to ensure that the facility continues to 
operate in the same manner as it did 
during the performance test, it fallows 
that the maximum load level should be 
defined over the time period when the 
dioxin/furan emissions are being 
measured. Because 4 hours 
approximates the period of time it takes 
to perform a compliance test, EPA 
concludes that the averaging time for the 
maximum load level should be based on 
a 4-hour block average. 

In the final standards, the 
combination of a longer averaging time 
(4 hours versus 1 hour} and a 10-percent 
increment above the mean load level 
determined during the performance tests 
will provide sufficient flexibility for 
responsible operation of the facility. 

Some commenters stated that the 
proposed standards are unequal since 
they regulate the maximum 
demonstrated load level for only steam- 
producing MWC’s and do not limit load 
at MWC’s without heat recovery. 

The Agency believes that load level 
measurement is important to all types of 
MWC’s, both with and without heat 
recovery. The intent of the limitation on 
MWC load is to avoid excessive flue gas 
flow rates. The amount of particulate 
carryover and the formation and 
emissions of dioxins/furans have been 
found to be strongly correlated with the 
flue gas flow rates which occur at 
excessive waste feed rates. 

When the standards were proposed, 
there were no accurate methods.of 
continuously measuring flue gas flow 
rates. Therefore, a limit was placed on 
steam flow rates, as a surrogate method 
for monitoring and controlling the 
volumetric flowrate of flue gases. 
Several alternate techniques for 
measurement of MWC load were 
considered but none were believed to be 
sufficiently accurate or easily applied 
for inclusion in the proposed standards. 
Since there were no methods of 
measuring load as a surrogate for flue 
gas flowrate in refractory walled 
incinerators, these units were exempted 
from maximum steam load limits. 

This subject was reviewed again after 
proposal, and improvements have been 
made in techniques for continuous 
measurement of flue gas flow rates. 
There are currently several different 
methods that are commercially offered 
for measuring flue gas volumetric flow 
rates in utility boilers. These methods 
may be applicable to all classes of 
MWC’s including refractory units 
without heat recovery, and one of these 
techniques is known now to be applied 
at an MWC facility. The Agency is 
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currently evaluating available methods 
for continuous measurement of flue gas 
flow rates, and methods may be adopted 
for use in stationary combustion sources 
in the near future. 

Therefore, in the final standards, 
MWC's which do not generate steam are 
temporarily exempt from the load level 
requirements. However, it is expected 
there will be few new MWC’s without 
heat recovery. Once a method for 
measuring flue gas flow rates from 
MWC's is adopted, load level 
measurement will be required for all 
MWC's with and without heat recovery. 
The method will also be available as an 
option for the measurement of load level 
from MWC’s with heat recovery that 
previously measured load level based 
on steam flow. 


D. Standards for Nitrogen Oxides 
Emissions 


Some commenters recommended an 
NO, limit of 225 ppmv because vendors 
can guarantee this level and lower 
levels may not be continuously 
achievable. Several commenters 
supported an NO, emission limit of 200 
ppmvy, stating that SNCR as applied to 
mass burn waterwall MWC’s can meet 
an emission rate of 200 ppmv (dry basis 
at 7 percent O2) on a 24-hour block 
average basis. 

Another commenter said that mass 
burn MWC's with capacities above 225 
Mg/day (250 tpd) could achieve the NO, 
limit of 200 ppm at 7 percent O2 or 40 
percent reduction, whichever is less 
stringent, throughout all seasons of the 
year if yard waste is removed. 

Other commenters felt that an NO, 
standard of 120 ppmv has not been 
demonstrated under the meaning of 
Section 111 of the CAA as the best 
technological system of continuous 
emission reduction, considering cost and 
other impacts. They said the standards 
represent the lowest achievable 
emission rate (LAER) rather than best 
demonstrated technology. Many 
commenters stated that the data 
collected to support the NO, limit of 120 
to 200 ppmv were insufficient to ensure 
that the range could be achieved 
consistently. Several commenters 
viewed SNCR as a “developmental” 
rather than “demonstrated” technology. 

One commenter said that a level of 
225 ppmv would allow development and 
use of NO, control techniques other than 
SNCR. 

Several commenters felt that the NO, 
emission limit in the proposed range is 
too lenient. One commenter stated that 
considering the recent developments in 
NO, control technologies, it is probable 
that implementation of a combination of 
technologies, including yard waste 


separation along with one or more 
combustion modifications, improved 
operating techniques, and/or add-on 
NO, removal devices could reduce NO, 
emissions well below 100 ppmv for new 
facilities. One said rotary waterwall 
combustors can achieve levels below 
120 ppmv without add-on control. One 
commenter projected that if selective 
catalytic reduction (SCR), which is 
capable of achieving 80 to 90 percent 
NO, reduction, were selected as the 
basis of the NSPS, an additional 11,800 
to 14,500 Mg/yr (13,000 to 16,000 tpy) of 
NO, reductions could be achieved. 
Other commenters suggested that, 
instead of imposing SNCR controls that 
result in only 40 or 45 percent 
reductions, EPA should encourage and 
participate in research programs to 
identify whether cost-effective and 
reliable methods can be developed with 
much higher control efficiency. 

One commenter thought that NO, 
emissions should be based on an 
allowable emissions rate, but not on a 
percent reduction format because the 
percent reduction format likely would 
discourage the further development of 
emerging technologies. Some 
commenters favored technology-specific 
NO, limits and requested that 
technology-specific NO, limits be 
established similar to the proposed 
limits for CO because, like CO, NO, 
emissions are a function of combustor 
design and operational control. 

Since proposal, the Agency has 
evaluated additional NO, emission data 
to determine an NO, emission limit 
based on best demonstrated technology. 
The Agency examined 9 months of NO, 
CEMS data from one U.S. mass burn 
MWC facility using SNCR controls. 
Statistical analysis of these data 
showed that a NO, emission limit of 180 
ppmv, calculated on a 24-hour arithmetic 
average basis, is achievable. This is 
consistent with a long-term average NO, 
level of about 130 ppmv for the data set 
(See appendix to promulgation BID No. 
EPA-450/3-91-004). 

Based on a review of short-term 
compliance test data from over 35 mass 
burn waterwall, mass burn refractory, 
RDF, modular excess air, and modular 
starved air MWC’s, uncontrolled NO, 
emissions from the mass burn MWC 
discussed above are representative of 
most other types of MWC's. As a result, 
these other MWC types would also be 
able to continuously comply with an 
NO, emission limit of 180 ppmv (24-hour 
arithmetic average) using add-on 
controls. Lower levels have not been 
demonstrated to be continuously 
achievable by typical MWC’s. 

This NO, limit will require add-on 
NO, control at the great majority of 
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MWC's. However, it is recognized that 
some combustor designs emit less than 
180 ppmv of NO, without add-on 
controls. The final NO, level can be met 
through combustor design, application of 
add-on controls, or a combination of the 
two. 


E. Prevention of Significant 
Deterioration Significance Level 


The Agency received several 
comments on the proposed de minimis 
level for MWC emissions. Essentially, 
the comments either supported the 
proposed 9 Mg/yr (10 tpy) significant 
emissions rate, or recommended that the 
Agency distinguish between the 
constituents of MWC emissions in 
setting de minimis levels. Two 
commenters said that if the MWC 
emissions classification is retained, the 
PSD significance level should be 
increased to 18 Mg/yr (20 tpy). One 
commenter suggested a 9 Mg/yr (10 tpy) 
level for HCl and smaller levels (e.g., 9 
X 10-5 Mg/yr [1 < 10°‘ tpy]) for 
dioxins/furans and chromium because 
the acid gases are emitted in quantities 
which are orders of magnitude greater 
than metals and dioxins/furans. 
Another commenter thought the Agency 
should establish new PSD significance 
thresholds only for those pollutants not 
currently addressed under 40 CFR 52.21. 

A comment submitted after the close 
of the comment period pointed out that a 
provision of the Clean Air Act 
Amendments of 1990 is also relevant to 
this issue. The Amendments added a 
revised section 112(b)(6) as part of the 
revised air toxics program. That section 
provides that “The provisions of part C 
(prevention of significant deterioration) 
shall not apply to pollutants listed under 
this section.” The 189 pollutants listed 
under revised section 112(b)(1) include 
all of the non-criteria pollutants that 
were deemed to be “regulated” for 
purposes of PSD prior to enactment of 
the 1990 Amendments. Under EPA 
regulations promulgated in 1980, the PSD 
program applies to emissions of 
“regulated” pollutants. See, e.q., 40 CFR 
52.21(j) (2) and (3) (major new and 
modified stationary sources required to 
apply the best available control 
technology to emissions of “each 
pollutant subject to regulation under the 
Act"). For PSD purposes, “regulated” 
pollutants included criteria pollutants 
established under section 109, pollutants 
regulated by NSPS pursuant to section 
111, and pollutants regulated under the 
national emissions standards for 
hazardous air pollutants (NESHAP) 
program pursuant to section 112. 
Regarding pollutants for which 
emissions limits were established under 
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section 111 and 112 for particular source 
categories, EPA has treated them as 
“regulated” for PSD purposes regardless 
of the category of source emitting such 
pollutants. As indicated above, the 
result of revised section 112(b){6) is to 
exempt from PSD coverage all pollutants 
previously regulated under the NESHAP 
program as well as all pollutants listed 
for regulation under title IH.® (Title HI 
contains separate permitting and control 
technology requirements applicable to 
pollutants listed thereunder.) The listed 
pollutants include certain individual 
pollutant components of MWC 
emissions, such as HCL (hydrochloric 
acid) and dioxins and furans. 

This same commenter stated that EPA 
lacks authority to regulate HCL directly 
under the PSD program in light of the 
1990 Amendments. The commenter also 
contended that since EPA's proposal 
provided that the regulated pollutant is 
“MWC emissions,” this excludes any 
pollutant or combination of pollutants 
emitted from sources other than MWCs. 

After considering all comments on 
this issue, the Agency has revised its 
approach to setting PSD de minimis 
levels for emissions from MWC’s. The 
primary goal of selecting de minimis 
levels is to focus the PSD review on 
significant increases in regulated 
pollutants and not on insignificant 
increases. A single de minimis level for 
MWC emissions, however, allows no 
distinction between either individual 
pollutant components or pollutant 
subclasses. The Agency agrees that 
some distinction among the constituents 
of MWC emissions is appropriate 
because of the different levels of 
concern for emissions of, for example, 
dioxins versus acid gases. 

Although the overall effect of the 
NSPS is to regulate MWC emissions, it 
is the three subclasses for which specific 
emission rates, test methods, averaging 
times, and calculations are being 
promulgated. The Agency has 
concluded, however, that setting PSD 
significance levels for each individual 
pollutant component, as some 
commenters suggested, is inappropriate 
and unacceptable because the NSPS 
does not establish emission limits for 
each individual pollutant within a 


® Section 112(b)(6) does not relieve permit holders 
from the need to continue to comply with provisions 
of already-issued PSD permit regulating pollutants 
listed under title II. However, it does provide, in 
effect, that federal PSD permits issued pursuant to 
40 CFR 52.21 following enactment of the 1990 
amendments should no longer specifically regulate 
any pollutant specifically listed under title Hl. 
States may, however, continue to issue PSD permits 
under their own authority pursuant to permitting 
programe approved under 40 CFR 51.166. 


subcategory. Moreover, as explained 
above, because of the PSD exemption in 
title III for all listed toxic air pollutants, 
the effect of establishing de minimis 
levels for individual pollutant 
components probably would be to 
exempt such constituents from PSD 
coverage altogether. There is no 
indication in the 90 Amendments that 
Congress intended to exclude NSPS- 
regulated pollutants as such from PSD 
coverage. In addition, even if the 
individual pollutant components were 
“regulated” by the Agency, this 
approach is impractical because test 
methods are not available for each of 
the pollutants listed by the commenters. 
So, rather than the proposed 9 Mg/yr (10 
tpy) threshold for total MWC emissions, 
or thresholds for each individual 
pollutant, the Agency today is 
promulgating separate PSD significant 
emissions thresholds for the three 
pollutant subclasses of MWC emissions. 
Therefore, today’s notice establishes the 
following de minimis levels: 35 Mg/yr 
(40 tpy) for MWC acid gases (measured 
as SO2 and HCI); 14 Mg/yr (15 tpy) for 
MWC metals (measured as PM); and 3.2 
xX 10-* Mg/yr (3.5 x 10~* tpy) for MWC 
organics (measured as dioxins/furans). 

This approach agrees in principle with 
those commenters who recommended 
PSD significance thresholds for 
constituents of MWC emissions, but 
does not go as far as setting de minimis 
levels for each individual pollutant, as 
some commenters suggested. To 
establish de minimis levels for each of 
the three MWC emissions subclasses, 
the Agency noted that the PSD concerns 
are similar to those addressed in the 
establishment of de minimis levels for 
PM smaller than 10 microns in diameter 
(PMie) and SO:. For MWC organics, the 
approach previously established for 
national emission standards for 
hazardous air pollutants (NESHAP) 
sources was employed. 

In response to the comment that 
“MWC emissions” as such can only be 
emitted by MWCs, EPA agrees that the 
establishment of this pollutant as a 
“regulated” pollutant for PSD purposes 
is unique to MWCs and does not subject 
source categories other than MWCs to 
PSD even though such other sources 
may emit the same pollutant, subclasses 
that constitute MWC emissions. This 
conclusion does not call into question 
the accuracy of EPA's general policy 
that pollutants (such as reduced sulfur 
compounds) for which EPA has 
established NSPS emission limits for 
particular source categories become 
“regulated” for PSD purpose as to any 
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category of source that emits the named 
pollutant. 


The Agency notes that emissions of 
MWC metals are only a part of total PM 
emissions from MWC’s. Particulate 
matter is measured as an indicator of 
MWC metals since most of the metals 
condense on fine PM, and no single test 
method will yield individual emissions 
rates of these metals. A 14 Mg/yr (15 
tpy) de minimis level already exists for 
PMpo, the portion of PM for which, like 
MWC metals, the Agency has the 
greatest public concern. The Agency 
believes that PSD review of 14 Mg/yr 
(15 tpy)} increases in emissions of MWC 
metals (measured as PM) reasonably 
accomplishes the goals of setting de 
minimis thresholds. 


For purposes of this rule, MWC acid 
gases are defined as the sum of the 
emissions of all acid gases for which 
there are emissions limits established by 
the NSPS. There are emissions limits for 
SO, and HCI, since SO» and HCl 
constitute the majority of acid gas 
emissions from MWC’s and 
measurement methods for these gases 
are readily available. If, for example, a 
physical change at an MWC increases 
SO, emissions by 27 Mg/yr (30 tpy) and 
HCI emissions by 14 Mg/yr (15 tpy), 
MWC acid gas emissions would 
increase by 41 Mg/yr (45 tpy). Since a 
significant portion of MWC acid gases 
consist of SO2 and the overall PSD 
concerns in this instance are quite 
similar to those addressed in the 
development of the SO2 de minimis level 
of 36 Mg/yr (40 tpy}, that same level was 
also chosen for MWC acid gases. 


Selection of the significance level for 
MWC organics was based on 
procedures the Agency has used in the 
past to establish de minimis levels for 
NSPS and NESHAP. When the Agency 
promulgated de minimis levels for 
regulated pollutants on August 7, 1980 
(45 FR 52676}, the de minimis levels for 
NSPS and NESHAP were calculated as 
20 percent and 10 percent, respectively, 
of the emissions from a well-controlled, 
moderately-sized plant. Because of the 
potential health impact of MWC. 
organics (dioxins and furans}, the 
Agency used the NESHAP precedent 
and selected an amount that is 10 
percent of the well-controlled emissions 
at a typical RDF stoker MWC facility 
with an aggregate capacity of 1,800 Mg/ 
day (2,000 tpd}, i.e., 10 percent of 32 g/yr 
(3.5 < 107* tpy}; or 3.2 g/yr (3.5 x 10°° 
tpy). 
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IX. Major Areas of Comment Not 
Leading to Change in Proposal 


A. Standards for Municipal Waste 
Combustor Emissions Technology— 
Versus Health-Based Standards 


One commenter felt that emissions of 
all toxic chemicals should be regulated. 
Several others recommended that 
. health-based standards be set for 
multiple individual metals and organic 
compounds. Some suggested that multi- 
media risk assessments should form the 
basis of the standards, and some 
suggested “acceptable” health risk 
levels. This regulation is a section 111 
action and not a section 112 action. As 
stated in the ANPRM (52 FR 25339) and 
the preamble to the proposed standards 
(54 FR 52258), a preliminary decision 
was made to regulate MWC’s under 
section 111 rather than the existing 
section 112 of the CAA prior to proposal 
of these standards. As set forth in 
section I (Background) of this notice the 
Administrator has determined that 
although MWC emissions may 
reasonably be anticipated to contribute 
to endangerment of public health and 
welfare, the range of health and welfare 
effects and the uncertainties in the 
cancer risk estimates did not warrant 
listing MWC emissions as a hazardous 
air pollutant under section 112. 
Furthermore, section 112 could not be 
used to address some subgroups of 
emissions which could be addressed 
under Section 111. Also, section 111{d) 
permits a more thorough evaluation of 
existing MWC’s at the State level. 
section 111 standards are based on 

‘ technology, whereas under section 112 
of the 1977 CAA, standards were to be 
based on the health effects of specific 
toxics. Under section 111 of the CAA, 
standards of performance are intended 
to reflect the emission level “achievable 
through application of the best 
technological system of continuous 
emission reduction which (taking into 
consideration the cost of achieving such 
emission reduction, any nonair quality 
health and environmental impact and 
energy requirements) the Administrator 
determines has been adequately 
demonstrated.” The goal of the NSPS 
program is to prevent future air pollution 
problems by requiring new sources to 
apply this best demonstrated 
technology. Section 111 of the CAA does 
not suggest setting standards based on a 
target health risk level. 

These standards reflect the best 
demonstrated technology as described 
in section 111 of the CAA, and they are 
designed to ensure continuous control of 
the three subclasses of MWC emissions. 
Measurement of a limited number of 
pollutants and parameters will 


adequately ensure that the technology is 
installed and operated appropriately to 
control the range of pollutants in MWC 
emissions. It would be impractical, and 
in some cases impossible, to set 
emission limits and measure for each of 
the dozens, if not hundreds, of 
individual pollutants in MWC emissions 
given current information. Moreover, 
this approach is confirmed by the 
enactment of the Clean Air Act 
Amendments of 1990 which directs the 
Administrator to set technology based 
standards for incinerators. 


B. Total Dioxins/Furans Versus 
Toxicity Equivalents 


Many commenters thought that the 
dioxin/furan emission limits should be 
expressed in terms of toxicity 
equivalents (TEQ's) instead of total 
dioxins/furans. Several pointed out that 
the worldwide data base focuses on 
TEQ's, and past EPA and State actions 
have used TEQ’s. Some said that TEQ’s 
are a more appropriate basis for a 
standard than total dioxins/furans 
because TEQ’s take into account the 
variability in the toxicity of the isomers 
and, therefore, are a better indicator of 
health hazards. 

The MWC organic emissions 
standards could have been expressed in 
units of TEQ’s. However, as discussed 
below, this was judged to be 
inappropriate for a technology-based 
standard developed under section 111 of 
the CAA. 

The emission limits for total dioxins/ 
furans reflect the achievable 
performance levels of specific types of 
control technologies, and are not 
derived from any target levels of health 
risks. There is no indication that TEQ’s 
would be a better measure of emissions 
control performance than total dioxins/ 
furans. In addition, there is no way to 
select or operate technology for control 
of specific isomers given current 
knowledge. 

In this rulemaking, MWC organic 
emissions are measured in terms of total 
tetra- through octa-chlorinated dibenzo- 
p-dioxins and dibenzofurans. To arrive 
at the total dioxin/furan emission level, 
the emissions of each tetra- through 
octa-chlorinated dibenzo-p-dioxin and 
dibenzofuran homologue are added 
together. Total dioxin/furan emissions 
are expressed in units of ng/dscm (gr/ 
billion dscf). 

Another way of reporting dioxin/ 
furan emissions involves the use of 
toxicity equivalence factors (TEF’s). The 
TEF’s are assigned to specific dioxin 
and furan isomers to express toxicity in 
terms of TEQ’s of 2,3,7,8- 
tetrachlorodibenzo-p-dioxin. To express 
an emission limit in terms of TEQ’s, the 
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emissions of each dioxin/furan isomer 
or homologue are multiplied by the 
appropriate TEF, and the products are 


_added together. Total toxicity 


equivalents are expressed in units of ng/ 
dscm (gr/billion dscf) TEQ. 

A principal reason for not expressing 
emission limits as TEQ's is that some 
accommodation would have to be 
included in the standards for future 
changes in the values of the TEF’s. In 
1989, the EPA replaced its 1987 interim 
TEF scheme with an updated and 
simplified interim International TEF (I- 
TEF) procedure (the methodology for 
calculating TEF’s has not changed). 
Emission limits based on TEQ’s could be 
referenced permanently to the current I- 
TEF’s, but this would likely generate 
confusion when future permits, State 
regulations, etc., use post-1989 TEF 
values. Alternatively, TEQ emission 
limits could be revised each time the 
TEF’s are revised (based on no changes 
in total dioxins/furans and no intended 
changes in control technologies), but this 
presents some technical uncertainties 
regarding achievability of the revised 
emission limits if there are major 
changes in TEF’s for some groups of 
dioxin/furan compounds. Furthermore, a 
review of tests from several MWC’s 
included in Docket No. A-89-08 shows 
that total tetra- through octa-chlorinated 
dibenzo-p-dioxins and dibenzofurans 
correlate with TEQ’s and will, therefore, 
assure control of toxic emissions. Total 
dioxin/furan emissions are also simpler 
to calculate. 

The reference test method for total 
tetra- through octa-chlorinated dibenzo 
p-dioxins and dibenzofurans being 
promulgated in a separate part of 
today’s Federal Register (Method 23) 
requires measurement and reporting of 
some 31 of the 210 chemical compounds 
that comprise dioxins/furans. This 
information can be used to calculate 
total dioxin/furan emissions, and when 
combined with a set of TEF values, is 
also sufficient to permit the calculation 
of TEQ emissions and estimation of 
associated health risks, if this is desired. 

As mentioned above, TEF’s are 
subject to change as new scientific data 
become available. Using the EPA’s 1987 
interim TEF scheme, the 30 ng/dscm (12 
gr/billion dscf) total dioxin/furan 
standard for MWC’s being promulgated 
today corresponds to a total TEQ of 
about 0.46 ng/dscm (0.18 gr/billion dscf). 
Using the I-TEF scheme that has been 
adopted by EPA, the 30 ng/dscm (12 gr/ 
billion dscf) total dioxin/furan standard 
corresponds to a TEQ of about 0.98 ng/ 
dscm (0.39 gr/billion dscf). 

In changing from the 1987 scheme to 
the I-TEF scheme, the total TEQ level at 
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an MWC would double even though the 
actual emission level would not change. 
Emission levels expressed as TEQ’s will 
continue to change as TEF’s are revised. 
For risk-based standards, the use of 
TEQ's may be appropriate. Because the 
standards in this rulemaking are 
technology-based, the EPA considers the 
total dioxin/furan approach more 
appropriate for specifying these 
emission limits. 


C. Acid Gas Compliance 


Some commenters were concerned 
that the test method for HCl (Method 26) 
may not be accurate for calculating HCl 
emission levels or percent reductions at 
MWC units where MSW is cofired in 
cement kilns due to potential ammonium 
chloride interference. 

It is expected that most cement kilns 
cofiring MSW will fire fuel feed streams 
containing less than 30 percent MSW, 
and will, therefore, be exempt from the 
standards as cofired combustors. 
However, if Method 26 testing at a 
cement kiln or any other type of MWC 
indicates noncompliance with the HC1 
emission limits and the facility believes 
noncompliance is due to ammonium 
choloride interference, the owner or 
operator of the facility can apply to the 
Agency for use of an alternate test 
method under 40 CFR 60.8(b) or 
alternate test conditions under 40 CFR 
60.8(c) of the General NSPS Provisions. 


D. Mercury Emissions 


Under the proposal, a mercury 
emission limit was not included, but a 
requirement to remove household 
batteries was proposed. The proposal 
Federal Register notice (52 FR 52251) 
indicated EPA would review the 
mercury issue prior to promulgation and 
decide whether the final standards 
would retain the battery separation 
requirement, include mercury limits, or 
include both. 

Some commenters believed that a 
mercury limit should not be established. 
Several pointed out that test data on 
mercury control by SD/FF systems are 
highly variable. One commenter 
submitted reports which showed SD/FF 
systems apparently did not remove 
mercury in some tests. Several 
commenters thought further research 
was needed to quantify mercury 
emissions from MWC’s and that a full 
range of control techniques, including 
post-combustion emission control, 
source reduction, materials separation, 
and product prohibition or 
reformulation, should be reevaluated. 
Others thought mercury regulations 
snould be postponed until mechanisms 
affecting mercury emissions and their 
collection are sufficiently understood. 


One commenter said validation studies 
of mercury Test Method 101A have not 
been performed on MWC’s. 

On the other hand, some commenters 
thought mercury emission limits should 
be set because mercury poses a health 
risk and can bioaccumulate in the 
environment. Several pointed out that 
the MWC metals emission standard, 
based on the use of SD/FF systems, will 
not ensure mercury control since 
mercury is volatile. Some suggested 
consideration of wet scrubbers and 
activated carbon for mercury control. 

After proposal, the Agency gathered 
additional information and examined 
mercury emissions data from several 
MWC'’s with various acid gas and PM 
control systems and other types of add- 
on controls for reducing me 
emissions. These data and information 
on mercury emissions and control were - 
entered into Docket No. A-89-08, 
section IV-M. The Agency is not 
adopting mercury standards in today’s 
standards. However, section 129 of the 
CAA Amendments of 1990 requires that 
mercury, lead, and cadmium emission 
limits be promulgated within 12 months 
of the date of enactment of the CAA 
Amendments. Mercury, lead, and 
cadmium standards will be adopted in 
accordance with that directive. A 
separate Federal Register notice dealing 
with mercury emission limits and other 
additions to the MWC standards 
required by the 1999 CAA Amendments 
will be issued in the near future. 


X. Administrative 
A. Docket 


The docket (Docket No. A-89-08) is an 
organized and complete file of all the 
information considered by EPA in the 
development of this rulemaking. The 
docket is a dynamic file, since material 
is added throughout the rulemaking 
development. The docketing system is 
intended to allow members of the public 
and industries involved to readily 
identify and locate documents so that 
they can effectively participate in the 
rulemaking process. Along with the 
statement of basis and purpose of the 
proposed and promulgated standards 
and the EPA responses to significant 
comments, the contents of the docket, 
except for Interagency review materials, 
will serve as the record in éase of 
judicial review [section 307(d)(7)(A)]. 
The docket number for this rulemaking 
is A-89-08. 


B. Clean Air Act Procedural 
Requirements 


1. Effective Date—Sections 111 and 
129 


The effective date of this regulation is 
6 months after February 11, 1991. 
Section 129 of the CAA of 1990 provides 
that standards of performance for 
MWC's become effective 6 months 
following promulgation and apply to 
affected facilities of which the 
construction or modification was 
commenced after the date of proposal, 
December 20, 1989. 

2. Administrator Listing—Section 111 

As prescribed in section 111, the 
promulgation of these standards was 
preceded by the Administrator's 
determination (52 FR 25399, July 7, 1987) 
that MWC’s contribute significantly to 
air pollution that may reasonably be 
anticipated to endanger public health or 
welfare. 

3. External Participation—Section 117 

In accordance with section 117 of the 
Act, publication of these promulgated 
standards was preceded by consultation 
with appropriate advisory committees, 
independent experts, and Federal 
departments and agencies. 

4. Periodic Review—Section 111 

This regulation will be reviewed 4 
years from the date of promulgation as 
required by the CAA. This review will 
include an assessment of such factors as 
the need for integration with other 
programs, the existence of alternative 
methods, enforceability, improvements 
in emission control technology, and 
reporting requirements. 

5. Economic Impact Assessment— 
Section 317 

Section 317 of the CAA requires the 
Administrator to prepare an economic 
impact assessment for any new source 
performance standard promulgated 
under section 111(b) of the Act. An 
economic impact assessment was 
prepared for the standards being 
promulgated today. All aspects of the 
assessment were considered in the 
formulation of the standards being 
promulgated. The economic impact 
assessment is included in the BID’s that 
are in the docket. 


C. Office of Management and Budget 
Reviews 


1. Paperwork Reduction Act (PRA) 


Information collection requirements 
associated with this regulation (those 
included in 40 CFR part 60, subpart A 
and subpart Ea) have been approved by 
the Office of Management and Budget 
(OMB) under the provisions of the PRA 
of 1980, 44 U.S.C. 3501 et seq. and have 
been assigned OMB control number 
(2060-0211). 

The average annual burden of the 
reporting and recordkeeping 
requirements associated with the 
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proposed regulation during the first 3 
years of the NSPS would be less than 65 
person years, based on an average of 26 
respondents per year. 


2. Executive Order (E.O.) 12291 review 


Under E.O. 12291, the Agency must 
judge whether a regulation is a “major 
rule” and therefore subject to the 
requirement of a regulatory impact 
analysis (RIA). The standards being 
promulgated today are major because 
they are projected to result in industry- 
wide annualized costs of more than $100 
million in the fifth year after the 
standards go into effect. The Agency 
prepared a regulatory impact analysis 
for proposal of the standards, and 
updated it (along with the economic 
assessment) for this promulgation. The 
revision and update of the regulatory 
impact analysis is included in the BID's 
that are in the docket. This regulation 
was submitted to the OMB for review as 
required by Executive Order 12291. 


D. Regulatory Flexibility Act 


Compliance 


The Regulatory Flexibility Act (RFA) 
(Pub. L. 96-354, September 19, 1980) 
requires consideration of the impacts of 
regulations on smal} entities, which are 
small businesses, small organizations, 
and small governments. The major 
purpose of the RFA is to keep regulatory 
requirements from getting out of 
proportion to the scale of the entities 
being regulated, without compromising 
the objectives of, in this case, the CAA. 
If a regulation is likely to have a 
significant economic impact on a 
substantia] number of smal] entities, the 
Agency may give special consideration 
to those small entities when analyzing 
regulatory alternatives and drafting the 
regulation. Definitions of small entities 
are flexible. For analysis of the 
standards, the Agency considers a small 
business in this industry to one with 
annual gross revenue less than $6 
million, and a sma}) government to be 
one that serves a population less than 
50,000. 

The Agency concludes that no small 
governments will be building an MWC 
large enough that it will be covered by 
the standards. An MWC plant generally 
has two or more MWC units. Two 225 
Mg/day (250 tpd) units would have an 
aggregate plant capacity of 450 Mg/day 
(500 tpd). A 450 Mg/day (500 tpd) MWC 
enn would serve a community of 

,000 assuming each person generates 
1.8 18k (4 Ib) of municipal solid waste per 
day and sends al) of it to the MWC, 
which would be operated at 860 percent 
of capacity. 

The Agency knows of only one 
planned MWC that will be owned by a 


small business and will have a capacity 
between 35 and 90 Mg/day (39 and 100 
tpd), and projects from this information 
that the number of planned small 
business MWC's affected by the 
standards will be insubstantial or zero. 
The Agency therefore, certifies that the 
standards will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 40 CFR Parts 51, 52 
and 60 

Air pollution control, Incorporation by 
reference, Intergovernmental relations, 
Reporting and recordkeeping 
requirements, Municipal waste 
combustors, Municipal solid waste. 

Date: January 11, 1991. 
F. Henry Habicht, 
Administrator. 

For the reasons set forth in the 
preamble, parts 51, 52, and 60, chapter I, 


title 40 of the Code of Federal 
Regulations, are amended as follows: 


PART 51—REQUIREMENTS FOR 
PREPARATION, ADOPTION, AND 
i OF IMPLEMENTATION 


1. The authority citation for part 51 
continues to read as follows: 

Authority: Secs. 101{b)(1). 110, 160-169, 
171-178, and 301(a) of the Clean Air Act: 42 


U.S.C. 7401(b){1), 7410, 7470-7479, 7501-7508, 
and 7601(a). 


§ 51.166 [Amended] 

2. In § 51.166(b)(23)(i) the Pollutant | 
and Emission Rate is amended by 
adding an entry to the end to read as 
follows: 

Municipal waste combustor organics 

(measured as total tetra- through octa- 


chlorinated dibenzo-p-dioxins and 
dibenzofurans): 3.2 x 10° *megagrams per 


year (3.5 X 10°* tons per year) 
Municipal waste combustor metals 


(measured as articulate matter): 14 


megagrams per year (15 tons per year) 
Municipal waste combustor acid gases 


(measured as sulfur dioxide and hydrogen 


chloride): 36 megagrams per year (40 tons 
per year) 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


3, The authority citation for part 52 


continues to read as follows: 
Authority: 42 U.S.C. 7401-7462. 
§ 52.21 (Amended] 


4. In § 52.21(b)(23){i) the Pollutant and 


Zmission Rate is amended by adding an 


entry to the end to read as follows: 


Municipal waste combustor organics 
(measured as total tetra- through octa- 


chlorinated dibenzo-p-dioxins and 
dibenzofurans): 3.2 x 10~* megagrams per 
year {3.5 < 10° * tons per year). Municipal 
waste combustor metals (measured as 
particulate matter): 14 megagrams per year 
(15 tons per year) 

Municipal waste combustor acid gases 
(measured as sulfur dioxide and hydrogen 
chloride): 36 megagrams per year (40 tons — 
per year) 


PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES 


5. The authority citation for part 60 
continues to read as follows: 


Authority: 42 U.S.C. 7401, 7411, 7414, 7416, 
and 7601. 


6. Part 60 is amended by revising 
paragraph (h) to read as follows: 


§ 60.17 incorporation by reference 
e + * ® * 

(h) The following material is available 
for purchase from the American Society 
of Mechanical Engineers (ASME), 345 
East 47th Street, New York, New York 
10017. 

(1) ASME QRO-1-1989. Standard for 
the Qualification and Certification of 
Resource Recovery Facility Operators. 
IBR Approved for § 60.56a. 

(2) ASME PTC 4.1. Power Test Codes: 
Test Code for Steam Generating Units 
(1972). IBR Approved for §§ 60.46b and 
60.58a(h). 

(3) ASME Interim Supplement 19.5 on 
Instruments and Apparatus; 
Application, Part II of Fluid Meters, 6th 
Edition (1971). IBR Approved for 

7. Part 60 is amended by adding 
subpart Ea as follows: 


——e 


Municipal Waste Combustors 


Sec. 

60.50a Applicability and delegation of 
authority. 

60.51a Definitions. 

80.52a Standard for municipal waste 
combustor metals. 

60.53a Standard for municipal waste 
combustor organics. 

60.54a Standard for municipal waste 
combustor acid gases. 

60.55a Standard for nitrogen oxides. 

60.56a Standard for municipal waste 


combustor operating practices. 
60.57a [Reserved] 


80.58a Compliance and performance testing. 


60.59a Reporting and recordkeeping 
requirements. 
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Subpart Ea—Standards of 
Performance for Municipal Waste 
Combustors 


§60.50a Applicability and delegation of 
authority. 

(a) The affected facility to which this 
subpart applies is each MWC unit with 
an MWC unit capacity greater than 225 
megagrams per day (250 tons per day) of 
MSW or RDF for which construction, 
modification, or reconstruction is 
commenced after December 20, 1989. 

(b) [Reserved] 

(c) Affected facilities that combust 
tires or fuel derived solely from tires and 
that combust no other MSW or RDF are 
exemipt from all provisions of this 
subpart except the initial report required 
under § 60.59a, paragraph (a). 

(d) Cofired combustors, as defined 
under § 60.51a, are exempt from all 
provisions of this subpart except the 
initial report required under § 60.59a, 
paragraph (a), and records and reports 
of the daily weight of MSW or RDF and 
other fuels fired as required under 
§ 60.59a, paragraphs (b)(14) and (m). 

(e) Cofired combustors that are 
subject to a Federally-enforceable 
permit limiting the operation of the 
combustor to no more than 225 
megagrams per day (250 tons per day) of 
MSW or RDF are exempt from all 
provisions of this subpart. 

(f) Physical or operational changes 
made to an existing MWC unit solely to 
comply with emission guidelines under 
subpart Ca are not considered a 
modification or reconstruction and do 
not bring an existing MWC unit under 
this subpart. 

(g) Municipal waste combustors 
combusting medical waste combined 
with other MSW are subject to all 
provisions of this subpart. Units 
combusting solely medical waste are not 
covered by this subpart. 

(h) The following authorities shall be 
retained by the Administrator and not 
transferred to a State: 

None 


(i) This subpart shall become effective 


on August 12, 1991. 


§$60.51a Definitions. 

ASME means the American Society of 
Mechanical Engineers. 

Batch MWC means an MWC unit 
designed such that it cannot combust 
MSW continuously 24 hours per day 
because the design does not allow waste 


to be fed to the unit or ash to be 


removed while combustion is occurring. 


Bubbling fluidized bed combustor 


means a fluidized bed combustor in 
which the majority of the bed material 


remains in a fluidized state in the 
primary combustion zone. 


Chief facility operator means the 
person in direct charge and control of 
the operation of an MWC and who is 
responsible for daily on-site supervision, 
technical direction, management, and 
overall performance of the facility. 

Circulating fluidized bed combustor 
means a fluidized bed combustor in 
which the majority of the fluidized bed 
material is carried out of the primary 
combustion zone and is transported 
back to the primary zone through a 
recirculation loop. 

Coal/RDF mixed fuel fired combustor 
means a combustor that fires coal and 
RDF simultaneously. 

Cofired combustor means a unit 
combusting MSW or RDF with a non- 
MSW fuel and subject to a Federally 
enforceable permit limiting the unit to 
combusting a fuel feed stream, 30 
percent or less of the weight of which is 
comprised, in aggregate, of MSW or RDF 
as measured on a 24-hour daily basis. A 
unit combusting a fuel feed stream, more 
than 30 percent of the weight of which is 
comprised, in aggregate, of MSW or RDF 
shall be considered an MWC unit and 
not a cofired combustor. Cofired 
combustors which fire less than 30 
percent segregated medical waste and 
no other municipal solid waste are not 
covered by this subpart. 

Continuous emission monitoring 
system or CEMS means a monitoring 
system for continuously measuring the 
emissions of a pollutant from an 
affected facility. 

Dioxin/furan means total tetra- 
through octachlorinated dibenzo-p- 
dioxins and dibenzofurans. 

Federally-enforceable means all 
limitations and conditions that are 
enforceable by the Administrator 
including the requirements of 40 CFR 
parts 60 and 61, requirements within any 
applicable State implementation plan, 


and any permit requirements 
established under 40 CFR 52.21 or under 


49 CFR 51.18 and 40 CFR 51.24. 


four-hour block average or 4-fhour 


block average means the average of all 


hourly emission rates when the affected 
facility is operating and combusting 
MSW measured over 4-hour periods of 
time from 12 midnight to 4 a.m., 4 a.m. to 


8 a.m., 8 a.m. to 12 noon, 12 noon to 4 
p-m., 4 p.m. to & p.m., and & p.m. to 1Z 


midnight. 

Large MWC plant means an MWC 
plant with an MWC plant capacity 
greater than 225 megagrams per day (250 
tons per day) of MSW. 


Mass burn refractory MWC means a 
combustor that combusts MSW ina 
refractory wall furnace. This does not 


include rotary combustors without 
waterwalls. 
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Mass burn rotary waterwall MWC 
means a combustor that combusts MSW 
in a cylindrical rotary waterwall 
furnace. This does not include rotary 
combustors without waterwalls. 

Mass burn waterwall MWC means a 
combustor that combusts MSW in a 
conventional waterwall furnace. 

Maximum demonstrated particulate 
matter control device temperature 
means the maximum 4-hour block 
average temperature measured at the 
final particulate matter control device 
inlet during the most recent dioxin/furan 
test demonstrating compliance with the 
applicable standard for MWC organics 
specified under § 60.53a. If more than 
one particulate matter control device is 
used in series at the affected facility, the 
maximum 4-hour block average 
temperature is measured at the final 
particulate matter control device. 

Maximum demonstrated MWC unit 
load means the maximum 4-hour block 
average MWC unit load achieved during 
the most recent dioxin/furan test 
demonstrating compliance with the 
applicable standard for MWC organics 
specified under § 60.53a. 

Medical waste means any solid waste 
which is generated in the diagnosis, 
treatment, or immunization of human 
beings or animals, in research pertaining 
thereto, or in production or testing of 
biologicals. Medical waste does not 
include any hazardous waste identified 
under subtitle C of the Resource 


Conservation and Recovery Act or any 
household waste as defined in 


regulations under subtitle C of the 
Resource Conservation and Recovery 


Act. 


Modular excess air MWC means a 
combustor that combusts MSW and that 


is not field-erected and has multiple 
combustion chambers, all of which are 
designed to operate at conditions with 
combustion air amounts in excess of 
theoretical air requirements. 

Modular starved air MWC means a 
combustor that combusts MSW and that 


is not field-erected and has multiple 
combustion chambers in which the 
primary combustion chamber is 
designed to operate at substoichiometric 
conditions. 

Municipal-type solid waste or MSW 
means household, commercial /retail, 
and/or institutional waste. Household 
waste includes material discarded by 
single and multiple residential 
dwellings, hotels, motels, and other _ 
similar permanent or temporary housing 
establishments or facilities. 

Commercial /retail waste includes 


material discarded by stores, offices, 


restaurants, warehouses, 


nonmanufacturing activities at industrial 
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facilities, and other similar 
establishments or facilities. Institutional 
waste includes material discarded by 
schools, hospitafs, nonmanufacturing 
activities at prisons and government 
facilities and other similar 
establishments or facilities. Household, 
commercial/retail, and institutional 
waste do not include sewage, wood 


pallets, construction and demolition 
wastes, indu process or 
manufacturing wastes, or motor vehiclea 
{including motor vehicle parts or vehicle 
fluff}. Municipal-type solid waste does: 
include motor vehicle maintenance 
materials, limited ta vehicle ba tteries, 
used motor ail, and tires. Municipal type 
solid waste does not include wastes that 
are solely segregated medical wastes. 
However, any mixture of segregated 
medical wastes and other wastes which 
Contains more than 30 percent waste 
medical! waste discards, is considered to 
be municipal-type solid waste. 

Municipal waste combustor or MWC 
or MWC unit means any device that 
combusts, solid, liquid, or gasified MSW 
including, but not limited to, field- 
erected incinerators (with or without 
heat recovery), modular incinerators 
(starved air or excess air), boilers (i.e., 
steam generating units), furnaces 
(whether suspension-fired, grate-fired, 
mass-fired, or fluidized bed-fired) and 
gasification/combustion units. This does 
not include combustion units, engines, or 
other devices that combust landfill gases 
collected by landfill gas collection 
systems. 

MWC acid gases means all acid gases 
emitted in the exhaust gases from MWC 
units including, but not limited to, sulfur 
dioxide and hydrogen chloride gases. 

MWC metals means metals and metal 
compounds emitted in the exhaust gases 
from MWC units. 

MWC organics means organic 
compounds emitted in the exhaust gases 
from MWC units and includes total 
tetra- through octa-chlorinated dibenzo- 
p-dioxins and dibenzofurans. 

MWC plant means one or more MWC 
units at the same location for which 
construction, modification, or 
reconstruction is commenced after 
December 20, 1989. 

MWC plant capacity means the 
aggregate MWC unit capacity of all 
MWC units at an MWC plant for which 
construction, modification, or 
reconstruction commenced after 
December 20, 1989. Any MWC units for 
which construction, modification, or 
reconstruction is commenced on or 
before December 20, 1989, are not 
included for determining applicability 
under this subpart. 

MCW unit capacity means the 
maximum design charging rate of an 


MWC unit expressed in megagrams per 


day (tons per day) of MSW combusted, 
calculated according to the procedures 
under § 60.58a, paragraph (j). Municipal 
waste combustor unit capacity is 
calculated using a design heating value 
of 10,500 kilojoules per kilogram (4,500 
British thermal units per pound) for 
MSW and 19,800 kilojoules per kilogram 
(8,500 British thermal units per pound) 
for medical waste. The calculational 
procedures under $ 60.58a(j) include : 
procedures for determining MWC unit 
capacity for batch MWC’s and cofired 
combustors and combustors firing 


mixtures of medica) waste and other 


MSW. | 

Particulate matter means total 
particulate matter emitted from MWC 
units as measured by Method 5 (see 
$ 60.58a). 

Potential hydrogen chloride emission 
rate means the hydrogen chloride 
emission rate that would occur from 
combustion of MSW in the absence of 
any hydrogen chloride emissions 
control. ’ - Naik 

Potential sulfur dioxide emission rate 
means the sulfur dioxide emission rate 
that would occur from combustion of 
MSW in the absence of any sulfur 
dioxide emissions control. 

Refuse-derived fuel or RDF means a 
type of MSW produced by processing 
MSW through shredding and size 
classification. 

This includes all classes of RDF 
including low density fluff RDF through 
densified RDF and RDF fuel pellets. 

RDF stoker means a steam generating 
unit that combusts RDF in a semi- 
suspension firing mode using air-fed 
distributors. 

Same location means the same or 
contiguous property that is under 
common ownership or control, including 
properties that are separated only by a 
street, road, highway, or other public 
right-of-way. Common ownership or 
control includes properties that are 
owned, leased, or operated by the same 
entity, parent entity, subsidiary, 
subdivision, or any combination thereof, 
including any municipality or other 
governmental! unit, or any 
quasigovernmental authority (e.g., a 
public utility district or regional waste 
disposal authority). 

Shift supervisor means the person in 
direct charge and control of the 
operation of an MWC and who is 
responsible for on-site supervision, 
technical direction, management, and 
overall performance of the facility 
during an assigned shift. 

Standard conditions means a 
temperature of 293° Kelvin (68° 
Fahrenheit) and a pressure of 101.3 
kilopascals (29.92 inches of mercury). 


Twenty-four hour daily average or 24- 
hour daily average means the arithmetic 


or geometric mean (as specified in 

§ 60.56a (e}, (g}, or (h} as applicabie} of 
all hourly emission rates when the ~ 
affected facility is operating and firing 
MSW measured over a 24-hour period 
between 12 midnight and the following 


midnight, 


§60.52a Standard for municipal waste 


(a}] On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an affected 
facility located within a large MWC 
pliant shall cause to be discharged into 
the atmosphere from that affected 
facility any gases that contain 
particulate matter in excess of 34 
milligrams per dry standard cubic meter 
(0.015 grains per dry standard cubic 
foot), corrected to 7 percent oxygen (dry 
basis}. 

(b) On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an affected 
facility subject to the particulate matter 
emission limit under paragraph (a) of 
this section shall cause to be discharged 
into the atmosphere from that affected 
facility any gases that exhibit greater 
than 10 percent opacity (6-minute 
average). 

(c) fReserved] 


§ 60.53a. Standard for municipal waste 
combustor organics. ; 

(a) [Reserved] 

(b) On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an affected 
facility located within a large MWC 
plant shall cause to be discharged into 
the atmosphere from that affected 
facility any gases that contain dioxin/ 
furan emissions that exceed 30 
nanograms per dry standard cubic meter 
(12 grains per billion dry standard cubic 
feet), corrected to 7 percent oxygen (dry 
basis). 


§60.54a Standard for municipal waste 
combustor acid gases. 

(a) [Reserved] 

(b) [Reserved] 

(c) On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an affected 
facility located within a large MWC. 
plant shall cause to be discharged into 
the atmosphere from that affected 
facility any gases that contain sulfur 
dioxide in excess of 20 percent of the 
potential sulfur dioxide emission rate 
(80 percent reduction by weight or 
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volume) or 30 parts per million by 
volume, corrected to 7 percent oxygen 
(dry basis), whichever is less stringent. 
The averaging time is specified in 
§ 60.58a{e). 

(da) On and after the date on which the 
initial compliance test is completed or is 


required to be completed under § 60.8, 
no owner or operator of an affected 


facility located within a large MWC 
plant shall cause to be discharged into 
the atmosphere from that affected 
facility any gases that contain hydrogen 
chloride in excess of 5 percent of the 
potential hydrogen chloride emission 
rate (95 percent reduction by weight or 
volume) or 25 parts per million by 


volume, corrected to 7 percent oxygen 
(dry basis), whichever is less stringent. 


§$60.55a Standard for nitrogen oxides. 


On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an a 
facility located within a large MWC 
plant shall cause to be discharged into 
the atmosphere from that affected 
facility any gases that contain nitrogen 
oxides in excess of 180 parts per million 
by volume, corrected to 7 percent 
oxygen (dry basis). The averaging time 
is specified under § 60.58a(g). 


§60.56a Standards for municipal waste 
combustor operating practices. 


(a) On and after the date on which the 
initial compliance test is completed or is 
required to be completed under § 60.8, 
no owner or operator of an affected 
facility located within a large MWC 
plant shall cause such facility to exceed 
the carbon monoxide standards shown 
in table 1. 


TABLE 1.—MWC OPERATING STANDARDS 


a ee eae 
a measurement of 


rected to 7 7 percent oxygen (ery basis). The ererag: 
re 
are specified 60.58a(h). 

a No owner or operator of an 
affected facility located within a large 
MWC plant shall cause such facility to 
operate at a load level greater than 110 


percent of the maximum demonstrated 


MWC unit load as defined in § 60.51a. 
The averaging time is specified under 
§ 60.58a{h). 


(c) No owner or operator of an 
affected facility located within a large 
MWC plant shall cause such facility to 


operate at a temperature, measured at 
the final particulate matter control 


device inlet, exceeding 17° Centigrade 
(30° Fahrenheit) above the maxizium 
demonstrated particulate matter control 
device temperature as defined in 

§ 60.5ia. The averaging time is specified 
under § 60.58a{h). 

(d} Within 24 months from the date of 
start-up of an affected facility or before 
February 11, 1993, whichever is later, 
each chief facility operator and shift 
supervisor of an affected facility located 
within a large MWC plant shall obtain 
and keep current either a provisional or 
operator certification in accordance 
with ASME QRO-1-1989 (incorporated 
by reference, see § 60.17) or an 
equivaient State-approved certification 
program. 

(e) No owner or operator of an 
affected facility shall allow such 
affected facility located at a large MWC 
plant to operate at any time without a 
certified shift supervisor, as provided 
under paragraph (d) of this section, on 
duty at the affected facility. This 
requirement shall take effect 24 months 
after the date of start-up of the affected 
facility or on and after February 11, 
1993, whichever is later. 

(f) The owner or operator of an 
affected facility located within a large 
MWC plant shall develop and update on 
a yearly basis a sitespecific operating 
manual! that shall, at a minimum, 
address the following elements of MWC 
unit operation: 

(1) Summary of the applicable 
standards under this subpart; 

(2) Description of basic combustion 
theory applicable to an MWC unit; 

(3) Procedures for receiving, handling, 
wal feeding MSW; 

(4) MWC unit start-up, shutdown, and 
malfunction procedures; 

(5) Procedures for maintaining proper 
combustion air supply levels; 

(6) Procedures for operating the MWC 
unit within the standards established 
under this subpart; 

(7) Procedures for responding to 
periodic upset or off-specification 
conditions; 

(8) Procedures for minimizing 
particulate matter carryover; 

(9) Procedures for monitoring the 
degree of MSW burnout; 

(10) Procedures for handling ash; 

(11) Procedures for monitoring MWC 
unit emissions; and 


(12) Reporting and recordkeeping 
procedures. 


(g) The owner or operator of an 
affected facility located within a large 


MWC plant shal) establish a program 
for reviewing the operating manual 
annually with each person who has 
responsibilities affecting the operation 
of an affected facility including, but not 
limited to, chief facility operators, shift 


supervisors, control room operators, ash 


handlers, maintenance personnel, and 
crane/load handlers. 

(h) The initial review of the operating 
manual, as specified under paragraph [g) 
of this section, shall be conducted prior 
to assumption of responsibilities 
affecting MWC unit operation by any 
person required to undergo training 
under paragraph (g) of this section. 
Subsequent reviews of the manual shall 
be carried out annually by each such 
person. 

(i) The operating manual shall be kept 
in a readily accessible location for all 
persons required to undergo training 
under paragraph (g) of this section. The 
operating manual and records of 
training shall be available for inspection 
by EPA or its delegated enforcement 
agent upon request. 

(j) [Reserved] 


(k) [Reserved] 


§60.57a [Reserved] 


(a) The standards under this subpart 
apply at all times, except during periods 
of start-up, shutdown, or malfunction; 
provided, however, that the duration of 
start-up, shutdown, or malfunction shall 
not exceed 3 hours per occurrence. 

(1) The start-up period commences 
when the affected facility begins the 
continuous burning of MSW and does 
not include any warm-up period when 
the affected facility is combusting only a 
fossil fuel or other non-MSW fuel and no 
MSW is being combusted. 

(2) Continuous burning is the 
continuous, semicontinuous, or batch 
feeding of MSW for purposes of waste 
disposal, energy production, or 
providing heat to the combustion system 
in preparation for waste disposal or 
energy production. The use of MSW 
solely to provide thermal protection of 
grate or hearth during the start-up 
period shall not be considered to be 
continuous burning. 

(b) The following procedures and test 
methods shall be used to determine 
compliance with the emission limits for 
particulate matter under § 60.52a: 
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(1) Method 1 shall be used to select 
sampling site and number of traverse 
points. 

(2) Method 3 shall be used for gas 
analysis. 

(3) Method 5 shall be used for 
determining compliance with the 
particulate matter emission standard. 
The minimum sample volume shall be 
1.7 cubic meters (60 cubic feet). The 
probe and filter holder heating systems 
in the sample train shall be set to 
provide a gas temperature no greater 
than 160°+14° Centigrade (320°+25° 
Fahrenheit). An oxygen or carbon 
dioxide measurement shall be obtained 
simultaneously with each Method 5 run. 

(4) For each Method 5 run, the 
emission rate shall be determined using: 

(i) Oxygen or carbon dioxide 
measurements, 

(ii) Dry basis F factor, and 

(iii) Dry basis emission rate 
calculation procedures in Method 19. 

(5) An owner or operator may request 
that compliance be determined using 
carbon dioxide measurements corrected 
to an equivalent of 7 percent oxygen. 
The relationship between oxygen and 
carbon dioxide levels for the affected 
facility shall be established during the 
initial compliance test. 

(6) The owner or operator of an 
affected facility shall conduct an initial 
compliance test for particulate matter 
and opacity as required under § 60.8. 

(7) Method 9 shall be used for 
determining compliance with the opacity 
limit. 

(8) The owner or operator of an 
affected facility shall install, calibrate, 
maintain, and operate a CEMS for 
measuring opacity and record the output 
of the system on a 6-minute average 
basis. 

(9) Following the date the initial 
compliance test for particulate matter is 
completed or is required to be 
completed under § 60.8 for an affected 
facility located within a large MWC 
plant, the owner or operator shall 
conduct a performance test for 
particulate matter on an annual basis 
(no more than 12 calendar months 
following the previous compliance test). 

(10) [Reserved] 

(c) [Reserved] 

(d) The following procedures and test 
methods shall be used to determine 
compliance with the limits for dioxin/ 
furan emissions under § 60.53a: 

(1) Method 23 shall be used for 
determining compliance with the 
dioxin/furan emission limits. The 
minimum sample time shall be 4 hours 
per test run. 

(2) The owner or operator of an 
affected facility shall conduct an initial 


compliance test for dioxin/furan 
emissions as required under § 60.8. 

(3) Following the date of the initial 
compliance test or the date on which the 
initial compliance test is required to be 
completed under § 60.8, the owner or 
operator of an affected facility located 
within a large MWC plant shall conduct 
a performance test for dioxin/furan 
emissions on an annual basis (no more 
than 12 calendar months following the 
previous compliance test). 

(4) [Reserved] 

(5) An owner or operator may request 
that compliance with the dioxin/furan 
emissions limit be determined using 
carbon dioxide measurements corrected 
to an equivalent of 7 percent oxygen. 
The relationship between oxygen and 
carbon dioxide levels for the affected 
facility shall be established during the 
initial compliance test. 

(e) The following procedures and test 
methods shall be used for determining 
compliance with the sulfur dioxide limit 
under § 60.54a: 

(1) Method 19, section 5.4, shall be 
used to determine the daily geometric 
average percent reduction in the 
potential sulfur dioxide emission rate. 

(2) Method 19, section 4.3, shall be 
used to determine the daily geometric 
average sulfur dioxide emission rate. 

(3) An owner or operator may request 
that compliance with the sulfur dioxide 
emissions limit be determined using 
carbon dioxide measurements corrected 
to an equivalent of 7 percent oxygen. 
The relationship between oxygen and 
carbon dioxide levels for the affected 
facility shall be established during the 
initial compliance test. 

(4) The owner or operator of an 
affected facility shall conduct an initial 
compliance test for sulfur dioxide as 
required under § 60.8. Compliance with 
the sulfur dioxide emission limit and 
percent reduction is determined by using 
a CEMS to measure sulfur dioxide and 
calculating a 24-hour daily geometric 
mean emission rate and daily geometric 
mean percent reduction using Method 19 
sections 4.3 and 5.4, as applicable, 
except as provided under paragraph 
(e)(5) of this section. 

(5) For batch MWC’s or MWC units 
that do not operate continuously, 
compliance shall be determined using a 
daily geometric mean of all hourly 
average values for the hours during the 
day that the affected facility is 
combusting MSW. 

(6) The owner or operator of an 
affected facility shall install, calibrate, 
maintain, and operate a CEMS for 
measuring sulfur dioxide emissions 
discharged to the atmosphere and 
record the output of the system. 
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(7) Following the date of the initial 
compliance test or the date on which the 
initial compliance test is required to be 
completed under § 60.8, compliance with 
the sulfur dioxide emission limit or 
percent reduction shall be determined 
based on the geometric mean of the 
hourly arithmetic average emission rates 
during each 24-hour daily period 
measured between 12:00 midnight and 
the following midnight using: CEMS inlet 
and outlet data, if compliance is based 
on a percent reduction; or CEMS outlet 
data only if compliance is based on an 
emission limit. 

(8) At a minimum, valid CEMS data 
shall be obtained for 75 percent of the 
hours per day for 75 percent of the days 
per month the affected facility is 
operated and combusting MSW. 

(9) The 1-hour arithmetic averages 
required under paragraph (e)(7) of this 
section shall be expressed in parts per 
million (dry basis) and used to calculate 
the 24-hour daily geometric mean 
emission rates. The 1-hour arithmetic 
averages shall be calculated using the 
data points required under § 60.13(e)(2). 
At least two data points shall be used to 
calculate each 1-hour arithmetic 
average. 

(10) All valid CEMS data shall be used 
in calculating emission rates and 
percent reductions even if the minimum 
CEMS data requirements of paragraph 
(e)(8) of this Section are not met. 

(11) The procedures under § 60.1 3 
shall be followed for installation, 
evaluation, and operation of the CEMS. 

(12) The CEMS shall be operated 
according to Performance Specifications 
1, 2, and 3 (appendix B of part 60). 

(13) Quarterly accuracy 
determinations and daily calibration 
drift tests shall be performed in 
accordance with Procedure 1 (appendix 
F of part 60). 

(14) The span value of the CEMS at 
the inlet to the sulfur dioxide control 
device is 125 percent of the maximum 
estimated hourly potential sulfur dioxide 
emissions of the MWC unit, and the 
span value of the CEMS at the outlet to 
the sulfur dioxide control device is 50 
percent of the maximum estimated 
hourly potential sulfur dioxide 
emissions of the MWC unit. 

(15) When sulfur dioxide emissions 
data are not obtained because of CEMS 
breakdowns, repairs, calibration checks ~ 
and zero and span adjustments, 
emissions data shall be obtained by 
using other monitoring systems as 
approved by the Administrator or 
Method 19 to provide as necessary valid 
emission data for a minimum of 75 
percent of the hours per day for 75 
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percent of the days per month the unit is 
operated and combusting MSW. 

(16) Not operating a sorbent injection 
system for the sole purpose of testing in 
order to demonstrate compliance with 
the percent reduction standards for 
MWC acid gases shall not be considered 
a physical change in the method of 
operation under 40 CFR 52.21, or under 
regulations approved pursuant to 40 CFR 
51.166 or 40 CFR 51.165 (a) and (b). 

(f) The following procedures and test 
methods shall be used for determining 
compliance with the hydrogen chloride 
limits under § 60.54a: 

(1) The percentage reduction in the 
potential hydrogen chloride emissions 
(%Puc:) is computed using the following 


E, is the potential hydrogen chloride 
emission rate. 


E, is the hydrogen chloride emission rate 
measured at the outlet of the acid gas 
control device. 


(2) Method 26 shall be used for 
determining the hydrogen chloride 
emission rate. The minimum sampling 
time for Method 26 shall be 1 hour. 

(3) An owner or operator may request 
that compliance with the hydrogen 
chloride emissions limit be determined 
using carbon dioxide measurements 
corrected to an equivalent of 7 percent 
oxygen. The relationship between 
oxygen and carbon dioxide levels for 
the affected facility shall be established 
during the initial compliance test. 

(4) The owner or operator of an 
affected facility shall conduct an initial 
compliance test for hydrogen chloride as 
required under § 60.8. 

(5) Following the date of the initial 
compliance test or the date on which the 
initial compliance test is required under 
§ 60.8, the owner or operator of an 
affected facility located within a large 
MWC plant shall conduct a performance 
test for hydrogen chloride on an annual 
basis (no more than 12 calendar months 
following the previous compliance test). 

(6) [Reserved] 

(7) Not operating a sorbent injection 
system for the sole purpose of testing in 
order to demonstrate compliance with 
the percent reduction standards for 
MWC acid gases shall not be considered 
a physical change in the method of 
operation under 40 CFR 52.21, or under 
regulations approved pursuant to 40.CFR 
51.166 or 40 CFR 51.165 (a) and (b). 

(g) The following procedures and test 
methods shall be used to determine 


compliance with the nitrogen oxides 
limit under § 60.55a: 

(1) Method 19, section 4.1, shall be 
used for determining the daily arithmetic 
average nitrogen oxides emission rate. 

(2) An owner or operator may request 
that compliance with the nitrogen 
oxides emissions limit be determined 
using carbon dioxide measurements 
corrected to an equivalent of 7 percent 
oxygen. The relationship between 
oxygen and carbon dioxide levels for 
the affected facility shall be established 
during the initial compliance test. 

(3) The owner or operator of an 
affected facility subject to the nitrogen 
oxides limit under § 60.55a shall conduct 
an initial compliance test for nitrogen 
oxides as required under § 60.8. 
Compliance with the nitrogen oxides 
emission standard shall be determined 
by using a CEMS for measuring nitrogen 
oxides and calculating a 24-hour daily 
arithmetic average emission rate using 
Method 19, section 4.1, except as 
specified under paragraph (g)(4) of this 
section. 

(4) For batch MWC’s or MWC’s that 
do not operate continuously, compliance 
shall be determined using a daily 
arithmetic average of all hourly average 
values for the hours during the day that 
the affected facility is combusting MSW. 

(5) The owner or operator of an 
affected facility subject to the nitrogen 
oxides emissions limit under § 60.55a 
shall install, calibrate, maintain, and 
operate a CEMS for measuring nitrogen 
oxides discharged to the atmosphere 
and record the output of the system. 

(6) Following the initial compliance 
test or the date on which the initial 
compliance test is required to be 
completed under § 60.8, compliance with 
the emission limit for nitrogen oxides 
required under § 60.55a shall be 
determined based on the arithmetic 
average of the arithmetic average hourly 
emission rates during each 24-hour daily 
period measured between 12:00 midnight 
and the following midnight using CEMS 
data. 

(7) At a minimum valid CEMS data 
shall be obtained for 75 percent of the 
hours per day for 75 percent of the days 
per month the affected facility is 
operated and combusting MSW. 

(8) The 1-hour arithmetic averages 
required by paragraph (g)(6) of this 
section shall be expressed in parts per 
million volume (dry basis) and used to 
calculate the 24-hour daily arithmetic 
average emission rates. The 1-hour 
arithmetic averages shall be calculated 
using the data points required under 
§ 60.13(b). At least two. data points shall 
be used to.calculate each 1-hour 
arithmetic average. 


(9) All valid CEMS data must be used 
in calculating emission rates even if the 
minimum CEMS data requirements of 
paragraph (g)(7) of this section are not 
met. 

(10) The procedures under § 60.13 
shall be followed for installation, 
evaluation, and operation of the CEMS. 

(11) Quarterly accuracy 
determinations and daily calibration 
drift tests shall be performed in 
accordance with Procedure 1 (appendix 
F of part 60). 

(12) When nitrogen oxides emissions 
data are not obtained because of CEMS 
breakdowns, repairs, calibration checks, 
and zero and span adjustments, 
emission data calculations to determine 
compliance shall be made using other 
monitoring systems as approved by the 
Administrator or Method 19 to provide 
as necessary valid emission data for a 
minimum of 75 percent of the hours per 
day for 75 percent of the days per month 
the unit is operated and combusting 
MSW. 

(h) The following procedures shall be 
used for determining compliance with 
the operating standards under § 60.56a: 

(1) Compliance with the carbon 
monoxide emission limits in § 60.56a(a) 
shall be determined using a 4-hour block 
arithmetic average for all types of 
affected facilities except mass burn 
rotary waterwall MWC’s and RDF 
stokers. 

(2) For affected mass burn rotary 
waterwall MWC’s and RDF stokers, 
compliance with the carbon monoxide 
emission limits in § 60.56a(a) shall be 
determined using a 24-hour daily 
arithmetic average. 

(3) The owner or operator of an 
affected facility shall install, calibrate, 
maintain, and operate a CEMS for 
measuring carbon monoxide at the 
combustor outlet and record the output 
of the system. 

(4) The 4-hour and 24-hour daily 
arithmetic averages in paragraphs (h) (1) 
and (2) of this section shall be 
calculated from 1-hour arithmetic 
averages expressed in parts per million 
by volume (dry basis). The 1-hour 
arithmetic averages shall be calculated 
using the data points generated by the 
CEMS. At least two data points shall be 
used to calculate each 1-hour arithmetic 
average. 

(5) An owner or operator may request 
that compliance with the carbon 
monoxide emission limit be determined 
using carbon dioxide measurements 
corrected to an equivalent of 7 percent 
oxygen. The relationship between 
oxygen and carbon dioxide levels for 
the affected facility shall be established 
during the initial compliance test. 





(6) The following procedures shall be 
used to determine compliance with load 
level requirements under § 60.56a(b): 

(i) The owner or operator of an 
affected facility with steam generation 
capability recovery shall install, 
calibrate, maintain, and operate a steam 
flow meter and measure steam flow in 
kilograms per hour (pounds per hour) 
steam on a continuous basis and record 
the output of the monitor. Steam flow 
shall be calculated in 4-hour block 
arithmetic averages. 

(ii) The method contained in ASME 
Power Test Codes: Test Code for Steam 
Generating Units, PTC 4.1 (1972), Section 
4 (incorporated by reference, see 
§ 60.17) shall be used for calculating the 
steam flow required under paragraph 
(h)(6)(i) of this section. The 
recommendations of Instruments and 
Apparatus: Measurement of Quantity of 
Materials, ASME Interim Supplement 
19.5 (1971), chapter 4 (incorporated by 
reference, see § 60.17) shall be followed 
for design, construction, installation, 
calibration, and use of nozzles and 
orifices. 

(iii) The owner or operator of an 
affected facility without heat recovery 
shall: 

(A) [Reserved] _ 

(7) To determine compliance with the 
maximum particulate matter control 
device temperature requirements under 
§ 60.56a(c), the owner or operator of an 
affected facility shall install, calibrate, 
maintain, and operate a device for 
measuring temperature of the flue gas 
stream at the inlet to the final 
particulate matter control device on a 
continuous basis and record the output 
of the device. Temperature shall be 
calculated in 4-hour block arithmetic 
averages. 

(8) Maximum demonstrated MWC 
unit load shall be determined during the 
initial compliance test for dioxins/ 
furans and each subsequent 


where: 
HVp=design heating value in kilojoules 
per kil 
MSW =amount of non-medical MSW fired 
(daily basis) 
Med=amount of medical waste fired (daily 
basis) 


* For example, if one batch requires 16 hours, then 
24/18, or 1.5 batches, could be combusted in a 24- 
hour period. 


performance test during which 
compliance with the dioxin/furan 
emission limit under § 60.53a is 
achieved. Maximum demonstrated 
MWC unit load shall be the maximum 4- 
hour arithmetic average load achieved 
during the most recent test during which 
compliance with the dioxin/furan limit 
was achieved. 

(9) The maximum demonstrated 
particulate matter control device 
temperature shall be determined during 
the initial compliance test for dioxins/ 
furans and each subsequent 
performance test during which 
compliance with the dioxin/furan 
emission limit under § 60.53a is 
achieved. Maximum demonstrated 
particulate matter control device 
temperature shall be the maximum 4- 
hour arithmetic average temperature 
achieved at the final particulate matter 
control device inlet during the most 
recent test during which compliance 
with the dioxin/furan limit was 
achieved. 

(10) At a minimum, valid CEMS data 
for carbon monoxide, steam flow, and 
particulate matter control device inlet 
temperature shall be obtained 75 
percent of the hours per day for 75 
percent of the days per month the 
affected facility is operated and 
combusting MSW. 

(11) All valid data must be used in 
calculating the parameters specified 
under paragraph (h) of this section even 
if the minimum data requirements of 
paragraph (h)(10) of this section are not 
met. 

(12) Quarterly accuracy 
determinations and daily calibration 
drift tests for carbon monoxide CEMS 
shall be performed in accordance with 
Procedure 1 (Appendix F). 

(i) [Reserved] 

(j) The following procedures shall be 
used for calculating MWC unit capacity 
as defined under § 60.51a: ; 


MSW Med 


=i. | 
MSW +Med+19,800 MSW + Med 


If this equation is used, records must be 
kept of the daily amounts of medical 
waste and other MSW combusted. 

(ii) The owner or operator of an 
affected MWC firing both medical waste 
and other MSW may elect to assume a 
design heating value of 10,500 kilojoules 
per kilogram (4,500 British thermal units 
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(1) For MWC units capable of 
combusting MSW continuously for a 24- 
hour period, MWC unit capacity, in 
megagrams per day (tons per day) of 
MSW combusted, shall be calculated 
based on 24 hours of operation at the 
maximum design charging rate. The 
design heating values under paragraph 
(j)(4) of this section shall be used in 
calculating the design charging rate. 

(2) For batch MWC units, MWC unit 
capacity, in megagrams per day (tons 
per day) of MSW combusted, shall be 
calculated as the maximum design 
amount of MSW that can be charged per 
batch multiplied by the maximum 
number of batches that could be 
processed in a 24-hour period. The 
maximum number of batches that could 
be processed in a 24-hour period is 
calculated as 24 hours divided by the 
design number of hours required to 
process one batch of MSW, and may 
include fractional batches. The design 
heating values under paragraph (j)(4) of 
this section shall be used in calculating 
the MWC unit capacity in megagrams 
per day (tons per day) of MSW. 

(3) For cofired combustors, as defined 
under § 60.51a, MWC unit capacity is 
the maximum daily amount of MSW or 
RDF specified in a Federally- 
enforceable permit that can be 
combusted in the cofired combustor, 
expressed in megagrams per day (tons 
per day) of MSW. 

(4) MWC unit capacity shall be 
calculated using a design heating value 
of 10,500 kilojoules per kilogram (4,500 
British thermal units per pound) for all 
MSW except medical waste and 19,800 
kilojoules per kilogram (8,500 British 
thermal units per pound) for medical 
waste. If an affected MWC unit fires 
both medical waste and other MSW, 
either the procedure under (j)(4) (i) or (ii) 
of this section shall be used to 
determine the design heating value. 

(i) The design heating value may be 
prorated using the following equation: 


per pound) for all MSW and medical 
waste fired. If this assumption is used, 
records of the daily amount of MSW and 
medical waste combusted are not | 
required to be kept. 
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§60.59a Reporting and recordkeeping 
requirements. 

(a) The owner or operator of an 
affected facility located at an MWC 
plant with a capacity greater than 225 
megagrams per day (250 tons per day) 
shall provide notification of intent to 
construct and of planned initial start-up 
date and the type(s) of fuels that they 
plan to combust in the affected facility. 
The MWC unit capacity and MWC plant 
capacity and supporting capacity 
calculations shall be provided at the 
time of the notification of construction. 

(1) At the time of notification of 
construction, owners or operators of 
cofired combustors must provide 
estimates of the types and amounts of 
each fuel they plan to combust and the 
date on which they plan to start 
combusting MSW or RDF and shall 
submit a copy of a Federally- 
enforceable permit limiting the 
maximum amount of MSW that may be 
combusted in the cofired combustor in 
any single day (midnight to midnight), 
expressed in percent of the aggregate 
fuel feed stream by weight. 

(2) [Reserved] 

(b) The owner or operator of an 
affected facility located within a small 
or large MWC plant and subject to the 
standards under § 60.52a, § 60.53a, 

§ 60.54a, § 60.55a, § 60.56a, or § 60.57a 
shall maintain records of the following 
information for each affected facility for 
a period of at least 2 years: 

(1) Calendar date. 

(2) The emission rates and parameters 
measured using CEMS as specified 
under (b)(2) {i) and (ii) of this section: 

(i) The following measurements shall 
be recorded in computer-readable 
format and on paper: 

(A) All 6-minute average opacity 
levels required under § 60.58a(b). 

(B) All 1 hour average sulfur dioxide 
emission rates at the inlet and outlet of 
the acid gas control device if compliance 
is based on a percent reduction, or at 
the outlet only if compliance is based on 
the outlet emission limit, as specified 
under § 60.58a(e). 

(C) All 1-hour average nitrogen oxides 
emission rates as specified under 
§ 60.58a(g). 

(D) All 1-hour average carbon 
monoxide emission rates, MWC unit 
load measurements, and particulate 
matter control device inlet temperatures 
as specified under § 60.58a(h). 

(ii) The following average rates shall 
be computed and recorded: 

(A) All 24-hour daily geometric 
average percent reductions in sulfur 
dioxide emissions and all 24-hour daily 
geometric average sulfur dioxide 
emission rates as specified under 
§ 60.58a(e). 


(B) All 24-hour daily arithmetic 
average nitrogen oxides emission rates 
as specified under § 60.58a(g). 

(C) All 4-hour block or 24-hour daily 
arithmetic average carbon monoxide 
emission rates, as applicable, as 
specified under § 60.58a(h). 

(D) All 4-hour block arithmetic 
average MWC unit load levels and 
particulate matter control device inlet 
temperatures as specified under 
§ 60.58a(h). 

(3) Identification of the operating days 
when any of the average emission rates, 
percent reductions, or operating 
parameters specified under paragraph 
(b)(2){ii) of this section or the opacity 
level exceeded the applicable limits, 
with reasons for such exceedances as 
well as a description of corrective 
actions taken. 

(4) Identification of operating days for 
which the minimum number of hours of 
sulfur dioxide or nitrogen oxides 
emissions or operational data (carbon 
monoxide emissions, unit load, 
particulate matter control device 
temperature) have not been obtained, 
including reasons for not obtaining 
sufficient data and a description of 
corrective actions taken. 

(5) Identification of the times when 
sulfur dioxide or nitrogen oxides 
emission or operational data (carbon 
monoxide emissions, unit load, 
particulate matter control device 
temperature) have been excluded from 
the calculation of average emission 
rates or parameters and the reasons for 
excluding data. 

(6) The results of daily sulfur dioxide, 
nitrogen oxides, and carbon monoxide 
CEMS drift tests and accuracy 
assessments as required under 
Appendix F, Procedure 1. 

(7) The results of all annual 
performance tests conducted to 
determine compliance with the 
particulate matter, dioxin/furan and 
hydrogen chloride limits. For all annual 
dioxin/furan tests, the maximum 
demenstrated MWC unit load and 
maximum demonstrated particulate 
matter control device temperature shall 
be recorded along with supporting 
calculations. 

(8) through (13) [Reserved] 

(14) For cofired combustors having an 
MWC unit capacity greater than 225 
megagrams per day (250 tons per day) of 
MSW, the weight of MSW and each 
other fuel combusted on a daily basis. 

(15) For combustors firing both - 
medical waste and other MSW, the 
amount of non-medical MSW and the 
amount of medical waste combusted on 
a daily basis, unless it is assumed that 
the total heat input to the combustor is 
from MSW with a design heating value 
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of 10,500 kilojoules per kilogram (4,500 
British thermal units per pound). 

(c) Following the initial compliance 
test as required under § § 60.8 and 
60.58a, the owner or operator of an 
affected facility located within a large 
MWC plant shall submit the initial 
compliance test data, the performance 
evaluation of the CEMS using the 
applicable performance specifications in 
appendix B, and the maximum 
demonstrated MWC unit load and 
maximum demonstrated particulate 
matter control device temperature 
established during the dioxin/furan 
compliance test. 

(d) [Reserved] 

(e) The owner or operator of an 
affected facility located within a large 
MWC plant shall submit quarterly 
compliance reports for sulfur dioxide, 
nitrogen oxide (if applicable), carbon 
monoxide, load level, and particulate 
matter control device temperature to the 
Administrator containing the 
information recorded under paragraphs 
(b)(1), (2)(ii), (3), (4), (5), and (6) of this 
section for each pollutant or parameter. 
The hourly average values recorded 
under paragraph (b)(2){i) of this section 
are not required to be included in the 
quarterly reports. Combustors firing a 
mixture of medical waste and other 
MSW shall also provide the information 
under paragraph (b)(15) of this section, 
as applicable, in each quarterly report. 
Such reports shall be postmarked no 
later than the 30th day following the end 
of each calendar quarter. 

(f) The owner or operator of an 
affected facility located within a large 
MWC plant shall submit quarterly 
excess emission reports, as applicable, 
for opacity. The quarterly excess 
emission reports shall include all 
information recorded under paragraph 
(b)(3) of this section which pertains to 
opacity and a listing of the 6-minute 
average opacity levels recorded under 
paragraph (b)(2)(i)(A) of this section for 
all periods when such 6-minute average 
levels exceeded the opacity limit under 
§ 60.52a. The quarterly report shall also 
list the percent of the affected facility 
operating time for the calendar quarter 
that the opacity CEMS was operating 
and collecting valid data. Such excess 
emission reports shall be postmarked no 
later than the 30th day following the end 
of each calendar quarter. 

(g) The owner or operator of an 
affected facility located within a large 
MWC plant shall submit reports to the 
Administrator of all annual performance 
tests for particulate matter, dioxin/ 
furan, and hydrogen chloride as 
recorded under paragraph (b)(7) of this 


section, as applicable, from the affected 
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facility. For each annual dioxin/furan 
compliance test, the maximum 
demonstrated MWC unit load and 
maximum demonstrated particulate 
matter control device temperature shall 
be reported. Such reports shall be 
submitted when available and in no 
case later than the date of required 
submittal of the quarterly report 
specified under paragraph (e) of this 
section covering the calendar quarter 
following the quarter during which the 
test was conducted. 

th) [Reserved] 

(i) Records of CEMS data for opacity, 
sulfur dioxide, nitrogen oxides, and 
carbon monoxide, load level data, and 
particulate matter contro) device 
temperature data shall be maintained 
for at least 2 years after date of 
recordation and be made available for 
inspection upon request. 

{j) Records showing the names of 
persons who have completed review of 
the operating manual, including the date 
of the initial review and all subsequent 
annual reviews, shall be maintained for 
at least 2 years after date of review and 
be made available for inspection upon 
request. 

(k) [Reserved] 

(I) [Reserved] 

(m} The owner or operator of a cofired 
combustor located within a plant having 
an MWC plant capacity, as determined 
under §§ 60.51a and 60.58a(})(3}, greater 
than 225 megagrams per day (250 tons 
per day) shall submit quarterly reports 
of the daily weights of MSW and each 
other fuel fired as recorded under 
paragraph (b)(14) of this section. Such 
reports shall be postmarked no later 
than the 30th day following the end of 
each calendar quarter. 

[FR Doc. 91-1 Filed 2-8-91; 8:45 am] 


BILLING CODE 6560-50-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 60 


(AD-FRL 3694-5] 


Emission Guidelines; Municipal Waste 
bustors ‘ 


AGENCY: Environmental Protection 


Agency (EPA). 


ACTION: Final Emission Guidelines. 


SUMMARY: A consent decree required 
the Administrator of the EPA to sign 
proposed emission guidelines for 
existing municipal waste combustors 
(MWC’s) by November 30, 1989. The 
guidelines were signed on schedule and 
were published in the Federal Register 
on December 20, 1989. The proposed 


guidelines applied to both small and 
large existing MWC’s. Follawing the 
proposal, the EPA held various public 
hearings, reviewed public comments, 
and revised the guidelines as 
appropriate. The consent decree also 
required the Administrator to sign final 
emission guidelines by December 31, 
1990. On December 27, 1990, EPA filed a 
request for a modification of the consent 
decree to extend until] January 31, 1991, 
the deadline for issuing the guidelines, 
The court denied that motion but 
extended the deadline until January 11, 
1991. This action complies with that 
requirement. 

On November 15, 1990, the Clean Air 
Act [CAA) Amendments of 1990 became 
law, and they included among other 
things, a new section 129 that applies to 
solid waste incinerators. Section 129 
applies to a range of solid waste 
incinerators including MWC’s, medical 
waste incinerators, infectious waste 
incinerators, and industrial waste 
incinerators. For MWC’s, section 129 
directs that the standards be broadened 
beyond their present form in a number 
of ways and specifies the schedule for 
revision. First, section 129 included a 
savings clause authorizing EPA to issue 
guidelines under the deadlines imposed 
in the consent decree in State of New 
York v. Reilly (No. 89-1729 D.D.C} but 
limits applicability of these guidelines to 
combustors with unit capacities greater 
than 225 megagrams per day (Mg/day) 
(20 tons per day |tpd)). Today’s action 
complies with the terms of the consent 
decree as modified. Second, section 129 
directs the EPA to review and revise 
today’s guidelines within one year, to be 
fully consistent with section 129. This 
will result in a number of additions to or 
revisions of the guidelines being 
promulgated today including the 
addition of numerical emission limits for 
mercury, cadmium, and lead. Third, 
section 129 directs that guidelines, fully 
consistent with section 129, be 
promulgated for MWC's of less than or 
equal to 225 Mg/day (250 tpd) unit 
capacity within 2 years. Subsequent 
Federal Register notices will address 
these other rulemakings. 

The guidelines being promulgated 
today are based on the Administrator's 
determination that emissions from 
MWC’s cause, or contribute significantly 
to, air pollution which may reasonably 
be anticipated to endanger public health 
or welfare. The intended effect of these 
guidelines is to initiate State action to 
develop State regulations controlling 
MWC emissions from existing MWC’s to 
the level achievable by the best 
demonstrated system of continuous 
emission reduction, considering costs, 
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nonair quality health, and 
environmental and energy impacts. 


New source performance standards 
(NSPS) applicable to new MWC’s are 


also being promulgated in a separate 
section of today’s Federal Register. 


EFFECTIVE DATE: February 11, 1991. 

Incorporation by Reference: The 
incorporation by reference of certain 
publications in these guidelines, 
including American Society of 
Mechanical Engineers (ASME) Standard 
for Qualification and Certification of 
Resource Recovery Facility Operators 
and ASME Power Test Codes 4 and 19, 
are approved by the Director of the 
Office of the Federal Register as of 
February 11, 1991. 


appnresses: Background Information 
Document. The background information 
document (BID) for the final guidelines 
may be obtained from the U.S. EPA 
Library (MD-35), Research Triangle 
Park, North Carolina 27711, telephone 
number (919) 541-2777 or from National 
Technical Information Services, 5285 
Port Royal Road, Springfield, Virginia 
22161. 

The primary promulgation BID is 
entitled: “Municipal Waste Combustion: 
Background Information for 
Promulgated Standards and 
Guidelines—Summary of Public 
Comments and Responses” (EPA~-450/3- 
91-004, December 1990). This document 
contains: (1) A summary of all the public 
comments made on the proposed 
guidelines and the Administrator's 
response to the comments, (2) a 
summary of the changes made to the 
guidelines since proposal, and (3) the 
final Environmental Impact Statement, 
which summarizes the impacts of the 
guidelines. An appendix to this 
document contains further analyses of 
emission data gathered after proposal of . 
the guidelines. 

An additional background document 
providing support for the promulgated 
guidelines is: “Air Pollutant Emission 
Standards and Guidelines for Municipal 
Waste Combustors: Revision and 
Update of the Economic Impact 
Analysis,” EPA~450/3-91-003, 
November 1990. 

Also available is an EPA report 
entitled “Municipal Waste Combustion: 
Background Information for 
Promulgated Standards and 
Guidelines—Materials Separation,” 
EPA-450/3-90-021, December 1990. 

The full set of BID’s for this 
rulemaking includes the proposal BID's 
listed on page 52210 of the December 20, 
1989, Federal Register and cited at the 
beginning of section VI. These and all 


other documents associated with this 
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rulemaking are contained in Docket No. 
A-89-08. 

Docket. A docket, No. A-89-08, 
containing information considered by 
EPA in the development of the 
guidelines is available for public 
inspection between 8:30 a.m. and 3:30 
p.m., Monday through Friday, at the 
EPA’s Air Docket, Room M1500, U.S. 
EPA, 401 M Street, SW., Washington, 
DC 20460. A reasonable fee may be 
charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
Mr, Walter H. Stevenson at (919) 
541-5264 or Mr. Fred L. Porter at (919) 
541-5251, Standards Development 
Branch, Emission Standards Division 
(MD-13), U.S. EPA, Research Triangle 
Park, North Carolina 27711. 
SUPPLEMENTARY INFORMATION: The 
following outline is provided to aid in 
locating information in the introductory 
text (preamble) to the final emission 
guidelines. 


i, Summary of the Emission Guidelines 


A. Emission Guidelines—General Goals. 
B. Source Category and Designated 


Pollutant. 
C. Best Demonstrated Technology. 
D. The Guidelines. 
E. Performance Testing and Monitoring 


Specifications. 


E. Reporting and Recordkeeping. 


Il. Environmental Impacts 
A. Air. 


B. Water and Solid Waste. 
IL-Energy Impacts 


TV. Cost impacts . 


V. Economic Impacts 
VI. Public Participation 


VII. Major Areas of Comment Resulting in 
Changes in the Guidelines 
A. Guidelines for Municipal Waste 


Combustor Emissions. 
VUI. Major Areas of Comment Not Leading to 


Changes in the Guidelines 
IX. Administrative 
A. Docket. 


B. Clean Air Act Procedural Requirements. 
C. Executive Order 12291 Review. 


D. Regulatory Flexibility Act Compliance. 


This notice deals only with emission 
guidelines for existing MWC’s 
established under Section 111{d) of the 
CAA. A separate notice in today's 


Federal Register promulgates standards 
of performance for new, modified, or 


reconstructed MWC’'s under Section 
111(b) of the CAA. Additional 


background information on the 
regulation of municipal waste 
combustors can be obtained by 
reviewing that notice. 


1. Summary of the Emission Guidelines 
A. Emission Guidelines—General Goals 

When standards of performance have 
been promulgated for a designated 


pollutant under section 111(b) of the 
CAA, section 111(d) requires that States 


submit plans which establish emission 
standards for existing sources and 
provide for implementation and 
enforcement of the emission standards 
for the designated pollutant. Pollutants 
which have been regulated under these 
conditions are defined as “designated 
pollutants,” and existing facilities which 
emit these pollutants are “designated 
facilities.” 

As specified in section 129 of the CAA 
Amendments of 1990, States shall adopt 
and submit to the Administrator a plan 
to implement and enforce these 
guidelines within 12 months after the 
promulgation of the guidelines. State 
plans are due February 11, 1992.1 

Section 111{d) requires EPA to 
approve State plans only if they reflect 
application of the best systems of 
emission reduction that are 
demonstrated to be available for 
designated facilities. A guideline 
document entitled “Municipal Waste 
Combustors: Background Information 
for Proposed Guidelines for Existing 
Facilities,” along with five other 
guideline documents, was published at 
proposal, identifying the best 
demonstrated systems for existing 
MWC’s based on consideration of costs, 
nonair quality health and environmental 
impacts, and energy requirements. Since 
the designated pollutant in this action, 
MWC emissions, is designated as a 
health-related pollutant, 40 CFR 60.24[{c) 
requires that States must develop 
emissions standards at least as stringent 
as the guidelines, unless justification is 
provided to demonstrate that the 
guidelines are unreasonable for specific 
applications and alternate emission 
limits are adopted (see 40 CFR 60.24(f) 
and 40 FR 53340, November 17, 1975). 
Additionally, States may, under section 
116 of the CAA, require more extensive 
controls than are necessary to meet the 
emission guidelines in order to address 
concerns which are specific to a given 
State or a particular localized air quality 


situation. 


8. Source Category and Designated 
Pollutant 


Under the guidelines, an existing 


MWC is considered to be an MWC that 


commenced construction, modification, 


or reconstruction on or before December 
20, 1989. The final emission guidelines 


1 Section 111(d) requires submittal of state plans 
within nine months of promulgation of final 
emission guidelines. Section 129 supercedes the 
requirements of section 111(d) for this source 
category. The Agency finds good cause to exist to 
dispense with public notice on this change. The 
language of the statute is specific and was enacted 
only weeks before the deadline for issuance of this 


rule. Therefore, public notice and comment was 
impractical and unnecessary. 
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require States to develop emission 
standards limiting air emissions from 
each existing MWC having a unit 
capacity to combust over 225 Mg/day ° 
(250 tpd) of municipal solid waste 
(MSW). The unit design capacity of the 
MWC is considered in determining 
whether a plant is subject to the 
guidelines. The aggregate capacity of all 
MWC’s with unit capacities above 225 
Mg/day (250 tpd) at an MWC plant is 
considered in determining what control 
leve) is applicable. Capacity of new 
combustors (i.e., those that commenced 
construction, modification, or 
reconstruction on or after December 20, 
1989) are not considered in determining 
applicability of the emission guidelines 
to existing MWC’s. Modification of an 
existing MWC to comply with these 
emission guidelines does not, by itself, 
bring on existing MWC under the 
standards for new MWC’s published 
elsewhere in this Federal Register, but 
would be counted toward the capacity 
of existing MWC’s under this guideline. 

An MWC is defined as any facility 
that combusts any MSW. Municipal 
waste combustion inc)udes the burning 
{or pyrolysis) of MSW in any type of 
equipment, including heat recovery and 
nonheat recovery units. The definition of 
MSW has been revised and clarified in 
the final guidelines. Municipal solid 
waste is defined as either a mixture or a 
single-item stream of household, 
commercial, and/or institutional 
discards. This would include discards 
such as paper, wood, yard wastes, 
plastics, leather, rubber, glass, metals, 
and other combustible and 
noncombustible materials. The MSW 
definition includes household discards 
as well as discards from institutional 
and commercia] sources, but does not 
include industrial process or 
manufacturing discards, segregated 
medical waste, or construction debris. 
The MSW definition also includes 
refuse-derived fuel (RDF), which is a 
type of MSW that is shredded and 
classified by size (or pelletized) before 
combustion. Municipal solid waste 
includes automobile maintenance | 
components such as lead-acid vehicle 
batteries, tires, and used motor oil, but 
does not include scrap automobiles or 
major automobile components such as 
engines and transmissions. 

Cofired combustors that combust a 
fuel feed stream, 30 percent or less of 
the weight of which is comprised, in 
aggregate, of MSW or RDF, are not 
subject to the emission guidelines, and 
are required only to submit reports of 
the amount of MSW and other fuels 


combusted. The exclusion of cofired 
combustors from the guidelines is 





5516° Federal Register / Vol. 56, No. 28 / Monday, February 11, 1901 | Rules and Regulations 


consistent with the CAA Amendments 


of 1990. 

The fina) guidelines require States to 
develop emission standards under 
section 111(d) of the CAA for MWC 


emissions, a composite pollutant 


comprised of MWC organics, MWC acid 


gases, and MWC metals emissions. In 
addition to requiring States to develop 
emission limits, these guidelines include 
combustor operating practices, 
provisions for certification of key MWC 


personnel and training of other MWC 
personnel. Table 1 presents the final 


guidelines applicable to existing 
MW(C’s. 


TABLE 1.—SUMMARY OF THE GUIDELINES FOR ExistiNG MuNICIPAL WASTE CoMBUSTORS (SUBPART Ca) 


Applicability 


The guidelines apply to existing MWC’s with unit capacities above 225 Mg/day that combust residential, commercial, and/or institutional discards. Industrial discards 
are not covered by the guidelines. 


© MWC’'s with unit capacities ebove 225 Mg/day at plants with aggregate capacity: 


eee 


Very large MWC plants: > 1,000 Mg. 
Good Combustion Practices 


5 Se ae ee Peereaied aeina Auietinen paiemance 


@ Maximum PM control device 


@ CO level (averaging time) ' es follows: 


iniet temperature demonstrated during po performance test. 


@ ASME or State certification for MWC supervisors. Operator training and training manual for other MWC personnel. 
MWC Organic Emissions (Measured as total dioxin/furans). 


@ Dioxins/furans 2 


Ia iach cbaenscns ascot cabsdhbceitsapases akan sicasccaab damian - 60 ng/dscm. 


Very large and large MWC plants 
@ Basis ESP. 


MWC Acid Gas Emissions (Measured as S0, and HCI) ! 


Pte “santa ll ray mb dry basis. 


2 Dioxins/furans measured as to 


7 percent or 30 ppmy (24 a 


50 percent or 30 ppmv (24 hour). 
50 percent or 25 ppmv. 


CEMS, 24-hour geometric mean. 
CEMS, 6-minute average. 
CEMS, 4 or 24-hour average. 


-chiorinated dibenzo-p-dioxins and dibenzofurans. 


tetra-through-octa 
* Level for RDF stoker MWC’s at oes MWC plants is 250 ng/dscm. 


C. Best Demonstrated Technology 


The emission levels specified in the 
final guidelines are based on the 
conclusion that best demonstrated ~ 
technology for existing MWC’s is 
different for MWC’s at different size 
MWC plants—very large and large 
MWC plants. The aggregate capacities 
of all existing MWC’s with unit 
capacities above 225 Mg/day (250 tpd) 
at one site are added together to 
determine aggregate MWC plant 


capacity. Very large existing MWC 
plants are those plants that have an 
aggregate capacity to combust greater 
than 1,000 Mg/day (1,100 tpd) of MSW; 
large existing MWC plants are those 
plants that have an aggregate capacity 
to combust greater than 225 Mg/day (250 
tpd) of MSW, but less than or equal to 
1,000 Mg/day (1,100 tpd). The term 
“regional MWC” was introduced in the 
proposed guidelines for MWC plants 
larger than 2,000 Mg/day (2,200 tpd); 
however, this category is not used in 


this final guideline, and the term 1s not 
used in this discussion. Instead, the new 
category of “very large” plants includes _ 
all MWC’s above 1,000 Mg/day (1,100 
tpd). A more detailed discussion of the 
reasons for revision of the size criterion 
from 3,000 Mg/day to 1,000 Mg/day is 
discussed in Section VI-A-3 of the 
preamble. As discussed below, various 
technologies were selected to serve us 
the technological and economic basis for 
the final emission guidelines. However, 
the guidelines are structured as 
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performance guidelines and any 
technology may be used to comply. 

The best demonstrated technological 
basis for reducing MWC emissions at 
very large existing MWC plants 
includes: (1) Good combustion practices 
(GCP) for MWC organics control and (2) 
a spray dryer (SD) followed by an 
electrostatic precipitator (ESP) to 
achieve additional control of MWC 
organics as well as MWC metals and 
MWC acid gases. Again, the above 
technologies serve as the basis for the 
guidelines, but any technology may be 
used to comply with the guidelines. This 
represents a change from proposal 
where SD/FF was used for MWC’s 
greater than 2,200 tons per day capacity 
and DSI/ESP for MWC’s with capacity 
between 1,000 and 2,200 tons per day. 

The best demonstrated technological 
basis for reducing MWC emissions at 
large existing MWC plants includes: (1) 
GCP for MWC organics control and (2) 
dry sorbent injection (DSI) followed by 
an ESP to achieve additional control of 
MWC organics as well as MWC metals 
and MWC acid gases. 

The proposed guidelines included the 
separation of recoverable materials 
prior to combustion as part of the best 
demonstrated technology for reducing 
emissions. Under the final guidelines, 
materials separation is not included as 
part of best demonstrated technology. 
The rationale for this change is the same 
for the NSPS and guidelines, and is 
described in Section VIII. B. of the NSPS 
preamble printed elsewhere in today's 
Federal Register. 

Section 129{a)(2) of the CAA 
Amendments of 1990 require standards 
and guidelines for MWC’s to reflect the 
“maximum degree of reduction in 
emissions of air pollutants * * * that the 
Administrator, taking into account the 
cost of achieving such emission 
reduction, and any non-air quality 
health and environmental impacts and 
energy requirements, determines is 
achievable for new or existing units in 
each category.” The Section also states 
that “emission standards for existing 
units in a category may be less stringent 
than standards for new units * * *, but 
shall not be less stringent than the 
average emission limitation achieved by 
the best performing 12 percent of 
existing units in the category * * *”. 
This is referred to as maximum 
achievable control technology (MACT). 
Under section 129, the Agency is 
initiating a review of today’s 
promulgated guidelines for MWC 
emissions to determine whether they are 
consistent with MACT as defined in 
section 129. Any revisions, if necessary, 
are to be promulgated by November 15, 
1991. A proposal notice to address the 


requirements of section 129 will be 
published in the near future. 


D. The Guidelines 


This section presents a more detailed 
discussion of the provisions for GCP and 
operator training/certification and 
emission guidelines for each size 
category of existing MWC plants. Some 
of the more significant changes between 
the proposed and final guidelines are 
noted, and further details can be found 
in section VII of this preamble and in 
the regulation and promulgation BID. 


Materials Separation 


For the reasons set forth in detail in 
section VIII B. of the NSPS preamble 
printed elsewhere in today’s Federal 
Register, the proposed guideline for 25- 
percent separation of recoverable 
materials prior to combustion, the lead- 
acid battery prohibition and the 
requirement for a household battery 
separation program are not included in 


the final guidelines. 
Combustion Control 


The final guidelines require States to 
develop standards which specify MWC 
operating parameters, which are part of 
GCP, to ensure that MWC organics 
emissions are minimized on a 
continuous basis. These operating 
parameters include carbon monoxide 
(CO) levels, combustor load levels, and 
flue gas temperatures. 

The CO levels for most combustor 
types are the same as the proposed 
levels; however, the CO levels and 
averaging times for RDF stokers and 
rotary waterwall MWC’s have been 
changed in the final guidelines. For 
modular starved air and modular excess 
air types of MWC’s, the State standards 
would specify a CO emission limit of 50 
parts per million by volume (ppmv) (at 7 
percent oxygen [Oz] on a block 4-hour 
average basis). For mass burn 
waterwall, mass burn refractory, and 
fluidized-bed types of MWC’s, the CO 
emission level specified by the 
guidelines is 100 ppmv (at 7 percent O2 
on a 4-hour block average basis). For 
coal/RDF mixed fuel-fired MWC’s, the 
guidelines specify a CO emission level 
of 150 ppmv (at 7 percent O2 on a 4-hour 
block average basis). For RDF stoker 
MWC'’s, the guidelines specify a CO 
emission level of 200 ppmv (at 7 percent 
O, on a 24-hour block average basis). 
For rotary waterwall MWC's, the 
guidelines specify a CO emission level 
of 250 ppmv (at 7 percent O; on a 24- 
hour block average basis). 

The guidelines preclude operation of 
an MWC above 110 percent of the 
maximum load level (4-hour average), 
demonstrated during the most recent 
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dioxin/furan compliance test. Municipal 
waste combustors that do not generate 


steam cannot readily measure load and 
would be temporarily exempt from 
maximum load level requirements. It is 
expected that a method will be 
available in the near future for 


measuring the flue gas flowrate (load) at 
MWC’s that do not generate steam, and 


once a method is available and adopted, 
those MWC’s will be subject to the load 
level requirements, measured as flue gas 
flowrate (and O: level). 

The flue gas temperature provisions in 
the fina) guidelines reflect a change from 
the proposed guidelines, which specified 
a 230°C (450°F) temperature at the 
particulate matter (PM) control device 
inlet. The guidelines would result in 
designated MWC’s establishing a site- 
specific maximum flue gas temperature 
at the final PM contro! device inlet 
demonstrated during their most recent 
dioxin/furan compliance test. Similar to 
the provisions for establishing a 
maximum load level measurement, the 
maximum demonstrated PM control 
device inlet temperature is established 
as the maximum 4-hour average 
temperature measured during the most 
recent dioxin/furan compliance test. 
The MWC must then be operated such 
that the temperature at the final PM 
control device inlet does not exceed 
17°C (30°F) above this maximum 
demonstrated temperature (4-hour 
average basis). 


Operator Certification and Training 


As part of GCP, the guidelines would 
result in certification of the MWC chief 
facility operator and the MWC shift 
supervisor by the ASME or an 
equivalent State-approved MWC 
operator certification program. In 
addition, each MWC owner or operator 
would develop and ensure that a site- 
specific training manual is available and 
reviewed with all employees associated 
with the operation of the MWC. The 
manual and training would be updated 
annually. 

Section 129 of the CAA Amendments 
of 1990 requires the EPA to develop an 
MWC operator training and certification 
program within 2 years of enactment of 
the Amendments. The EPA will review 
the ASME program at that time to 
determine if changes are necessary. 


Municipal Waste Combustor Organics 


The final guidelines for MWC organic 
emissions would result in MWC’s at 
very large MWC plants meeting a 
dioxin/furan emission level of 60 
nanograms per dry standard cubic meter 
(ng/dscm) [25 grains per billion dry 
standard cubic feet (gr/billion dscf)] at 7 





percent O,. (This dioxin/furan level is 
between the levels proposed for large 
and regional MWC plants.) The MWC’s 
at large MWC plants would meet a 
dioxin/furan emission level of 125 ng/ 
dscm (50 gr/billion dscf) at 7 percent O:. 
However, RDF stokers at large MWC 
plants would meet a dioxin/furan level. 
of 250 ng/dscm (100 gr/billion dscf). 
These limits are in units of total tetra- 
through octachlorinated di 

dioxins and dibenzo-furans and are not 
in units of toxic equivalency. (See the 
separate notice in today’s Federal 
Register for promulgation of Method 23 
for measurement of total dioxins/ 
furans.) 


Municipal Waste Combustor Metals 


The guidelines for MWC metals would 
result in all existing MWC’s at very 
large MWC plants meeting a PM 
emission level of 34 milligrams per dry 
standard cubic meter (mg/dscm) [0.015 
grains per dry standard cubic foot (gr/ 
dscf)] at 7 percent O:. The guidelines for 
MWC metals would result in existing 
MWC’s at large plants meeting a PM 
emission level of 69 mg/dscm (0.03 gr/ 
dscf) at 7 percent O2. These PM levels 
ensure good control of MWC metals, 
and this is a more practical approach 
than setting individual levels for every 
metal. All existing MWC’s at very large 
and large existing MWC plants would 
also meet an opacity level of 10 percent 
(6-minute average), based onthese — 
guidelines. 

Establishment of a mercury emission 
limit was discussed in the guidelines 
proposal preamble, but was not included 
in the proposed guidelines or in today's 
guidelines. The Agency is continuing to 
develop information on mercury 
emissions. Section 129 of the CAA of 
1990 directs the Agency to establish 
mercury, emission limits for MWC’s 
covered by today’s guidelines by 
November 15, 1991. A Federal Register 
notice addressing mercury emission 
limits and other changes in today’s 
promulgated guidelines will be 
published in the near future. A provision 
to separate household batteries, which 
was included at proposal as a potential 
means of reducing mercury emissions, 
has not been included in the final 
guidelines. (See section VIILB: of the 
NSPS preamble printed elsewhere in 
today’s Federal Register and BID No. 
EPA-450/3-91-004 for a more detailed 
discussion.) 


Municipal Waste Combustor Acid 
Gases 


The guidelines for MWC acid gases 
establish the following emission levels 
for sulfur dioxide (SO2) and hydrogen 
chloride (HCI). The final guidelines for 


MWC acid gases would result in all 
existing MWC’s located at very large 
MWC plants achieving a 70-percent 
reduction in SO: emissions or a 30 ppmv 
emission level, whichever is higher, on a 
daily (block average) 24-hour geometric 
mean basis, measured continuously. 
Very large plants would also achieve a 
90-percent reduction in HCl emissions or 
a 25 ppmv HCI emission level. The HCl 
level would not be continuously 
monitored and so does not have an 
averaging time associated with it; rather, 
compliance is measured with a stack 
test performed once a year. The SO, and 
HCI levels represent a change from the 
proposed guidelines, which specified an 
85-percent SO, reduction (arithmetic 
average) and a 95-percent HCl reduction 
for regional plants and 50 percent SO» 
and HCl reductions for large plants. The 
rationale is described in section VILB. of 
this notice. 

Under the final guidelines, all existing 
MWC's located at large MWC plants 
would achieve a 50-percent reduction in 
SO, emissions or a 30 ppmv SO, 
emission level on a daily (block) 24-hour 
average (geometric mean) basis, 
measured continuously. Large MWC 
plants would also achieve a 50-percent 
reduction in HC] emissions or a 25 ppmv 
HCl emission level measured during a 
compliance test and annual performance 
tests. (See the separate notice in today's 
Federal Register for the promulgation of 
Method 26 for measurement of HCl. 
Method 19 has also been revised to 
include equations for calculating 24-hour 
geometric means.) 


E. Performance Testing and Monitoring 
Specifications 

This section details the specifications 
for performance testing and monitoring - 
for (1) the GCP guidelines, (2) MWC 
emission levels, and (3) continuous 
emission monitoring systems (CEMS). 


Combustion Control 


Continuous monitoring of certain 
MWC operating parameters is specified 
in the guidelines to ensure GCP are 
implemented on a continuous basis. 
These parameters are CO level, MWC 
load level, and flue gas temperature at 
the final PM control device inlet. Except 
for RDF spreader stoker and rotary 
waterwall MWC’s, compliance with the 
CO level is determined on a block 4- 
hour average basis as measured by a 
CEMS. For RDF spreader stoker and 
rotary waterwall MWC's, a 24-hour 
block average is used. Calculations to 
determine compliance must be made in 
accordance with Method 10. Quality 
assurance must be maintained in 
accordance with appendix F. 
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Load level (percent of full load) is 
measured using steam flowrate, and a 4- 
hour average is used to determine 
compliance. The final guidelines have 
incorporated by reference the ASME 
Power Test Codes: Test code for steam 
generating units PTC 4.1, section 4 of 
which contains the method to calculate 
steam output from a steam generator. 
Other alternative measurement methods 
may also be considered. Compliance 
with the temperature guideline is 
determined through continuous 
monitoring and a 4-hour averaging 
period. 


Municipal Waste Combustor Emissions 


The final guidelines require State 
emission standards to include testing 
and monitoring requirements to ensure 
control of each subclass of MWC 
emissions. All specified emission levels 
are corrected to 7 percent O2 on a dry 
basis. An MWC owner or operator may 
request to correct to an equivalent 
percent carbon dioxide (COs). In these 
cases, the correlation between 0: and 
CO, would be established during the 
compliance test. (For MWC’s, 12 percent 
CO, is approximately equal to 7 percent 
O2.) 


Municipal Waste Combustor Organic 
Emissions 

The guidelines for MWC organic 
emissions specify that performance tests 
are to be conducted in accordance with 
Method 23 to determine compliance with 
the dioxin/furan emission levels. 
Method 23 is also being promulgated 
today in a separate notice of this 
Federal Register. An annual test is 
specified for all designated MWC’s. 


Municipal Waste Combustor Metals 


Performance tests to determine 
compliance with the PM emission level. 
specified in the guidelines (which ensure 
MWC metals control) are based on 
Method 5. Method 1 must be used for 
selecting the sampling points, and 
Method 3 must be used for gas analysis. 
Method 9 (a 6-minute average of 24 
observations) is required to determine 
compliance with the specified opacity 
level. Subsequent annual performance 
tests for PM are required for all 
designated MWC’s. 


Municipal Waste Combustor Acid 
Gases 


The guidelines for MWC acid gases 
require continuous monitoring of SO2 
emissions for all designated MWC's. 
Compliance with the specified percent _ 
reduction or the emission level must be 
determined on a daily (block). 24-hour 
geometric mean basis as measured by 





the CEMS. Calculations to determine 
compliance must be made in accordance 
with Method 19. A section describing 
the calculation procedure for 24-hour 
geometric means has been added to 
Method 19. Quality assurance must be 
maintained in accordance with 
appendix F. 

The MWC acid gas guidelines for HCl 
specify that performance tests are to be 
conducted in accordance with Method 
26 at each existing designated MWC to 
determine compliance with the 
specifications for HC] percent reduction 
or emission levels. Method 26 is being 
promulgated in a separate notice in 
today's Federal Register. Subsequent 
annual performance tests are specified 
for all designated MWC’'s. 


Specifications for Continuous Emission 
Monitoring Systems 

A minimum data requirement 
applicable to all CEMS is also specified 
in the guidelines. This would apply to 
SO., CO, steam load, and temperature 
CEMS. Data must be collected for a 
minimum of 75 percent of the MWC 
operating hours per day for at least 75 
percent of the operating days per month. 
Emissions calculations are completed 
whether or not the 75-percent data 
requirement is met using all valid data. 
F. Reporting and Recordkeeping 

The final guidelines specify that all 
owners and operators of existing 
MWC’s with unit capacities to combust 
above 225 Mg/day (250 tpd) of MSW 
submit an initial report of their unit 
design capacity and the aggregate 
capacity of the MWC plant, including 
supporting calculations of capacity. 
Those MWC’s would also be subject to 
the emission guidelines and other 
reporting requirements described below. 
Combustion Control and Municipal 
Waste Combustor Emissions 


Under the final guidelines a report of 
the initial compliance test for combustor 
operating parameters (CO, load, and 
temperature), MWC acid gases (SO, and 
HCl), MWC metals (PM and opacity), 
and MWC organics (dioxins/furans), 
and performance evaluations of the 
CEMS must be submitted by all 
designated MWC’s. 

Quarterly continuous compliance 
reports for SO. and combustor operating 
parameters {CO, load, and temperature) 
are specified as well as quarterly excess 
emission reports for opacity. The 
guidelines also require quarterly reports 
of CEMS drift tests and accuracy 
determinations in accordance with 
appendix F, and reports of any periods 
when the minimum data requirements 
for CEMS were not met. Annual 


compliance reports for dioxins/furans, 
PM, and HCI are also specified. Records 
of all data, including results of emission 
tests and CEMS data, must be 
maintained for 2 years from the date of 
submittal and made available to 
enforcement personnel and the public 
upon request. 


Il. Environmental Impacts 
A. Air 


The final guidelines for MWC 
emissions would reduce nationwide 
emissions of dioxins/furans from 
existing MWC's by about 19 kg/yr (420 
lb/yr) compared with projected 
emission levels under the regulatory 
baseline. This represents an overall 
control efficiency of about 95 percent as 
compared to uncontrolled dioxin/furan 
emissions. Emissions of PM would be 
decreased by about 3,800 m 
per year (Mg/yr) [4,200 tons per year 
(tpy)] compared with projected emission 
levels under the regulatory baseline. 
Overall MWC metal emission 
reductions of 97 percent or greater for all 
metals except mercury would be 
achieved by the air pollution control 
systems at affected MWC’s. Nationwide 
emissions of SO2 would be decreased by 
about 50,000 Mg/yr (55,000 tpy) 
compared with projected emission 
levels under the regulatory baseline. 
Nationwide emissions of HC] would be 
decreased by about 80,000 Mg/yr (88,000 
tpy) compared with projected emission 
levels under the regulatory baseline 
This represents an overall control 
efficiency of about 73 percent for MWC 
acid gas emissions. 

B. Water and Solid Waste 


Under the proposed guidelines, no 
significant water pollution impacts are 
projected because none of the emission 
control technologies that were 
considered in developing these 
guidelines would produce a wastewater 
stream. 

No significant solid waste impacts are 
projected for these guidelines. 
Requirements for GCP tend to reduce 
the quantity of ash generated by 
MWC's, whereas addition of acid gas 
control slightly increases the quantity of 
ash generated due to addition of lime 
scrubber solids. Overall, the guidelines 
would increase the net amount of MWC 
ash generated by roughly 4 percent or 
250,000 Mg/yr (280,000 tpy) relative to 
baseline. However, combustion of MSW 
as opposed to direct landfilling greatly 
reduces the volume of waste to be 
disposed of in landfills (by 
approximately 90 percent) and extends 
landfill life. Even with the increased ash, 
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combustion would still reduce the 
volume of waste by about 90 percent. 

It is unclear what, if any, effect acid 
gas control would have on ash quality. 
However, increased scrutiny and control 
over waste disposal in municipal waste 
landfills should result in 
environmentally adequate ash disposal 
practices. 


Ill. Energy impacts 


An MWC regulated under the 
guidelines would require additional 
energy to operate the MWC emissions 
control equipment. Total national usage 
of energy would increase by about 
210,000 megawatt-hours per year ({MW- 
hrs/yr) due to the add-on controls. The 
majority of MWC’s that would be 
affected by the guidelines are 
cogeneration MWC’s that combust 
MSW and produce steam that is used to 
generate electricity for sale. For 
example, a typical large mass burn 
MWC would generate about 410,000 
MW-hrs/yr of electricity. Although these 
MWC's would require additional energy 
to operate control equipment, the 
additional energy use would only be 
about 11,000 MW-hrs/yr at a typical 
large MWC plant. Thus, the guidelines 
would have a very small impact on 
overall energy generated at MWC plants 
(a net reduction in energy generation of 
2.8 percent). No other energy impacts 
would be associated with these 
guidelines. 


IV. Cost impacts 


The total annualized costs of control 
under the final guidelines would be 
about $302 million, and the overall 
national average annualized cost per 
unit of MSW combusted would be about 
$12/Mg ($11/ton). For perspective, 
typical costs incurred by the general 
public for collection, transportation, and 
combustion of MSW, and ash disposal, 
range from $40 to over $100/Mg {$36 to 
$90/ton) of MSW, including collection, 
transportation, combustion, and ash 
disposal. 

Cost increases for typical very large 
MWC plants—those with capacities 
above 1,000 Mg/day (1,000 tpd})—could 
range from about $68 to $12/Mg ($7 to 
$11/ton) of MSW combusted. Cost 
increases for typical large MWC 
plants—those with capacities between 
225 and 1,000 Mg/day (250 and 1,100 
tpd}—would range from about $8 to $36/ 
Mg ($7 to $32/ton) of MSW combusted. 

Materials separation requirements are 
not included in the final guidelines, so 
no separation costs would be incurred. 
However, costs for implementing 
separation programs were analyzed. 


BEST COPY AVAILABLE 
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Information on these analyses is 
contained in docket A-89-08. 


V. Economic Impacts 


The guidelines will have a wide range 
of impacts on the price of combustion 
services. Using a 1988 average tipping 
fee of $42.70/Mg ($38.74/ton) of waste 
combusted (1987 dollars), and assuming 
the full cost of meeting the standards is 
passed directly to MWC customers, the 
lowest and highest price increases for 
the model plants used in the Agency's 
economic analysis will be 19 and 84 
percent, respectively. The economic 
impacts on small communities and on 
households in those communities will 
not occur because small communities 
will not be building MWC’s with 
sufficient capacities to be covered under 
state plans developed in acccorance 
with these guidelines. 

The Agency reanalyzed how the 
guidelines might affect the way 
communities and private owners choose 
among alternative waste disposal 
technologies. The Agency expects that, 
as a result of the guidelines, some 
communities may close their MWC’s 
and substitute landfills or other waste 
management options. However, in an 
analysis scenario that allows new 
MWC’s as substitutes for existing 
MWC’s that will be very expensive to 
retrofit, the Agency found that there was 
no substitution. The Agency recognizes 
that both the social costs and emissions 
due to MWC’s would likely be reduced 
if, because of the cost of the regulation, 
communities chose to replace their 
combustors with other, less expensive 
means of solid waste disposal. 

Some of the benefits of the emissions 
guidelines have been quantified. The 
absence of sufficient exposure-response 
and valuation information precludes a 
comprehensive benefits analysis. Partial 
benefits for reduction of particulate 
matter and sulfur dioxide—primarily 
benefits from reductions in morbidity 
and mortality—are expected to total $95 
to $152 million annually. 


VI. Public Participation 


Prior to proposal of the guidelines, 
interested parties were advised by an 
advance notice of proposed rulemaking 
(ANPRM) in the Federal Register on July 
7, 1987 (52 FR 25399), of the EPA's 
preliminary decision to propose 
regulation of MWC emissions from new 
or modified MWC’s under section 111(b) 
of the CAA and to propose guidelines 
for existing MWC’s under section 111(d) 
of the CAA. Written comments on the 
regulatory strategy were sought at that 
time. A meeting of the National Air 
Pollution Control Techniques Advisory 
Committee (NAPCTAC) was held on 


May 18, 1988, to discuss the proposed 
regulation of new and existing MWC’s 
under Sections 111(b) and 111(d) of the 
CAA. The meeting was open to the 
public and each attendee was given an 
opportunity to comment on the 
development of the guidelines. 

The guidelines were proposed and 
published in the Federal Register on 
December 20, 1989 (54 FR 52209). The 
preamble to the proposed guidelines 
discussed the availability of the draft 
guideline document and five other key 
background documents as follows: 

1. “Municipal Waste Combustors— 
Background Information for Proposed 
Guidelines for Existing Facilities,” 
(EPA-450/3-89-27e), August 1989. 

2. “Municipal Waste Combustors— 
Background Information for Proposed 
Standards: Post-Combustion Technology 
Performance,” (EPA-450/3-89-27¢, 
August 1989); 

3. "Municipal Waste Combustion 
Assessment, Combustion Control at 
Existing Facilities,” (EPA-600/8-89-057, 
August 1989); 

4. “Municipal Waste Combustion 
Assessment, Technical Basis for Good 
Combustion Practice,” (EPA-600/8-89- 
063, August 1989); 

5. “Municipal Waste Combustors— 
Background Information for Proposed 
Standards: Cost Procedures,” (EPA-450/ 
3-89-27a, August 1989); and 

6. “Economic Impact of Air Pollutant 
Emission Guidelines for Existing 
MWC’s,” (EPA-450/3-89-005, August 
1989). 

These documents contain a detailed 
description of the regulatory alternatives 
considered and the impacts of those 
alternatives. Public comments were 
solicited at the time of proposal, and 
copies of the BID's were distributed to 
interested parties. 

To provide interested persons the 
opportunity for oral presentation of 
data, views, or arguments concerning 
the proposed guidelines, public hearings 
were held in Boston, Massachusetts, on 
January 22 and 23, 1990; in Detroit, 
Michigan, on January 25 and 26, 1990; 
and in Seattle, Washington, on January 
30 and 31, 1990. These hearings were 
open to the public and the public was 
given an opportunity to comment on the 
proposed guidelines. 

A Materials Separation Workshop 
was announced in the Federal Register 
on January 31, 1990 (55 FR 3237), and 
held on February 15, 1990, in Arlington, 
Virginia. This workshop provided the 
opportunity for invited panelists 
experienced in planning and 
implementing materials separation and 
recycling programs to share their 
information and experiences. This 
workshop was open to the public to 
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attend and observe the proceedings. 
Written public comments on the topics 
discussed were solicited and accepted 
into the docket. 

The proposal preamble (52 FR 52209). 
indicated that EPA would meet and 
gather further information on mercury 
control and household battery 
separation. Meetings were held on 
February 7 and 8, 1990, in Research 
Triangle Park, North Carolina. 
Interested parties including 
governmental, public interest, and 
private agencies who have implemented 
battery separation programs, trade 
organizations and representatives of the 
MWC and battery manufacturing 
industries, and control technology 
manufacturers were invited to attend 
and present their views. Summaries of 
these meetings can be found in Docket 
No. A-89-08, Items IV-E-I and IV-E-II. 
A notice of availability of supplemental 
information on mercury was published 
in the Federal Register on October 5, 
1990 (55 FR 40879). A public meeting 
was held on October 15, 1990, and 
comments on the supplemental 
information were accepted and entered 
into Docket A-89-08. 

The public comment period on the 
proposed guidelines was open from 
December 20, 1989, to March 1, 1990. 
Over 300 comment letters were received, 
and about 100 interested parties testified 
at the January 1990 public hearings 
concerning issues relating to the 
proposed emission guidelines for 
MWC'’s. The comments have been 
carefully considered and, where 
determined to be appropriate, changes 
have been made in the proposed 
guidelines. 


VII. Major Areas of Comment Resulting 
in Changes in the Guidelines 


All of the public comments received 
on the proposed guidelines are 
addressed in the promulgation BID 
(EPA-45/3-91-004). This section of the 
preamble reviews some of the more 
common public comments. These are not 
the only comments that resulted in 
changes to the final emission guidelines. 
Other less significant changes were also 
made. The BID and regulation can be 
reviewed to identify these other 
changes. 

Several comments apply equally to 
both the emission guidelines and the 
NSPS. Where comments, responses, and 
changes are the same for new MWC’s 
covered by the NSPS and existing 
MWC's covered by this guideline, the 
discussion is contained in the NSPS 
preamble printed elsewhere in today’s 
Federal Register, and is not repeated 
here. The reader is referred to the NSPS 
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preamble (and the BID) for comments 
and changes related to the following 
topics: 

1. Capacity Determination—The same 
methods are used to determine existing 
MWC unit capacity subject to the 
guidelines as to determine new MWC 
unit capacity subject to the NSPS. See 
section VII.A. of the NSPS preamble. 

2. Definition of MSW—The same 
definition is used in the guidelines and 
the NSPS. See section VIILA. of the 
NSPS preamble. 

3. Cofiring—The same provisions for 
MWC's cofiring MSW with other fuels 
apply under the guidelines and the 
NSPS. See section VIILA. of the NSPS 
preamble. 

4. Materials Separation 
Requirements—For the reasons 
explained in section VIILB of the NSPS 
preamble, the proposed 25-percent 
separation requirement has been deleted 
from the final guidelines, and materials 
separation is not required. 

5. Demonstration of Compliance with 
Materials Separation Provisions—No 
materials separation provisions are 
included in the final standards or 
guidelines, so a compliance 
demonstration is not required. 

6. Household Battery Separation—No 
household battery separation provisions 
are included in the final standards of 
guidelines. See section VIILB. of the 
NSPS preamble. 

7. Lead Acid Battery Probition—No 
acid battery separation program are 
included in the final standards of 
guidelines. See section VIILB of the 
NSPS preamble. 

8. Combustion Permit—Since 
materials separation is not included in 
the final guidelines or NSPS, no 
combustion permit provisions are 
included in the final standard guidelines. 

9. Good Combustion Practices—The 
changes made to the GCP provisions of 
the NSPS regarding operator 
certification, flue gas temperature 
control, and maximum load level also 
apply to the guidelines. See section 
VIILC. of the NSPS preamble. 

10. Prevention of Significant 
Deterioration Significance Level—See 
section VIILE. of the NSPS preamble for 
a discussion of this topic. 

The remainder of this section 
discusses comments and changes that 
are unique to the emission guidelines for 
existing MWC’s. 

A. Guidelines for Municipal Waste 
Combustor Emissions 


1. Good Combustion Practices 


Several commenters expressed 
concerns about the achievability of the 
proposed CO emission levels for 


existing RDF and rotary waterwall 
MWC's. Many stated that the proposed 
CO emission limit of 150 ppmv on a 4- 
hour averaging time was not achievable 
due to the variability of RDF. Others 
suggested that the level should be based 
on the achievability of current existing 
RDF MWC’s. 

Another commenter indicated that 
existing rotary waterwall MWC’s will 
have difficulty meeting the proposed CO 
emission level of 150 ppmv on a 4-hour 
averaging time. The commenter 
recommended a 250 ppmv level with a 
24-hour averaging period, and submitted 
data from existing rotary waterwall 
combustors. 

Other commenters included 
suggestions to change the CO levels to 
lower, more stringent levels, and that all 
types of existing MWC’s shouid have 
the same emission requirements. Many 
of the commenters stressed a need for 
supportable levels based on CO 
emission data. 

After proposal, the Agency evaluated 
more recent CEMS data in order to set 
final CO emission guideline levels for 
the various MWC technologies {see 
Docket No. A-89-08, Item No. IV—E-20). 
In addressing the commenters’ concerns, 
the Agency evaluated long-term CEMS 
data from existing RDF facilities that 
were using the elements of GCP. A 
statistical analysis of the data showed 
that because of short-term (hourly) 
variability inherent in RDF combustion 
systems, a CO level of 150 ppmv on a 4 
hour average basis may not be 
continuously achievable. However, 
further analysis of the data showed that 
a CO emission level of 200 ppmv can be 
continuously met by these existing RDF 
stoker facilities based on a 24-hour 
averaging time. Therefore, based on this 
data, the CO emission level for existing 
RDF stoker MWC’s has been changed 
from the proposed 150 ppmv level to 200 
ppmy, and the averaging time has been 
changed from the proposed 4-hour 
average to a 24-hour average basis. 

The Agency also evaluated additional 
long-term data from existing rotary 
waterwall MWC’s. A statistical analysis 
of the data showed that a CO level of 
250 ppmv based on a 24-hour averaging 
time could be continuously met by 
existing rotary waterwall MWC’s 
incorporating GCP. 

Therefore, based on these data, the 
proposed 150 ppmv CO emission level 
for rotary waterwall MWC’s based on a 
4-hour averaging time has been changed 
in the final guidelines to a CO emission 
level of 250 ppmv based on a 24-hour 
averaging time. The CO levels and 
averaging times for other types of 
existing MWC'’s are the same as 
proposed. 


2. Acid Gas Compliance 


Some commenters suggested that the 
standards specify a method for 
determining compliance with the SO; 
percent reduction requirements in cases 
where “uncontrolled” {or inlet) and 
outlet acid gas levels cannot be 
measured simultaneously. This situation 
would occur for existing MWC’s at large 
MWC plants using furnace sorbent 
injection rather than duct injection or an 
SD to comply with the acid gas control 
requirements. One commenter submitted 
information on a method they had used 
to determine percent reduction in a 
similar situation. 


The Agency agrees that where furnace 
sorbent injection is used, simultaneous 
acid gas control device inlet and outlet 
values cannot be obtained and used to 
calculate a percent reduction. However, 
alternate procedures to demonstrate 
compliance can be used in these cases. 
Under the general NSPS provisions, 
“After receipt and consideration of 
written application, the Administrator 
may approve alternatives to any 
monitoring procedures or requirements 
of this part * * *” (see 40 CFR 60.13{i)). 
The procedure submitted by the 
commenter may be applicable as an 
alternative method of monitoring 
compliance. However, details on the use 
of this or other alternative monitoring 
methods would need to be developed 
and submitted to the Agency for 
approval on a case-by-case basis under 
the provisions of 40 CFR 60.13{i). 

In order to aid owners or operators of 
facilities using furnace sorbent injection 
who may wish to refine this method for 
use at their facilities, the commenter’s 
letter and an EPA memorandum 
describing the procedure have been 
included in the docket (see Docket A- 
89-08, Item No. IV-B-22). In general, the 
procedure described in the 
memorandum involves measuring 
emission levels for a period of time 
without sorbent addition to establish the 
uncontrolled emission level. The sorbent 
injection system would then be turned 
on at predetermined system operating 
conditions and the resulting SO: level 
would be recorded. The key operating 
conditions {e.g., sorbent feed rate and 
flue gas temperature) during the test 
would also be recorded. By repeating 
this procedure several times at different 
system operating conditions (e.g.., 
different sorbent feed rates), a 
relationship between measured outlet 
SO, concentration and the key operating 
variables versus the uncontrolled SO: 
concentration would be established. 

Future compliance with the SO, 
percent reduction requirements would 





be based on the measured outlet SO. 
level and measured values of key 
control system parameters. These data 
would then be compared to the data 
collected during the compliance test to 
estimate the uncontrolled SO, 
concentration. The measured outlet SO2 
concentration and estimated 
uncontrolled SO; concentration would 
then be used to calculate SO. percent 
reduction and compliance with the 
percent reduction requirement. 

Not operating the control device while 
testing in order to demonstrate 
compliance with the percent reduction 
standard could conflict with the new 
source review (NSR) provisions 
governing modifications to major 
stationary sources. To avoid such a 
conflict, in the final standards, not 
operating the control device for such 
purposes are exempted from being 
considered a “physical change or 
change in the method of operation” for 
NSR purposes. 


3. Regional (Very Large) Plant Size 
Category and Emission Levels 


Many commenters said that the 
proposed regional (very large) size 
category distinction for existing plants 
was not justified from either an 
environmental or economic standpoint. 
Some said the emissions from plants 
larger than 2,000 Mg/day (2,200 tpd) 
were not greater than for some large 
plants below this size. Others said that 
the costs to retrofit add-on acid gas and 
PM controls are similar for plants above 
about 1,000 Mg/day (1,100 tpd) and 
control is not significantly more cost- 
effective for those plants above 2,000 
Mg/day (2,200 tpd)}. Some commenters 
suggested a regional size category 
distinction of 1,000 Mg/day (1,100 tpd) 
with more stringent control levels for 
regional size plants than for large plants. 
Others recommended that the guidelines 
not distinguish among large and regional 
existing plants. 

Several commenters were concerned 
that SD/fabric filter (FF) control of 
regional plants would be very costly 
because relatively new, large ESP 
systems would have to be completely 
dismantled and replaced with SD/FF 
systems. There may also be space 
constraints at some regional plants. 
Some of these commenters suggested 
that the alternative of SD/ESP control 
be considered. This alternative would 
still result in significant emission 
reductions, but at a lower retrofit cost. 

The Agency had presented data on 
SD/ESP control in the background 
documents to the proposed guidelines, 
and further analyzed the emission 
reduction and cost of SD/ESP control in 
response to these comments (BID No. 


EPA-450/3-91-004 and Docket No. A- 
89-08, Item No. IV-E-25). Retrofit of SD/ 
ESP would reduce SO; emissions by 
over 70 percent and HCl emissions by 90 
percent and achieve PM and MWC 
metals emission levels similar to SD/FF 
control. Dioxin/furan levels below 60 
ng/dscm (24 gr/billion dscf) can be 
achieved by use of GCP in combination 
with SD/ESP technology. This is a 
reduction in dioxins/furans of 80 to 98 
percent over baseline for typical plants. 

Because the SD/ESP alternative 
would allow the upgrade and reuse of 
existing ESP’s at many plants, costs are 
significantly lower than SD/FF retrofits. 
For typical plants above 1,000 Mg/da 
(1,100 tpd) the annualized cost of SD 
ESP retrofit/upgrade (not including GCP 
costs) would be $9 to $10/Mg ($8 to $9/ 
ton) of MSW combusted whereas the 
costs to retrofit a new SD/FF system 
would be $13 to $15/Mg ($12 to $14/ton) 
of MSW. The incremental cost 
effectiveness of SD/FF control 
compared to SD/ESP control would be 
about $7,500 to $8,700/Mg ($6,800 to 
$7,900/ton) of acid gas removed. A 
model plant cost analysis showed that 
SD/ESP control costs per Mg (ton) of 
MSW combusted and cost per Mg (ton) 
of acid gas removed were similar for 
plants larger than about 1,000 Mg/day 
(1,100 tpd). Costs were also reviewed for 
plants smaller than 1,000 Mg/day (1,100 
tpd); however, the costs increased more 
rapidly for these plants and SD/ESD 
control was judged unreasonable for 
— less than 1,000 Mg/day (1,100 
tpd). 

It is therefore reasonable to define 
very large MWC plants as those with 
plant capacities above 1,000 Mg/day 
(1,100 tpd) and to promulgate emission 
guidelines for these plants based on 
emission levels achievable with SD/ESP 
control. This change results in SO. and 
dioxin/furan emission levels from 
individual plants that are slightly less 
stringent than proposed for plants larger 
than 2,000 Mg/day (2,200 tpd) but also 
results in more stringent SO2, PM, and 
dioxin/furan control levels for plants 
between 1,000 Mg/day (1,100 tpd) and 
2,000 Mg/day (2,200 tpd). The guidelines 
for plants smaller than 1,000 Mg/day 
(1,100 tpd) have not changed since 
proposal. 

Reducing the upper size category level 
from 2,000 Mg/day (2,200 tpd) to 1,000 
Mg/day (1,100 tpd) will increase the 
number of plants covered in this 
category from about 10 under the 
proposed guidelines to about 45 under 
the final guidelines. Of the 45 very large 
existing MWC plants with capacities 
above 1,000 Mg/day (1,100 tpd), about 27 
are already controlled with SD/ESP or 
equivalent controls. The other 18 are 
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controlled with ESP’s alone and would 
be expected to retrofit acid gas controls 
under the guidelines. 


VIII. Major Areas of Comment Not 
Leading to Changes in the Guidelines 


Many comments that did not lead to 
changes in the proposed guidelines for 
existing MWC’s are the same as 
comments made on the NSPS for new 
MWC's. The reader is referred to the 
NSPS preamble and the BID for a 
summary of comments and responses on 
the following topics: 

1. Technology-versus Health-Based 
Regulations—See section I and IX.B. of 
the NSPS preamble. 

2. Total Dioxins/Furans Versus 
Toxicity Equivalents—See section IX.C. 
of the NSPS preamble. 

3. Acid Gas Compliance—See section 
IX.D. of the NSPS preamble for 
information on HC] testing for cement 
kilns. 

4. Mercury Emissions—See section 
IX.E. of the NSPS preamble. 


IX. Administrative 
A. Docket 


The docket is an organized and 
complete file of all the information 
considered by EPA in the development 
of this guideline. The docket is a 
dynamic file, since material is added 
throughout the rulemaking development. 
The docketing system is intended to 
allow members of the public and 
industries involved to readily identify 
and locate documents so that they can 
effectively participate in the rulemaking 
process. Along with the statement of 
basis and purpose of the proposed and 
promulgated guidelines and the EPA 
responses to significant comments, the 
contents of the docket, except for 
Interagency review materials, will serve © 
as the record in case of judicial review 
(section 307(d)(7)(A)). The docket 
number for this rulemaking is A-89-08. 


B. Clean Air Act Procedural 
Requirements 


1. Effective Date—Sections 111 and 129 


Section 129 of the CAA Amendments 
of 1990 specifies that State plans shall 
be submitted within 1 year of 
promulgation of emission guidelines. It 
also specifies that “each unit subject to 
the guidelines shall be in compliance 
with all requirements * * * not later 
than 3 years after the State plan is 
approved by the Administrator but not 
later than 5 years after the guidelines 
are promulgated.” The date of 
promulgation of these MWC emission 
guidelines is February 11, 1991. These 
guidelines apply to designated facilities 
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of which the construction or 
modification was commenced prior to 
the date of proposal, December 20, 1989. 


2. Administrator Listing—Section 111 


As prescribed in section 111 of the 
CAA, as amended, the establishment of 
these guidelines was preceded by the 
Administrator's determination (52 FR 
25399, July 7, 1987) that MWC’s 
contribute significantly to air pollution 
that may reasonably be anticipated to 
endanger public health or welfare. 


3. External Participation—Section 117 


In accordance with section 117 of the 
Act, publication of these promulgated 
guidelines was preceded by consultation 
with appropriate advisory committees, 
independent experts, and Federal 
departments and agencies. 


4. Periodic Review—Section 111 


This regulation will be reviewed 4 
years from the date of promulgation as 
required by the CAA. This review will 
include an assessment of such factors as 
the need for integration with other 
programs, the existence of alternative 
methods, enforceability, improvements 
in emission control technology, and 
reporting requirements. 


5. Economic Impact Assessment— 
Section 317 


Section 317 of the CAA requires the 
Administrator to prepare an economic 
impact assessment for any regulation 
promulgated under section 111(d) of the 
Act. An economic impact assessment 
was prepared for the regulation being 
promulgated today. All aspects of the 
assessment were considered in the 
formulation of the emission guidelines 
being promulgated. The economic 
impact assessment is included in the 
BID's that are in the docket. 


C. Executive Order 12291 Review 


Under Executive Order 12291, the 
Agency must judge whether a regulation 
is “major” and therefore subject to the 
requirement of a regulatory impact 
analysis. The regulation being 
promulgated today is major because it is 
projected to result in industry-wide 
annualized costs of more than $100 
million in the fifth year after the 
regulation goes into effect. The Agency 
prepared a regulatory impact analysis 
for proposal of the regulation, and 
updated it (along with the economic 
assessment) for this promulgation. The 
revision and update of the regulatory 
impact analysis is included in the BID's 
that are in the docket. This regulation 
was submitted to the OMB for review as 
required by Executive Order 12291. 


D. Regulatory Flexibility Act 
Compliance 


The Regulatory Flexibility Act (RFA) 
(Pub. L. 96-354, September 19, 1980) 
requires consideration of the impacts of 
regulations on small entities, which are 
small businesses, small organizations, 
and small governments. The major 
purpose of the RFA is to keep regulatory 
requirements from getting out of 
proportion to the scale of the entities 
being regulated, without compromising 
the objectives of, in this case, the CAA. 
If a regulation is likely to have a 
significant economic impact on a 
substantial number of small entities, the 
Agency may give special consideration 
to those small entities when analyzing 
regulatory alternatives and drafting the 
regulation. As a general rule, small 
entities with MWC’s have purchased 
small MWC’s. Definitions of small 
entities are flexible. For analysis of the 
emission guidelines, the Agency 
considers a small business in this 
industry to be one with annual gross 
revenue less than $6 million, and a small 
government to be one that serves a 
population less than 50,000. 

The Agency concludes that no small 
government has an MWC that will be 
covered by the emission guidelines. An 
MWC plant generally has two or more 
MWC units. Two 225 Mg/day (250 tpd) 
MWC units would have an aggregate 
plant capacity of 450 Mg/day (500 tpd). 
A 450 Mg/day (500 tpd) MWC plant 
would serve a community of 200,000 
assuming each person generates 1.8 kg 
(4 lb) of municipal solid waste per day 
and sends all of it to the MWC, which 
would be operated at 80 percent of 
capacity. The Agency knows of fewer 
than five existing MWC’s that are 
owned by a small business and that 
have a capacity between 35 and 90 Mg/ 
day (39 and 100 tpd), and projects from 
this information that the number of 
existing small business MWC's affected 
by the emission guidelines is 
insubstantial or zero. The Agency 
therefore certifies that the emission 
guidelines will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 40 CFR Part 60 


Air pollution control, Incorporation by 
reference, Intergovernmental relations, 
Reporting and recordkeeping 
requirements, Municipal waste 
combustors, Municipal solid waste. 


Dated: January 11, 1991. 
F. Henry Habicht, 
Acting Administrator. 


For the reasons set out in the 
preamble, title 40, chapter I, of the Code 


5523 


of Federal Regulations is amended as 
follows: 


PART 60—GUIDELINES AND 
COMPLIANCE TIMES FOR EXISTING 
STATIONARY SOURCES 


1. The authority citation for part 60 
continues to read as follows: 


Authority: 42 U.S.C. 7401, 7411, 7414, 7416, 
and 7601. 


2. Subpart C of part 60 is amended by 
revising § 60.30 to read as follows: 


§ 60.30 Scope. 


The following subparts contain 
emission guidelines and compliance 
times for the control of certain 
designated pollutants in accordance 
with section 111(d) of the Act and 
subpart B. 

(a) Subpart Ca—Municipal Waste 
Combustors. 

(b) Subpart Cb—Sulfuric Acid 
Production Plants. 

3. Part 60 is further amended by 
adding Subpart Ca to read as follows: 


Subpart Ca—Emissions Guidelines and 
Compliance Times for Municipal Waste 
Combustors 


Secs. 
60.30a 
60.31a 


Scope. 

Definitions. 

60.32a Designated facilities. 

60.33a Emission guidelines for municipal 
waste combustor metals. 

60.34a Emission guidelines for municipal 
waste combustor organics. 

60.35a Emission guidelines for municipal 
waste combustor acid gases. 

60.36a Emission guidelines for municipal 
waste combustor operating practices, 
training, and municipal waste combustor 
operator certification. 

60.37a [Reserved] 

60.38a Compliance and performance testing 
and compliance times. 

60.39a Reporting and recordkeeping 
guidelines. 


Subpart CA—Emissions Guidelines 
and Compliance Times for Municipal 
Waste Combustors 


§60.30a Scope. 

This subpart contains emission 
guidelines and compliance times for the 
control of certain designated pollutants 
from certain MWC’s in accordance with 
section 111{d) of the Act and subpart B. 


§60.31a Definitions. 


Terms used but not defined in this 
subpart have the meaning given them in 
the Act and subparts A, 3, and Ea of this 
part. 

Large MWC plant means an MWC 
plant with an MWC plant capacity 
greater than 225 megagrams per day (250 





tons per day) but less than or equal to 
1,000 megagrams per day (1,100 tons per 
day) of MSW. 

MWC plant means one or more MWC 
units at the same location for which 
construction, modification, or 
reconstruction is commenced on or 
before December 29, 1989. 

MWC plant capacity means the 
aggregate MWC unit capacity of all 
MWC units at an MWC plant for which 
construction, modification, or 
reconstruction is commenced on or 
before December 20, 1989. 

Very large MWC plant means an 
MWC plant with an MWC plant 
capacity greater than 1,000 megagrams 
per day (1,100 tons per day) of MSW. 


§60.32a Designated facilities. 

(a) The designated facility to which 
the guidelines apply is each MWC with 
an MWC unit capacity greater than 225 
megagrams per day (250 tons per day) 
for which construction, modification, or 
reconstruction is commenced on or 
before December 20, 1989. 


(b) [Reserved] 

(c) Designated facilities that combust 
tires or fuel derived solely from tires and 
that combust no other MSW or RDF are 
exempt from all provisions of this 
subpart except an initial report of start- 
up date, location, and the types and 
amounts of fuel they fire. 

(d) Cofired combustors, as defined 
under § 60.51a of subpart Ea, are exempt 
from all provisions of this subpart 
except the initial report as required 
under § 60.59a, paragraph (a) of subpart 
Ea, and records and reports of the daily 
weight of MSW or RDF and other fuels 
fired as required under § 60.59a, 
canes (b){14) and (m) of subpart 


(e) Cofired combustors that are 
subject to a Federally-enforceable 
permit limiting the operation of the 
combustor to no more than 225 
megagrams per day (250 tons per day) of 
MSW or RDF are exempt from all 
provisions of this subpart. 

(f) Municipal waste combustors 
combusting medical waste with MSW 

‘ and meeting all other applicability 
requirements are subject to all 
provisions of this subpart. Units firing 
solely segregated medical waste are not 
covered by this subpart. 

(g) Physical or operational changes 
made to an existing MWC unit to 
comply with the emission guidelines 
under this subpart are not considered a 
modification or reconstruction and 
would not bring an existing MWC unit 
under the provisions at subpart Ea (see 
§ 60.50a(g}). 


§60.33a Emission — for municipal 
waste combustor metals. 

(a) For approval, a State plan shall 
include the emission guidelines for 
MWC metals listed below, except as 
provided for under § 60.24. The emission 
guidelines for MWC metals, expressed 
as PM contained in gases discharged to 
the atmosphere from any designated 
facility located within a large or very 
large MWC plant, are as follows: 


GUIDELINE EMISSION LEVEL 
{Milligrams per dry standard cubic meter] 


€9 (0.030) | 10% (6-min.). 
ae ee 


(b) [Reserved] 


§60.34a Emission guidelines for municipal 
waste combustor organics. 

For approval, a State plan shall 
include the emission guidelines for 
MWC organics listed below, except as 
provided for under § 60.24. The emission 
guidelines for the concentration of the 
dioxin/furan component of MWC 
organics discharged into the atmosphere 
from any designated facility located 
within a large or very large MWC plant 
are as follows: 


ge ER NE oF 


§60.35a Emission guidelines for municipal 
waste combustor acid gases. 

For approval, a State plan shall 
include the emission guidelines for 
MWC acid gases for plants listed below, 
except as provided for under § 60.24. 
The emission guidelines for MWC acid 
gases, expressed as sulfur dioxide and 
hydrogen chloride contained in gases 
discharged to the atmosphere from any 
designated facility located within a large 
or very large MWC plant, are as follows: 
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Either the applicable percent reduction 
or the parts per million by volume 
guideline, whichever is less stringent, is 
the guideline limit for a designated 
facility. 


§60.36a Emission guidelines for municipal 
combustor operating 


(a) For approval, a State plan shall 
include the emission guidelines for 
carbon monoxide listed below, except 
as provided for under § 60.24. The 
emission guidelines for the carbon 
monoxide concentration level for each 
designated facility located within a large 
or very large MWC plant are shown in 
Table 1. 


TABLE 1.—MWC OPERATING GUIDELINES 


combustor. 

combustor. 
Coal/ROF mixed fuet- 

fired combustors. 

2 Measured at the combustor outlet in conjunction 


with 9 manpemens of 
an arithmetic average. re 


(b) For approval, a State plan shall 
include the requirements for MWC 


operating practices, operator 
certification and training listed in 


§ 60.56a of Subpart Ea, except as 
provided for under § 60.24. 


§60.38a [Reserved] 


{a) For approval, a State plan shall 
include, for designated facilities located 
within large and very large MWC plants, 
the compliance and performance testing 
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methods listed in § 60.58a of subpart Ea 
for large MWC plants, as applicable, 
except as provided for under § 60.24. 
The compliance methods under § 60.58a 
for nitrogen oxide are not applicable to 
designated facilities located within large 
or very large MWC plants. 

(b) [Reserved] 

(c) Except as provided for under 
paragraph (d) of this section, planning, 
awarding of contracts, and installation 
of equipment capable of attaining the 
level of the emission guidelines 
established under this subpart are 
expected to be accomplished within 36 
months after the effective date of State 
emission standards for MWC units. 

(d) [Reserved] 


§60.39a Reporting and recordkeeping 
guidelines. 

For approval, a State plan shall 
include the reporting and recordkeeping 
provisions listed in § 60.59a, as 
applicable, except as provided for under 
§ 60.24. 

4. Subpart C of part 60 is amended by 
removing §§ 60.32, 60.33, and 60.34 and 
subpart Cb is added to read as follows: 


Subpart Cb—Emission Guidelines and 
Compliance Times for Sulfuric Acid 
Production Units 

Sec. 

60.30b Designated facilities. 

60.31b Emission guidelines. 

60.32b Compliance times. 


Subpart Ch—Emission Guidelines and 
Compliance Times for Sulfuric Acid 
Production Units 


§60.30b Designated facilities. 

Sulfuric acids production units. The 
designated facility to which §§ 60.31b 
and 60.32b apply is each existing 


“sulfuric acid production unit” as 
defined in § 60.81(a) of subpart H. 


§60.31b Emission guidelines. 


Sulfuric acid production units. The 
emission guideline for designated 
facilities is 0.25 gram sulfuric acid mist 
{as measured by Method 8 of appendix 
A) per kilogram of sulfuric acid 


produced (0.5 pounds per ton), the 
production being expressed as 100 


percent HeSQ,. 


60.32b Compliance times. 

Sulfuric acid production units. 
Planning, awarding of contracts, and 
installation of equipment capable of 
attaining the level of the emission 
guideline established under 60.33(a) can 


be accomplished within 17 months after 
the effective date of a State emission 


standard for sulfuric acid mist. 
[FR Doc. 91-1400 Filed 2-68-91; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 60 
[AD-FRL-3898-3] 


Standards of Performance for New 
Stationary Sources; Addition of 
Performance Specification 4A to 
Appendix B and Revision of Procedure 
1 of Appendix F 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This action adds Performance 


Specification 4A (PS-4A) to Appendix B 
of 40 CFR part 60 to allow the 
performance testing of carbon monoxide 
continuous emission monitoring systems 
(CEMS's) at municipal wastes 
combustion facilities. In addition, it 
revises Procedure 1 of appendix F of 40 
CFR part 60 to make it applicable 
without further revision for all regulated 
pollutants, as was originally intended. 
Dates: Effective Date: February 11, 
1991. 

judicial Review: Under section 
307(b)(1) of the Clean Air Act, judicial 
review of the actions taken by this 
notice is available only by the filing of a 
petition for review in the U.S. Court of 
Appeals for the District of Columbia 
Circuit within 60 days of today's 
publication of this rule. Under section 
307(b)(2) of the Clean Air Act, the 
requirements that are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 
aporesses: Docket. Docket Number A- 
89-15, containing material relevant to 
this rulemaking, is available for public 
inspection and copying between 8:30 
a.m. and 3:30 p.m. Monday through 
Friday, at EPA's Air Docket Section, 
room M-1500, 1st Floor, Waterside Mall, 
401 M Street, SW., Washington, DC 
20460. A reasonable fee may be charged 
for copying. 
FOR FURTHER INFORMATION CONTACT: 
Gary McAlister or Roger Shigehara, 
Emission Measurement Branch (MD-19), 
Technical Support Division, U.S. 
Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711, telephone number (919) 541-1062. 
SUPPLEMENTARY INFORMATION: 


I. The Rulemaking 


Under Subparts Ca and Ea, EPA is 
requiring the use of CEMS’s as the 
performance test method for carbon 
monoxide and other gases. When the 
CEMS is the designated performance 
test method, the source owner is 
required to conduct a performance test 


of the CEMS and implement the quality 


991 / Rules and Regulations 


assurance provisions of appendix F, 
Procedure 1. This action promulgates the 
performance specifications to be used 
for the performance test and the 
revisions to Procedure 1 to include 
carbon monoxide CEMS's. 


Il. Public Participation 


The opportunity to hold a public 
hearing at 10 a.m. on February 7, 1990 
was presented, but no one requested a 
hearing. The public comment period was 
from December 20, 1989 to March 5, 
1990. 


Ill. Significant Comments and Changes 
to the Proposed Rulemaking 


Two comment letters were received. 
These comments have been carefully 
considered and, where deemed 
appropriate by the Administrator, 
changes have been made in the 
proposed test methods. 

Both of the commenters thought that 
because PS—4A required that a CEMS be 
free from the effects of any 
interferences, EPA should include a 
procedure for demonstrating that 
interferences are not a problem. Because 
interferences may vary depending on 
the operating principle of the CEMS, we 
thought that it was proper to allow each 
tester the necessary flexibility to choose 
the proper procedure for each 
instrument. The overall system 
performance that is determined by the 
relative accuracy (RA) test allows this 
flexibility without sacrificing accuracy. 

One of the commenters thought if PS— 
4A allows a cylinder gas audit to be 
substituted for the RA test where source 
emissions are less than 10 percent of the 
applicable standard, then the 
appropriate reference method should be 
used to demonstrate the applicability of 
the substitution. We have revised the 
method to require this. 

The other commenter thought that the 
calibration drift limits in PS-4A should 
be tightened from 5 percent to 3 percent. 
We believe that the drift limits are 
appropriate considering the normal 
operating range of the instrument. 

This same commenter thought that 
PS—4A should include a linearity test for 
the CEMS. We believe that the overall 
system performance that is determined 
by the RA test makes a separate 
linearity test unnecessary. 


IV. Administrative Requirements 


The docket is an organized and 
complete file of all the information 
submitted to or otherwise considered by 
EPA in the development of this 
rulemaking. The principal purposes of 
the docket are: (1) To allow interested 
parties to identify and locate documents 
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so that they can effectively participate 
in the rulemaking process and (2) to 
serve as the record in case of judicial 
review (except for interagency review 
materials) (section 307{d)(7){A)). 
Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and, therefore, subject to the 
requirement of a regulatory impact 
analysis. The Agency has determined 
that this rulemaking would not result in 


any of the adverse economic effects set 
forth in section 1 of the Order as 


grounds for finding a “major rule.” The 
Agency has, therefore, concluded that 


this regulation is not a “major rule” 
under Executive Order 12291. 

The Regulatory Flexibility Act (RFA) 
of 1980 requires the identification of 
potentially adverse impacts of Federal 


regulations upon small business entities. 
The Act specifically requires the 


completion of an RFA analysis in those 


instances where small business impacts 


are possible, Because this rulemaking 


imposes no adverse economic impacts, 


an analysis has not been conducted. 


Pursuant to the provisions of 5 U.S.C. 
605(b}, I hereby certify that this 
promulgated rule will not have an 


economic impact on smail entities 


because no additional costs will be 


incurred from this action. 


This rule does not contain any 


information collection requirements 
currently approved by OMB review 
under the Paperwork Reduction Act of 
1980, 44 U.S.C. 3501 et seq. 

List of Subjects in 40 CFR Part 60 


Air pollution control, Continuous 


emission monitors, Carbon monoxide, 
intergovernmental relations, Reporting 


and recordkeeping requirements, 
Incorporation by reference, and 


Incinerators. 

Dated: January 11, 1991, 
F. Henry Habicht, 
Acting Administrator. 


Title 40 part 60 of the Code of Federal 


Regulations is amended as follows: 
PART 60—[ AMENDED] 


1. The authority citation for part 60- 


continues to read as follows: 


Authority: 42 U.S.C. 7401, 7421, 7414, 7416, 


and 7601. 


2. By adding in numerical order 


Performance Specification 4A to 
appendix B to read as follows: 
Appendix B—Performance 


Specifications 


Performance Specification 4A—Specifications 
and Test Procedures For Carbon Monoxide 


Continuous Emission Monitoring Systems in 
Stationary Sources 


1. Applicability and Principle 

1.1 Applicability. 

1.1.1 This specification is to be used for 
evaluating the acceptability of carbon 
monoxide (CO) continuous emission 
monitoring (CEMS's) at the time of or 
soon after installation and whenever 
specified in an applicable subpart of the 
regulations. 

1.1.2 This specification is not designed to 
evaluate the installed CEMS performance 
over an extended period of time nor does it 
identify specific calibration techniques and 
other auxiliary pr procedures to assess CEMS 
performance. The source owner or operator, 
however, is responsible to calibrate, 
a and operate the CEMS. To evaluate 

CEMS performance, the Administrator may 
Tequire, under section 114 of the Act, the 
source owner or operator to conduct CEMS 
performance evaluations at other times 
besides the initia) test. See § 60.13{c). 

1.1.3 The definition, instailation 
specifications, test procedures, data 
reduction procedures for determining 
calibration drifts (CD) and relative accuracy 
{RA), and reporting of Performance 
Specification 2 (PS 2}, sections 2, 3, 5, 6, 8, 
and 9 apply to this specification. 

1.2 Principle. Reference method {RM), CD 
and RA tests are conducted to determine that 


the CEMS conforms to the specification. 


2. Performance and Equipment Specifications 


2.1 Data Recorder Scale. This 
specification is the same as section 4.1 of PS 
2. The CEMS shall be capable of measuring 
emission levels under normal conditions and 
under periods of short-duration peaks of high 
concentrations. This dual-range capability 
may be met using two separate analyzers, 
one for each range, or by using dual-range 
units which have the capability of measuring 
both levels with a single unit. In the latter 


case, when the reading goes above the full- 
scale measurement value of the lower range, 
the higher-range operation shall be started 
automatically. The CEMS recorder range 


must include zero and a high-level value. 


For the low-range scale, the high-level 
value shal) be between 1.5 times the pollutant 


concentration corresponding to the emission 


standard level and the span value. For the 


high-range scale, the high-level value shall be 
set at 2000 ppm, as a minimum, and the range 


shall include th the level of the span value. 


There shall be no concentration gap between 
the low- and high-range scales. 

2.2 Interference Check. The CEMS must 
be shown to be free from the effects of any 
interferences, 

2.3 Response Time. The CEMS response 


time shall not exceed 1.5 min to achieve 95 


percent of the final stable value. 

24 Calibration Drift. The CEMS 
calibration must not drift or deviate from the 
reference value of the calibration gas, gas 
cell, or optical filter by more than 5 percent of 
the established span value for 6 out of 7 test 
days. 

2.5 Relative Accuracy. The RA of the 
CEMS shall be no greater than 10 percent of 


the mean value of the RM test data in terms 
of the units of the emission standard or 5 
ppm, whichever is greater. Under conditions 
where the average CO emissions are less 
than 10 percent of the standard, a cylinder 
gas audit may be performed in place of the 
RA test to determine compliance with these 
limits. In this case, the cylinder gas shall 
contain CO in 12 percent carbon dioxide as 
an interference check. If this option is 
exercised, Method 10 must be used to verify 
that emission levels are less than 10 percent 
of the standard. 


3. Response Time Test Procedure 

The response time test applies to all types 
of CEMS's, but will generally have 
significance only for extractive systems. The 
entire system is checked with this procedure 
including applicable sample extraction and 
transport, sample conditioning, gas analyses, 
and data recording. 

Introduce zero gas into the system. For 


extractive systems, the calibration gases 
should be introduced at the probe as near to 
the sample location as possible. For in-situ 
systems, introduce the zero gas at the sample 
interface so that all components active in the 
analysis are tested. When the system output 
has stabilized (no change greater than 1 


percent of full scale for 30 sec), switch to 
monitor stack effluent and wait for a stable 


value. Record the time (upscale response 


time) required to reach 95 percent of the final 
stable value. Next, introduce a high-level 


calibration gas and repeat the procedure 
(stabilize, switch the sample, stabilize, 


record). Repeat the entire procedure three 


times and determine the mean upscale and 
downscale response times. The slower or 


longer of the two means is the system 


response time. 


4. Relative Accuracy Test Procedure 

4.1 Sampling Strategy for RM Tests, 
Correlation of RM and CEMS Data, Number 
of RM Tests, and Calculations. These are the 
same as PS 2, sections 7.1, 7.2, 7.3, and 7.5, 


respectively. 
4.2 Reference Methods. Unless otherwise 


specified in an applicable subpart of the 
regulation, Methods 10 is the RM for this PS. 
When evaluating nondispersive infrared 


continuous emission analyzers, Method 10 
shall use the alternative interference trap 


specified in section 10.1 of the method. 


Method 10A or 10B is an acceptable 
alternative to Method 10. 


5. Bibliography 
1. Same as in Performance Specification 4, - 


section 4. 
2. “Gaseous Continuous Emission 


Monitoring Systems—Performance 


Specification | Guidelines for SO, NO,, COs, - 
O:2, and TRS.” EPA-450/3-82-026. U.S. 


Environmental Protection Agency, Technical 
Support Division (MD-19). Research Triangl 
Park, N.C. 27711. 


* * a & * 


Appendix F—{Amended] 
2. In appendix F, by revising section 
5.2 and adding in numerical order a new 
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section 5.2.3 to Procedure 1 to read as 
follows: 


Appendix F—Quality Assurance 
Procedures 


* * * * 


5.2 Excessive Audit Inaccuracy. If the RA, 
using the RATA, CGA, or RAA exceeds the 
criteria in section 5.2.3, the CEMS is out-of- 
control. If the CEMS is out-of-control, take 
necessary corrective action to eliminate the 
problem. Following corrective action, the 
source owner or operator must audit the 
CEMS with a RATA, CGA, or RAA to 
determine if the CEMS is operating within the 
specifications. A RATA must always be used 
following an out-of-control period resulting 


from a RATA. The audit following corrective 
action does not require analysis of EPA 
performance audit samples. If audit results 
show the CEMS to be out-of-control, the 
CEMS operator shall report both the audit 
showing the CEMS to be out-of-control and 
the results of the audit following corrective 
action showing the CEMS to be operating 
within specifications. 

* * * * * 

5.2.3 Criteria for Excessive Audit 
Inaccuracy. Unless specified otherwise in the 
applicable subpart, the criteria for excessive 
inaccuracy are: 

(1) For the RATA, the allowable RA in the 
applicable PS in Appendix B. 


(2) For the CGA, +15 percent of the 
average audit value or +5 ppm, whichever is 


greater. 
(3) For the RAA, +15 percent of the three 


Tun average or +7.5 percent of the applicable 


standard, whichever is greater. 
* * * * * 


Appendix F—[Amended] 


4, In Appendix F, by revising the eleventh 


entry of Figure 1 of Procedure 1 to read as 
follows: 


CEMS span values as per the applicable 
regulation: _________ {e.g., SO 
ppm, NO, ppm). 


[FR Doc. 91-1401 Filed 2-8-91; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of indian Affairs 


Office of Self-Governance; Tribal Self- 
Governance Demonstration Planning 
Grant Program 


February 5, 1991. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Announcement of availability of 
competitive planning grant funds for 

=— federally recognized Indian 
tribes. 


sumMaARY: The Bureau of Indian Affairs 
(BIA) announces the availability of 
$581,000 in grant funds to continue the 
Self-Governance Demonstration 
Planning Grant Program in FY 1991. Of 
the amount appropriated by the 
Congress, $125,000 has been earmarked 
for the Lummi Tribe in Washington for 
the continuation of its educational 
component relative to the Self- 
Governance Demonstration Project. The 
remaining $456,000 is available for 
distribution to other federally 
recognized tribes which meet the criteria 
established later in this announcement; 
except that, the following tribes may 
receive an amount not to exceed $20,000 
per eligible tribe, for the negotiation of a 
Self-Governance Demonstration Project 
in FY 1991. 


FY 1991 Negotiating Grantees 


Mescalero Apache Tribe 
Shoshone-Paiute Tribes of the Duck 
Valley Reservation 
Ely Colony 
Leech Lake Band 
Cheyenne River Sioux 
Port Gamble 
The approximatley $336,000 of funds 
remaining available after the above 
referenced needs have been met, will be 
available for distribution as 
continuation grants to the ten tribes 
particpating in the Self-Governance 
Demonstration Planning Grant Program 
for the first time in FY 1990. 


FY 1991 Continuation Grantees 


Kawerak, Inc. 
Siletz Tribe 
Tanana Chiefs Conference, Inc. 
Sac and Fox Nation 
Duckwater Shoshone Tribe of Nevada 
Sisseton-Wahpeton Sioux Tribe 
Makah 
Grand Traverse Band 
Shoshone-Bannock Tribe 
Lower Elwah Tribe 

Due to limited appropriations, the ten 
continuation grantees must compete 
within that group for funding in the 
same manner in which they competed 


for their initial grants. The only 
difference is that the continuation 
grantees do not compete with all tribes 
nationally. Only those tribes having 
successfully completed a prior year’s 
Self-Governance Demonstration Plannng 
Grant are eligible to apply. 

FOR FURTHER INFORMATION CONTACT: 
William Lavell (202) 208-5116 or Verne 
Duus (202) 208-4839, U.S. Department of 
the Interior, Office of Self-Governance, 
1849 C Streets, NW. (MS-4140-MIB) 
Washington, DC 20240. 

SUPPLEMENTARY INFORMATION: A. 
Purpose of the Program: The purpose of 
the program under this announcement is 
to continue the Self-Governance 
Demonstration Planning Grant Program 
begun in FY 1988. In FY 1991, this 
program will provide a maximum grant 
of $20,000 to each of six tribes (see list 
of FY 1991 Negotiation Grantees in the 
previous section) to negotiate a Self- 
Governance Demonstration Project 
agreement reflecting tribally determined 
budgetary and programmatic priorities 
as authorized by title II of Public Law 
93-638, as amended. It will also allow 
for continuation grants to the ten tribes 
that participated in the program in FY 
1990 for the first time (see list of FY 1991 
Continuation Grantees in the previous 
section). 

The Self-Governance Demonstration 
Planning Grant Program is designed to 
allow tribes to plan for the exercise of 
greater degrees of self-determination by 
assuming more and more control of BIA 
programs and services through future 
agreements negotiated with the 
Secretary of the Interior or his 
designated representative. The grant 
allows tribes to gather information to 
determine the current types and 
amounts of programs, services, and 
fiscal resources available within its 
service area and to plan what types, 
amounts of programs, services, and 
fiscal resources should be available to 
its members rather than be limited to 
providing the same programs, services, 
or functions as the BIA would provide. 
Awards will be made pursuant to the 
appropriations received through Public 
Law 101-512, the Interior and Related 
Agencies Appropriations Act of 1991. 

Planning grants will be awarded on a 
competitive basis to those tribes 
meeting the eligibility criteria and other 
provisions as contained in this 
announcement. Applications not 
meeting all provisions of this 
announcement will be considered non- 
repsonsive and will not be reviewed for 
funding; e.g., an application which does 
not include a tribal council resolution 
will be considered non-responsive. 
There shall be no appeal from a 
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determination by the BIA regarding the 
non-responsiveness of any application 
recieved. 

B. Eligibility Criteria: To receive a 
planning grant under this 
announcement, a continuation grantee 
must: 

1. Make a request for a planning grant 
by resolution of its governing body 
which contains: (a) A statement 
indicating a desire to participate in the 
Self-Governance Demonstration 
planning grant for an additional year; (b) 
a commitment to develop a plan for 
consolidated contract or other type of 
agreement for direct funding of BIA 
programs, services or functions; 

2. Have successfully operated a Self- 
Governance Demonstration Planning 
grant in the previous year. 

3. Have operated three or more 
contracts without significant or material 
audit exceptions (material audit . 
exception as used here means audit 
findings which can result in criminal 
action against a responsible tribal 
official or bills of collection being issued 
against a tribe); and 

4, Must furnish an organization-wide 
or single audit report as prescribed by 
Public Law 98-502, the Single Audit Act 
of 1984, for FY 1989 which contains no 
significant or material audit exceptions 
(material exceptions here means the 
same as in item 2, immediately above, 
and audit findings requiring a corrective 
action plan as prescribed by the Single 
Audit Act, Pubic Law 98-502). 

The FY 1991 Negotiating Grantee 
tribes may request, and receive, an 
amount not to exceed $20,000 each to 
negotiate a Self-Governance 
Demonstration agreement. This is a 
noncompetitive award. The funds may 
be used for legal advice, travel costs, or 
any other expense necessary to 
negotiate an agreement so long as such 
costs are reasonable, allocable, and 
allowable under the terms proposed by 
the agreement and in accordance with 
OMB Circular A-87, Cost Principles for 
State and Local Governments. 

C. Grant Period: Duration of planning 
grants awarded under this 
announcement shall be for a period of 
six months or less. 

D. Funds Available: The BIA has an 
FY 1991 appropriations of $581,000 for 
the Self-Governance Demonstration 
Planning Grant Program in FY 1991. This 
will alow for the awarding of six 
negotiation grants, not to exceed $20,000 
each, as well as for $336,000 in FY 1991 
continuation planning grants to the ten 
grantee tribes competing for 
continuation Self-Governance 
Demonstration Planning Grants. The 
remaining $125,000 of FY 1991 
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appropriations received are 
congressionally directed to the Lummi 
Indian Tribe for the continuation of its 
educational program relative to the 
Tribal Self-Governance Demonstration 
Project. Should additional funds become 
available in FY 1991, the BIA will amend 
this announcement and establish 
separate application criteria, processes, 
and procedures for its use. Additionally, 
should these Self-Governance 
Demonstration Grant Program funds be 
used for other purposes; e.g., used in a 
manner commensurate with the FY 1991 
Interior and Related Appropriations Act 
but not in accordance with the 
announcement, the BIA will notify the 
general public of its intent for use of the 
funds through further publication in the 
Federal Register. 

E. Application Process: Applications 
submitted for funding under the 
competitive portion of this 
announcement shall be on an SF-424, 
and, as may otherwise be provided by 
OMB Circular A-102. In addition to a 
tribal council or governing body 
resolution, an applicant shall submit a 
narrative description of planning grant 
activities with a line item budget and 
budget justification for FY 1991 
activities as well as an interim report of 
progress made with the resources made 
available in FY 1990. The FY 1990 
interim report will speak to problems 
encountered as well as 
accomplishments made by the applicant 
grantee. In formulating its proposal, a 
tribe may use the following as guides for 
the effort: 

1. Continuation Grantees: The 
governing body of a continuation 
grantee for the purposes of this 
announcement is authorized to: 

(a) Conduct activities which provide 
the tribe with a greater understanding of 
BIA programs and which may lead the 
tribe to a position where it is better able 
to plan, conduct, consolidate, and 
administer programs, services, and 
functions authorized under the acts of 
April 16, 1934 (25 U.S.C. 452; 48 Stat. 596) 
and November 2, 1921 (25 U.S.C. 13; 42 
Stat. 208); 

(b) Conduct activities and gather 
information which provides the tribe 
with a greater understanding of BIA 
programs and which may lead the tribe 
to a developmental level where the tribe 
determines that it is desirable to 
redesign BIA programs, activities, 
functions, or services and to reallocate 
funds for such programs, activities, and 
services; and 

(c) Conduct activities and gather data 
which may enable the tribe to identify 
and specify the services to be provided, 
the functions to be performed, and the 
respective responsibilities of the tribe 


and the BIA under a proposed Self- 
Governance Demonstration Project 
agreement. 

2. Negotiation Grantees: In proposing 
terms for an agreement: 

(a) A tribe is entitled to receive funds 
for any programs, services, or functions 
in an amount equal to the amount the 
tribe would be eligible to receive under 
contracts and grants authorized by 
Public Law 93-638, as amended, 
including direct program costs and 
indirect costs, and for any funds which 
are specifically related to the provisions 
of services and benefits of the BIA to the 
tribe and its members, provided, 
however, that funds for trust services to 
individual Indians are available under 
any written agreement to the extent that 
the services would have been provided 
by the BIA and are provided to 
individual Indians by the tribe; 

(b) A tribe may not receive funds 
under a self-determination contract for 
any program, service, or function to be 
provided or performed under a proposed 
agreement under this announcement; 

(c) A tribe submitting a proposal for 
an agreement as a deliverable is not 
obligated to enter into an agreement 
with the BIA. The proposal merely 
serves as a starting point for 
negotiations between the tribe and BIA 
for arriving at an agreement; 

(d) A tribe may retrocede all or any 
portion of a direct funding agreement 
after completing the first year of the 
agreement; 

(e) Participation by a tribe in the 
planning grant program or a subsequent 
Self-Governance Demonstration Project 
agreement will not (i) affect, modify, 
diminish, or otherwise impair the 
sovereign immunity from suit enjoyed by 
the tribe, or (ii) authorize, require, or 
permit the determination of any existing 
trust responsibility of the United States 
with respect to the tribe or its members. 

F. Application Review and Approval 
Process: Applications submitted in 
response to this announcement for 
continuation grantees will be subject to 
competitive review and evaluation. An 
independent review panel, appointed by 
the Assistant Secretary—Indian Affairs, 
will evaluate applications against the 
criteria and the terms and conditions 
contained in this announcement, 
including any statutory or regulatory 
requirements. 

Incomplete applications or 
applications which do not conform to 
this announcement will not be reviewed; 
ie., an application lacking a single 
agency audit report. Such applications 
will be returned to sender as non- 
responsive and the applicant shall have 
no appeal rights. All other decisions 
made by the BIA regarding the 


applications are appealable under the 
provisions of 25 CFR part 2. 

Applications will be reviewed and 
rated as follows: 

1. The goals/ objectives of the grant 
are scheduled and measurable and are 
consistent with the purpose of this 
announcement; (35) 

2. Grant objectives are fully and 
clearly described and reflect the needs 
of the tribe and its members; (20) 

3. The grant objectives can be 
accomplished with the resources 
requested and/or available and the 
application indicates who will 
accomplish each objective; (15) 

4. The application contains evidence 
of capability and qualifications, i.e., 
resumes and position descriptions of 
key project staff are a part of the 
application; and (15) 

5. A line item budget is accompanied 
by a detailed justification for each 
expenditure; and the cost of the 
expenditure is reasonable and allocable 
to the proposed agreement and 
allowable in accordance with OMB 
Circular A-87, Cost Principles for State 
and Local Governments. (15) 

G. Submission of Competitive 
Applications: 

1. The closing date for competitive 
applications submitted for this 
announcement is March 13, 1991. 

2. Applications may be mailed or 
hand-delivered; 

a. Applications which are mailed must 
be postmarked no later than midnight on 
March 13, 1991; 

b. Applications which are hand- 
delivered, must be received at the 
address and room referenced below, no 
later than the close of business on 
March 13, 1991; 

c. Late applications will not be 
considered for funding; 

3. Applications shall be mailed or 
hand-delivered to: U.S. Department of 
the Interior, Assistant Secretary—Indian 
Affairs, Attention: Office of Self- 
Governance, 1849 C Street, NW., MS- 
4140-MIB, Washington, DC 20240. 

H. Submission and Review of Non- 
Competitive Negotiation Applications: 

Grantees submitting an application for 
the negotiation grants on a non 
competitive basis shall use the SF-424, 
Application for Federal Assistance and 
include a complete line item budget, not 
to exceed $20,000, and written budget 
justification which outlines how the 
request for funding was derived. These 
applications may be submitted at any 
time during the fiscal year but before 
August 31, 1990, in order to give the BIA 
time to review and act on the 
applications and award negotiation 
grants before fiscal yearend. 
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Applications received for the 
negotiation grants, not to exceed $20,000 
each, will be reviewed by staff within 
the Division of Self-Determination 
Services in accordance with cost 
principals found in A-87, Cost Principals 
for State and Local Governments. 
Applications submitted under this 
portion of the announcement shall be 
submitted to the address listed in item 
F.3., above. , 
Eddie F. Brown, 

Assistant Secretary—Indian Affairs. 

[FR Doc. 91-3107 Filed 2-86-91; 8:45 am] 
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SUMMARY: These amendments revise the 
disability evaluation and determination 
process for Supplemental Security 
Income (SSJ) claims of children based 
on disability. The revisions are designed 
to comply with the February 20, 1990, 
U.S. Supreme Court ruling in the case cf 
Sullivan v. Zebley, __US_—_, 110 S. 
Ct. 885 (1990). In “Zebley”, the Supreme 
Gourt invalidated the use of a medical 
“listings-only” approach to evaluating 
such childhood disability claims and 
required the use of an individualized 


functional assessment of children whose 


impairments did not meet or equal the 
severity of listed medical impairments. 


The changes incorporate into the 
disability determination process for 
children concepts and criteria reflecting 
current knowledge in the field of 
childhood disability and functioning. 


Although these regulations are being 
published as final rules, we are asking 


for comments concerning these rules 
from members of the public. After the 
end of the comment period, we will 
carefully consider any comments we 
receive in order to determine whether 
any changes are necessary. 

DATES: These final rules are effective on 
February 11, 1991; comments must be 
received on or before April 12, 1991. 


ADDRESSES: You may submit comments 
to the Commissioner of Social Security, 
Department of Health and Human 
Services, P.O. Box 1585, Baltimore, 
Maryland 21203, or deliver them to the 
office of Regulations, Social Security 
Administration, 3-B—4 Operations 
Building, 6401 Security Boulevard, 
Baltimore, Maryland 21235, between 8:00 
a.m. and 4:30 p.m. on regular business 
days. Commenis may be inspected 
during these same hours by making 
arrangements with the contact person 
shown below. 


FOR FURTHER INFORMATION CONTACT: 
Martin Sussman, Legal Assistant, Office 
of Regulations, Social Security 
Administration, 6401 Security 


Boulevard, Baltimore, Maryland 21235, 
telephone (301) 965-1758. 


SUPPLEMENTARY INFORMATION: 
History 


Provisions for benefits for disabled 
children were part of the original 1972 
legislation establishing the SS] program, 
which became operational in 1974. The 
Social Security Act (the Act) provides 
the same definition of disability for 
adults under the SSI program under title 
XVI of the Act as it does for workers 
and children of workers under the 
disability insurance [D]) program under 
title II of the Act. 

The Act, at section 1614[a){3}{A), 
defines disability for adults as the 
inability “to engage in any substantial 
gainful activity by reason of any 
medically determinable physical or 
menta] impairment which can be 
expected to result in death or which has 
lasted or can be expected to last for a 
continuous period of not less than 
twelve months.” The law further 
provides, at section 1614 (a](3}(B}, that 
an adult (that is, a person age 18 or 
older) will be considered disabled, “only 
if his physical or mental impairment or 
impairments are of such severity that he 
is not only unable to do his previous 
work but cannot, considering his age, 
education, and work experience, engage 
in any other kind of substantial gainful 
work which exists in the national 
economy * * *.”” 

The definition of disability for 
children is contained in a parenthetical 
statement at the end of section 1614 
(a)(3)(A). The Act provides that a child 
{that is, a person under the age of 18) 
will be considered disabled for purposes 
of eligibility for SSI, “if he suffers from 


any medically determinable physical or 


mental impairment of comparable 
severity” to that which would make an 
adult disabled. 

Under the Social Security 
Administration (SSA) regulations, the 
decision process for determining if an 
adult is disabled is different in concept 
from the process we formerly used for 
children. Regulations § § 404.1520 and 
416.920 set out a five-step sequential 
evaluation process for dete 
disability in adults, which considers in 


turn: 

1. Whether the adult is doing 
substantial gainful activity; 

2. Whether, in the absence of 
substantial gainful activity, his or her 
medically determinable impairment or 
combination of impairments is severe; 

3. Whether, if the impairmentfs) is 
severe, it meets or equals in severity an 
impairment listed in appendix 1 of 
subpart P of the Regulations part 404; 
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4. Whether, in the presence of a 
severe impairment or combination of 
impairments, the individual retains the 
capacity to do his or her past relevant 
work, considering his or her residual 
functiona) capacity; and 

5, Whether, if past relevant work is 
precluded, the individual retains the 
capacity to do any other work, 
considering the individual's residual 
functional capacity and the vocational 
factors of age, education, and work 
experience. 

We published the regulation that was 
at issue in the “Zebley” case at $ 416.923 
at 45 FR 55621 (August 20, 1980) and 
redesignated it to § 416.924 at 50 FR 8729 
(March 5, 1985). Under this section, we 
determined whether a child was 
disabled by comparing the child’s 
impairment(s) to those in the medical 
listings, as in the third step of the 
process for adults. If the child’s 
impairment{s) met, or was equivalent in 
severity to, one in the listings, we 
determined that the child was disabled, 
as long as he or she was not engaging in 
substantial gainful activity and met the 
22-month duration of impairment 
requirement. If the child’s impairment(s) 
did not meet or was not equivalent to, 
one in the listings, we determined that 
the child was not disabled; we did not 
provide additional evaluation steps for 
children, as we do for adults. Thus, SSA 
defined the comparable severity 


standard contained in the law in terms 
of whether a child’s impairment(s) met 
or equaled in severity those in the 
listings. 


Part A of the Listing of Impairments in 


_appendix 1 of subpart P of the 


Regulations part 404 describes, for each 
of the major body systems, impairments 
that are considered severe enough to 
prevent a person from doing any gainful 
activity, as opposed to substantial 
gainful activity. Part B of the listings 
provides criteria solely for the 
evaluation of impairments of children. 
Part B is used first in evaluating claims 
of children. The criteria in part A 
normally apply to adults, although they 
can be used for a child if the child’s 
impairment(s) is not found to meet or 
equal in severity the criteria in part B or 


is not addressed in part B. 
Sullivan v. Zebley 


On February 20, 1990, the Supreme 
Court, in the case of Sullivan v. Zebley, 
decided that SSA's regulations 
implementing the law for evaluating 
disability in children did not adequately 
reflect Congressional intent. The Court 
held that the “listings-only” approach _ 
SSA had used to evaluate the 
disabilities of children did not carry out 





Federal Register >} Vol. 56,‘ No. 28 / Monday, February 11, 1991 / Rules and Regulations 


the “comparable severity” standard in 
the law, in that the listings were set at a 
\evel of severity stricter than the level at 
which an adult worker can be found 
disabled and our former policies did not 
provide for an assessment of overall 
functional impairment. 

We read the Supreme Court's decision 
as holding that children are entitled to 
an “individualized functional 
assessment” as part of SSA’s disability 
determination process, comparable to 
adults who have impairments that do 
not meet or equal the listings and 
receive such an individualized 
assessment. The Court found that, 


whereas adults who do not qualify 
under the listings still have the 


opportunity to show that they are 
disabled at the last steps of the 
evaluation sequence, no.similar 
opportunity exists for children, who are 
denied benefits even if their 


impairments are of comparable severity 
to ones that would actually disable 


adults. The Court concluded that, 
although the vocational analysis used in 
adult claims is inapplicable to childhood 
cases, this does not mean that a 
functional analysis cannot be applied to 
them. 

Since late February we have not 
denied any childhood SSI claims or 
terminated benefits based on findings 
that a child fails to meet or equal the 
listings. Since May, 1990, we have been 
adjudicating cases using an interim 
standard pursuant to an order of the 
District Court for the Eastern District of 
Pennsylvania, the court where the 
“Zebley” litigation was originally 


brought. The interim standard provides 
for consideration of a child’s functioning 
for the determination whether the child’s 
impairment(s) is equivalent in severity 
to a listed impairment and for the 
determination based on an 
individualized functional assessment 
whenever a child does not meet or equal 
a listing. This regulation will replace the 
interim standard. 


Method Used To Revise the Childhood 
Disability Rules 

On March 23, 1990, the Department of 
Health and Human Services and SSA 
announced that experts in child 
development and childhood disability 
would be asked to meet with SSA 
representatives and assist in devising 
the new regulations by supplying input 
based on their individual expertise. The 
experts were chosen to represent a wide 
range of areas in the assessment of child 
development and childhood disability, 
including general pediatrics, 
developmental genetics, developmental 


pediatrics, infant development, family 
and support systems, behavioral 


pediatrics, pediatric psychiatry, 
pediatric neurology, child psychology, 
pediatric special education, home and 
community care, physical and 
occupational deficits, early childhood 
education, pediatric rehabilitation, 
learning disorders, chronic illness and 
somatics, and communication disorders. 
We met with the experts in meetings 
held in Washington, DC, on April 16 and 
17, May 3, 4, and 5, and June 28 and 29, 


1990. The meetings were open to the 
public. 

We also asked other people for their 
ideas on how to evaluate childhood 
disability. We solicited comments and 
suggestions from other experts who 
were unable to attend our meetings. 
These experts, who included individuals 
we selected and individuals who were 
recommended to us by advocates and 
others, or who offered their help to us, 
further broadened our base of 
knowledge in the fields of pediatric 
medicine and childhood disability. 

We also sought input from advocacy 
groups as we revised the rules. From the 
outset of the process, before we met 
with the experts or began drafting these 
rules, we shared and exchanged ideas 
with the advocacy community. In March 
1990, we met with more than two dozen 


groups interested in childhood disability 
to get their input on what we should 


consider in developing our new 


standard. We have also corresponded 


with many of these groups and other 
advocacy groups concerning our 
progress. In addition, we were assisted 
as we drafted our new policies by 
representatives from four advocacy 


groups: Community Legal Services, in 
Philadelphia (the attorneys who 


. represented the “Zebley” plaintiff 


classy), the Associa tion for Retarded 
Citizens of the United States, the Mental 
Health Law Project, and the National 
Senior Citizens Law Center. 

Within the SSA community, we 
solicited comments and advice from our 
own regional office staffs and the State 
agencies, the agencies in the individual 
States that make disability 
determinations under the Act. Finally, 
as a consequence of our outreach 
efforts, we also received several 
valuable comments from organizations 
and individuals who were aware of the 
“Zebley” decision and our revision of 


the regulations. 
Explanation of Revisions 


The final regulations replace our prior 
rules for deciding disability in childhood 
cases under SSI and the interim 
standard that we have been using in 
these cases since May, 1990. As required 
by the Supreme Court's ruling in 
“Zebley”, they accord each child whose 
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impairment(s) does not medically meet 
or equal a listing an opportunity to 
receive an individualized assessment of 
his or her functioning. The new rules 


provide two steps at which a child’s 
functioning will be assessed. First, they 
provide a new policy for considering 
functioning at the listings equivalence 
step. Second, they ensure that disability 
evaluations of children under the SS] 
program include a process for evaluating 


childhood disability that is not based 
solely on listing-level severity. They 
provide an additional step beyond the 
listings at which we may determine that 
children with severe impairments that 
do not meet or equal [medically or 
functionally) a listing are disabled based 
on an assessment of their functioning 
that demonstrates that they have 


impairments of “comparable severity” to 
impairments that would disable adults. 

As a result, the new sequence for 
children is: 

1, Whether the child is engaging in 
substantial gainful activity: 

z. Whether the child’s impairment or 
combination of impairments is severe; 

3. Whether the child has a medically 
determinable impairment(s) that meets 
or equals in severity a listing in ; 
appendix 1 of subpart P of part 404 or, if 
not, whether the functional ; F 
consequences of the child’s impairment 
or combination of impairments 
functionally equal a listing; and 

4. Whether the child’s severe 
impairment(s} so limits the child’s 
ability to function in an age-appropriate 
manner that the limitations are 
comparable in severity to those that 
would disable an adult. : 

It is still possible for children to have 
impairments equa) in severity to listed 
impairments based solely upon medical 
findings. Because the longstanding 
concepts of meeting or equaling a listing 
based upon medical findings permit us 
to find many claimants disabled on 
medical grounds alone, we have 
retained these longstanding procedures. 
However, we have also expanded and 
clarified our prior rules for making 
determinations of equivalence. 


We have also removed our prior 
medical improvement rules for children, 
formerly in § 416.994(c), and have added 
a new medical improvement regulation 
for children, § 416.994a, to be used in 
determining whether childhood 
disability continues. Because the former 
rules in $ 416.994(c) were based on our 
prior listings-only test, we are replacing 
them. The new section is modeled after 
the adult rules and takes into account 
the new childhood disability rules in 


§§ 416.924 and 416.924a through 
416.924e. 





Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 


Other Changes 


We have revised some of the rules in 
Subpart I that are relevant to children so 
that they explicitly refer to children. In 
addition to the new rules in § 416.924, 
which provide a sequential evaluation 
process for children and a new 
interpretation of the statutory definition 
of disability for children, we have also 
added new rules and language that were 
necessary to address issues specific to 
the evaluation of disability in children 
or to provide clarification of existing 
policies in terms that are more 
meaningful to the evaluation of 
children’s cases. 

fnclusion of adatt claimants im 
separate publications of the Federal 
Register. We believe that the Supreme 
Court's analysis of our equivalence 
policies in “Zebley” addressed policy 
issues that do not necessarily have to be 
confined to children's cases, and that 
the new functional equivalence policy 
we have developed for children could 
apply to adult claimants as well. 
Therefore, we have decided to extend 
the revisions to determinations of 
equivatence for adults under titles II and 
XVI by publishing separately a notice of 


proposed rulemaking (NPRM) that will 
propose to extend thn the provisions to all 
other adults under titles H and XVI. The 
NPRM will propose to consolidate the 
provisions of the two regulations into 
identical revisions under Parts 404 and 
416 of this chapter, to establish a 


uniform standard for all individuais who 


apply for and receive disability benefits 


under the Act. 


Summary of Specific Provisions 

From our public meetings with the 
experts and our discussions with other 
individuals and organizations, we 
received many thoughtful comments and 
suggestions on the standard and criteria 
we should use to evaluate disability in 
children. The comments were very 
helpful to us as we developed these 
regulations. 

The tions had certain common 
elements. There was considerable 
support in the comments for the 
principle of assessing a child’s overall 
functioning in all domains—that is, 
broad spheres of physical and mental 
functioning—measured by how well the 
child can do age-appropriate activities. 
Many commenters were concerned 
about the need to consider the setting in 
which the child resided, such as the 
family, and the need to consider both 
the positive and negative influences of 
the child's environment (including 
family, school, and community) on the 
child's medical status, development, and 
functioning. Many comments also 


emphasized the importance of gathering 
“multidisciplinary” evidence—that is, 
evidence from several expert sources in 
different disciplines in addition to 
medicine—as well as information from 
parents and others who have knowledge 
of a child's day-to-day functioning. 

A frequent comment concerned the 
need to address the problem of 
assessing disability in infants, who are 
often difficult to evaluate because they 
exhibit a narrow range of medical 
findings and behaviors and cannot be 


tested or be precisely diagnosed. Many 
people urged us to create special rules 


for the youngest children which would 
give the benefit of the doubt to those 
infants who exhibit signs of disability 
but who are as yet too young to be 
specifically evaluated. Most commenters 
suggested that we also provide special 
rules for reevaluating the claims of 
children whom we found disabled in 
this manner the children became 
old enough for complete assessment. 

A related idea, which arose from our 
discussions with the group of experts, 
suggested creating a “‘screen"*—a list of 
specific conditions or specific functional 
\imitations or other descriptors of 
obvious disability which, if met, would 
presumptively establish disability. As 
we explain below, our revision of the 
equivalence rules derives in part from 
this recommendation. 

We have given careful consideration 
to the suggestions made by all those 
from whom we solicited comments and 
who offered us their thoughts and 
assistance. We have used as many of 
their ideas as we could within the 
framework of the Act, including the 
suggestion to provide rules that would 
give special consideration to the 
problems of evaluating disability in 
infants. 

However, we have not included all of 
the suggestions from the experts, the 
advocacy community, the State 
agencies, our regional offices, and 
others. Throughout the process of 
drafting these rules, we have been 
mindful of the law, which states that 
children are disabled if they — 
from” an impairment of “comparable 
severity” to that which would disable an 
adult; in our view, some sugg 
addressed areas of social pol policy oy bapend 
what is permissible under the law. 

The new rules relating to disability in 
infants are an example of a change we 
could make. Infants—especially infants 
less than 6 months old—can be very 
difficult to evaluate because they do not 
always exhibit clear medical or 
functional findings. Even when such 
infants do exhibit signs of limitation or 
deficits in functioning, it is often difficult 


to diagnose the specific medical cause 
of their problems and, hence, to predict 
the course of the impairment for the 
purpose of establishing whether the 
duration requirement will be met. Our 
prior policy required infants to prove 
that they were disabled, just as any 
claimant has to do. However, because of 
the unique problems in evaluating 
infants, we sometimes had to defer 
decisions in these cases; that is, hold 
them until the children were older and 
could be more easily evaluated. 
Consistent with the recommendations 
and based on our operating experience 
with infant claims, we have established 
new rules for infants that are consistent 
with the law and are comparable to our 
longstanding policies for evaluating 
disability in adults. Our new rules on 
equivalence based on function in 
§ 416.926a, and the recent publication of 
Listing 112.12 of the childhood mental 
listings, a listing specifically for infants 
from birth to age 12 months, provide a 
means by which infants may establish 
both that they have medically 
determinable impairments and that they 
are disabled based on their functional 


impairment. Our case experience has 
shown that infants who demonstrate the 
kinds of functional deficits that will be 
required to establish disability under 
new Listing 112.12, or to establish 
functional equivalence to that listing 
under the new rule in § 416.926a, are 


likely to continue to demonstrate that 
they are disabled when they are older. - 


For similar reasons, we have 
established new guidelines in 
§ 416.924b(d) for considering agein 
children analogous to the consideration 
given to age in adults, so that infants 
under 12 months of age are considered 
in much the same way as adults who are 
closely approaching retirement age (i.e., 
age 60 and older). Just as the adult rules 
recognize advancing age as an 
increasingly important factor in 
determining disability, so that older 
adults may be found disabled with a 
lesser degree of functional limitations 
than younger adults, the new childhood 
rules provide that, the younger the child, 
the greater the impact of impairments is 
likely to be on the child’s overall ability 
to develop and function. This rule, too, 
is based on sound principles of 
pediatrics and our operating experience 
in childhood cases. 

With respect to records from schools, 
early intervention and similar programs, 
if a child has been assessed under 
another program that serves children 
with disabilities, we will make every 
reasonable effort to obtain any 
assessments and records of the child’s 
functioning {e.g., an Individualized 
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Education Plan) that may be useful and 
available from that program; for 
example, from Head Start, which serves 
a percentage of children with 
handicapping conditions; from the 
program for Children with Special 
Health Care Needs of the Maternal and 
Child Health program; from Part H early 


intervention programs for children from 
birth to age 2, inclusive, under the 


Education for All Handicapped Children 
Act (EHA); and from public school 
records required under Part B of the 
EHA for all school-age children with 
qualifying handicapping conditions. We 
will use these records and assessments 
to help us determine whether the child 
may be found disabled under title XVI. 
The following is a summary of the 
major rules we are adopting in this 
regulation, as well as a detailed 
explanation of the content and intent of 
the rules. Following the summary of the 
major rules, we provide a brief summary 


of other changes we have made 
throughout subpart I to ensure 
conformity throughout our SSI disability 
regulations, 


It should be noted that these rules 


provide only new policies and 
clarifications of existing policies in 
response to the “Zebley”’ decision. They 
must be read in the context of our 
existing rules for determining disability. 
For instance, the evaluation of 
functioning includes consideration of all 
relevant evidence, including evidence of 
symptoms such as pain, which must be 
evaluated in accordance with our 
existing rules. 


General Note on Style 


The childhood disability regulations 
are written in the first and second 
persons, addressed from us to the 
children who claim to be disabled, 
instead of their parents or other 
appropriate adults. Even though 
addressing a regulation to infants and 
very young children can appear illogical, 
it is consistent with our regulatory 
terminology and style, and less 
cumbersome than the language that 
would be required to address these 
regulations to the adults who will 
ordinarily be responsible for assisting 
the children in their claims. 

However, should any member of the 
public believe that the terminology and 
style we have used in these regulations 
creates an ambiguity or might present a 
problem in the application of particular 
sections of these regulations, we would 
appreciate such concerns being brought 
to our attention. 


Section 416.902 General Definitions 
and Terms for This Subpart. 

We have added definitions for the 
terms “adult” and “child” to this section. 
We derived the definition of a child as 
“a person who has not attained age 18” 
from section 1614{a){3){A) of the Act, 
which confines the childhood definition 
of disability to children “under the age 
of 18.” This is the same definition we 
have always used in subpart | of these 
regulations. ¢ ae 

Because we provide a definition of the 
term “child” at the beginning of subpart 
I, we believe that it is unnecessary to 
repeat the phrase “a child under age 18” 
throughout the remainder of the subpart, 


as we did in our prior Tegulations. We 
simply use the word “ 

We have not changed the meaning of 
the term “you” in this section. We 
believe that the current definition (“the 
person who has applied for benefits or is 
receiving benefits”) is sufficient to 


convey the meaning of the term, which 


includes both the child for whom a claim 


has been filed and the person who has 
filed the claim for the child. 


Section 416.924 How We Determine 


Disability for Children 
We have completely revised this 


section. In paragraph (a), we restate the 
statutory definition of disability for 
children; that is, an impairment or 
combination of impairments that is of 
comparable severity to an impairment or 
combination of impairments that would 
disable an adult. We then provide 
successively more detailed definitions of 
“comparable severity.” 

The term “comparable severity” 


means that a child’s physical or mental 


impairment(s) so limits his or her ability 
to function independently, 


appropriately, and effectively i in an age- 
appropriate manner th 

impairment(s) and its comequent 
limitations are comparable to those that 


would disable an adult. We then explain 
that this means that a child's 
impairment(s) must substantially reduce 
or, in the case of infants from birth to 
the attainment of age 1, be expected to 
substantially reduce his or her ability to 
grow, develop, or mature in an age- 
appropriate manner. 

The three subparagraphs (a)(1} 
through (a)}(3) describe different ways of 
applying this definition and are linked to 
different ages, using terms that we later 
define in § 416.924a(c}. Thus, (a)(1) is 
applicable to the evaluation of infants 
and young children, and so is couched in 
terms of “developmental milestones”; 
(a)(2) is applicable to school-age 
children, and so is couched in terms of 


“activities of daily living”; and (a)(3) is 
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applicable to older adolescents, and so 
is couched in terms of the acquisition of 
skills needed to assume adult roles. We 
do not intend these general distinctions 
to be rigidly applied. It is often 
appropriate to speak of developmental 
milestones in younger school-age 
children, and of activities of daily living 
in preschoolers; clearly, both activities 
of daily living and the acquisition of 
skills needed to assume roles 
reasonably expected of adults are 
meaningful and important to the 
evaluation of impairment in adolescents. 
Paragraphs (b) through (f) introduce 
the new sequential evaluation process 
for children. As in the adult sequence, 


we consider all available relevant and 
material evidence in the case record at 
each step, and all impairments a child 
alleges, both singly and in combination. 
Likewise, each step of the sequence 


except the last provides two 


alternatives: Either a determination or 
decision that the child is or is not 
disabled, in which case we do not 
continue in the sequence; or no 
determination or decision can be made 
at that point, in which case we proceed 
to the next step. At the last step of the 


sequence, a determination or decision 


must be made. 


The sequence is as follows: 


1. Is the child engaging in substantial 
gainful activity? 

Inasmuch as the basic statutory 
definition of disability requires an 
inability to engage in substantial gainful 
activity, no individual—including a 
child—may be found disabled if he or 
she is actually working at this level. In 
paragraph (c) we provide that, as in 
adult claims, we will not consider a 
child’s impairments, no matter how 
severe they are, if the child is engaging 
in substantial gainful activity. The same 
rules for determining whether an adult is 
engaging in substantial gainful activity, 
which provide for consideration of such 
things as subsidies, impairment-related 
work expenses; and other special 
considerations in determining the level 
of earnings, also apply to children. 

If a child is engaging in substantial 
gainful activity, we will find the child 
not disabled. If not, we will proceed to 
the next step in the sequence. 

2. Does the child have a “severe” 
impairment or combination of 
impairments? 

If a child has an impairment or 
combination of impairments that cause. 


more than a minimal limitation in his or 
her ability to function, we will find that 


the child has a severe impairment(s) and 
go on to the next step in the process. If 


we find that the child has no more than 
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a minimal limitation in his or her ability 
to function, we will find the child not 
disabled. 

We have added a “severe” step to the 
childhood sequence to make it more 
comparable to the sequence used for 
adults. Prior to “Zebley”, we used a 
relatively simple process to determine 
disability for children—whether the 
child was engaging in substantial gainful 
activity and, if not, whether his or her 
medically determinable impairment met 
or equaled in severity an impairment in 
the listings. Because this process was 
not comparable to the evaluation 
sequence used for adults, the Supreme 
Court found it lacking. Adding a 
“severe” step makes the evaluation 
processes more alike and, we believe, 
comports with the spirit of the “Zebley” 
decision to evaluate children 
comparably to adults. In adult cases, we 
assess residual functional capacity only 
after we have found that the person has 
a severe impairment(s). Likewise, we 
will first determine that a child has an 
impairment(s) that is severe before we 
do an individualized functional 
assessment. 

We want to stress, however, that by 
including this policy in the new 
childhood rules, we do not intend to 
deny benefits to any child who may fit 
within the statutory definition of 
disability, only to provide a more 
efficient process. As the Supreme Court 
noted when it upheld the validity of the 
severity step in the adult sequence in 
the case of Bowen v. Yuckert: 


The severity regulation increases the 
efficiency and reliability of the evaluation 
process by identifying at an early stage those 
claimants whose medical impairments are so 
slight that it is unlikely they would be found 
to be disabled even if their age, education, 
and experience were taken into account. 
Similarly, step three (the “meets/equals” step 
of the adult sequence) streamlines the 
decision process by identifying those 
claimants whose medical impairments are so 
severe that it is likely they would be found 
disabled regardless of their vocational 
background. 

Bowen v. Yuckert, 482 U.S. 137, 153 (1987). 


We believe that the same basic 
principles apply to childhood disability 
claims, and have therefore provided 
both a listings step which identifies the 
most severely disabled children and a 
step that identifies those children whose 
impairments are so slight that it is 
unlikely that they would be found 
disabled were we to proceed to the end 
of the sequence. We will not use the not 
severe step to disqualify any child who 
may fit within the statutory definition of 
disability without determining whether 
he or she has an impairment(s) of 
comparable severity to an impairment(s) 


that would disable an adult. Only those 
claimants with slight abnormalities that 
do not significantly affect the ability to 
function independently, appropriately, 
and effectively in an age-appropriate 
manner can be denied benefits without 
undertaking the analysis associated 
with an individualized functional 
assessment. 

As the Supreme Court noted in 
“Yuckert,” both the listings step and the 
not severe step provide a method for 
determining the most obvious cases. In 
childhood claims, the considerations are 
the same at both steps. Just as we 
consider both medical and functional 
evidence at the listings step to 
determine whether a child's 
impairment(s) is so severe that a finding 
of disability can be made without the 
need for an individualized functional 
assessment, we will use the same 
considerations to decide whether the 
child’s medically determinable 
impairment(s) is so minimal that it could 
not possibly be disabling. 

If a child does not have a “severe” 
impairment or combination of 
impairments, we will find the child not 
disabled. If the child has a “severe” 
impairment, we will proceed to the next 
step of the sequence. 

3. Does the child have a medically 
determinable impairment(s) that meets a 
listing in appendix 1 of subpart P of part 
404? If not, does the child have an 
impairment or combination of 
impairments that is equivalent in 
severity to any impairment in the Listing 
of Impairments, including an impairment 
or combination of impairments that is 
functionally equivalent to a listing? 

In paragraph (e) we provide that, if a 
child has an impairment that meets a 
listing, or an impairment(s) that equals a 
listing, including the duration 
requirement, we will find the child 
disabled. If not, we will proceed to the 
final step in the sequence. 

4. Does the child have an impairment 
or combination of impairments that so 
limits his or her physical or mental 
abilities to function independently, 
appropriately, and effectively in an age- 
appropriate manner that the limitations 
are comparable in severity to those 
which would disable an adult? 

Paragraph (f) introduces the new term 
“individualized functional assessment” 
(IFA) to the regulations. We derived the 
term from language in the “Zeblev” 
decision to provide a means for 
describing the assessment of functional 
limitations and abilities in children. (We 
provide detailed rules for doing IFAs in 
a new regulation, § 416.924a.) This 
paragraph provides that we will do an 
IFA and use it to decide whether the 
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child has an impairment(s) of 
comparable severity to an impairment(s) 
that would disable an adult. 

Paragraph (f)(1) provides that if a 
child has such an impairment or 
combination of impairments, and the 
impairment(s) meets the duration 
requirement, we will find the child 
disabled. Paragraph (f)(2) provides that, 
if the child does not have such an 
impairment or combination of 
impairments, or the child has such an 
impairment or combination of 
impairments but the impairment(s) does 
not meet the duration requirement, we 
will find the child not disabled. These 
steps are intended to provide criteria 
comparable to the steps in the adult 
sequence for adults who do not have 
impairments that meet or equal the 
listings but who may nevertheless be 
disabled. 

We also provide additional detailed 
guidance throughout §§ 416.924a through 
416.924d, regarding the role of age in the 
determination process and about age- 
appropriate skills, abilities, and 
behaviors. Because the evaluation of 
impairments in children, like adults, is 
necessarily complex, we provide 
detailed guidelines for implementing the 
final step using the individualized 
functional assessment in new regulation 
§ 416.924e. 


Section 416.924a Individualized 
Functional Assessment for Children 


In this section, we describe generally 
the purpose of the individualized _ 
functional assessment for children and 
how we will do the assessment. We 
explain that the assessment is to be 
based on all relevant evidence in the 
case record from both medical and 
nonmedical sources. We reaffirm the 
important principle that evaluation of 
the evidence should result in an 
assessment of a child’s functioning on a 
longitudinal basis—that is, over time. 

In paragraph (b), we give examples of 
some of the types of evidence we 
consider in doing an individualized 
functional assessment. We explain that 
medical evidence consists of symptoms, 
signs, and laboratory findings. We also 
provide guidance, modeled on our 
discussions in 112.00D of the childhood 
mental listings about determining the 
validity and reliability of formal testing, 
that the results of standardized testing 
should be consistent with the remainder 
of the record, and that, ideally, any 
medical findings in the case record 
should be based on the medical source’s 
own findings and consideration of 
information from the child's parents.or 
other knowledgeable individuals. We 


also state that parents, relatives, 
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teachers, school records, and the 
records of early intervention and other, 
similar programs, are important sources 
of information about a child’s day-to- 
day functioning. 

We recognize that there are 
definitions of disability for children in 
three other programs administered by 
the Federal government, specifically in 
the Developmental Disabilities Act and 
in parts B and H of the Education of All 
Handicapped Children Act (EHA). We 
were unable to adopt any of these other 
definitions because none of them could 
serve the particular program needs 
generated by the Supreme Court's 
mandate that SSA do an individualized 
functional assessment for the population 
of children served by the SSI program. 
For the same reasons, we are unable to 
adopt the disability determinations of 
other programs. Indeed, we have a 
general policy, set forth in regulation 
§ 416.904, that we must make a 
disability or blindness determination 
based on Social Security law. A 
decision by any nongovernmental 
agency or any other governmental 
agency about whether an individual is 
disabled or blind is based on its rules 
and is not our decision about whether 
the individual is disabled or blind. 
Therefore, a determination made by 
another agency that a child is disabled 
or blind is not binding on us. However, 
we recognize that the other definitions 
reinforce the concept that an 
individualized functional assessment is 
a procedure resulting in necessary 
descriptive information about a child, 
and that this information is vital to 
making decisions about the presence or 
absence of disability according to SSA's 
definition of disability. 

The Developmental Disabilities Act 
definition is similar to the title XVI 
definition in that it defines a 
developmental disability as (1) severe, 
(2) attributable to a mental or physical 
impairment or a combination of both 
mental and physical impairments, and 
(3) functionally-based, resulting in 
substantial limitations in three of seven 
major life activities (e.g., self-care, 
mobility). However, the definition 
differs from the title XVI definition in 
that it requires (1) a chronic disability 
that is likely to continue indefinitely, 
that (2) is manifested before.age 22, and 
that (3) reflects the person’s need for a 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment, or other services which are of 
lifelong or extended duration and are 
individually planned and coordinated. 
In contrast, the title XVI definition 
requires only 12 months of disability 
with onset prior to age 18, and is not 


limited to conditions that require 
extensive, interdisciplinary treatment. 

Similarly, the parts B and H 
definitions in the EHA, although 
congruent in some ways with our 
proposed definition, are in other ways 
incongruent and, thus, unusable in our 
program. The definition of “handicapped 
children” under Part B of the EHA is a 
set of categorical definitions for school- 
age children, such as speech impaired, 
mentally retarded, and seriously 
emotionally disturbed. Although these 
categories cover the functionally-based 
impairments that we would anticipate in 
children applying for benefits under title 
XVI, there are other factors that make 
the part B definition unusable: (1) Part B 
is an entitlement program, whereas title 
XVI is a means-tested program; while all 
school-age children with qualifying 
handicapping conditions are to be 
served under part B, only those children 
who meet both the disability and income 
and resource tests under title XVI may 
become eligible for SSI benefits; and (2) 
the categorical definitions of part B do 
not provide a usable framework for 
evaluating the ranges of functional 
limitations produced by either 
developmental or physiological 
disorders. 

Finally, part H of the EHA, which 
provides for early intervention services 
from birth through age two, inclusive, 
identifies “infants and toddlers with 
handicaps” in three separate groups: 
Children who are already experiencing 
developmental delays in one or more 
functional areas of development (e.g.. 
cognitive, physical); children who have 
a diagnosed physical or mental 
condition that has a high probability of 
resulting in developmental delay; and, at 
a State’s discretion, children who are at 
risk of having substantial developmental 
delays if early intervention services are 
not provided. Although the functional 
descriptors for the first part H group 
may be congruent with the proposed 
definition for evaluation of children 
under title XVI, there is no standard as 
to how serious the delay must be in 
order for a child to qualify for services. 
Although the description of the second 
part H group could apply to infants for 
whom applications are filed under title 
XVI, the last definition is not usable in 
the formulation of new disability rules 
for children under title XVI because it 
addresses the possibility of future 
disability for a child rather than the 
child’s present condition, as is required 
by the title XVI statute for children. 

In paragraph (c), we define the terms 
“age-appropriate activities,” 
“developmental milestones,” “activities 
of daily living,” “developmental 
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domains,” and “functional domains.” 
These are terms that are used by 
professionals who deal with children 
who have impairments and that we find 
in evidence from such individuals. We 
will use these terms to describe the 
components of individualized functional 
assessments. 

In paragraph (c)(1), we explain that 
the term “age-appropriate activities” is a 
comprehensive term that refers to the 
normal activities of a child of any age; 
i.e., what a child is expected to be able 
to do given his or her age. It may refer to 
any discrete behavior of an infant or 
young child (e.g., the age at which an 
infant can turn its head from side-to- 
side, or an older child is able to utter 
two-word sentences) or to any global 
behavior of an older child or adolescent 
(e.g., reading). In the evidence of record, 
a child’s activities may be described in 
terms of the achievement of 
“developmental milestones,” “activities 
of daily living,” or other such 
terminology. Information about a child’s 
activities creates a profile of how the 
child is functioning, i.e., what a child 
does, and thus what he or she is able to 
do. This makes possible a comparison 
between the child’s profile and the 
activities that are age-appropriate for 
that child. 

In paragraph (c)(2), we explain that 
the term “developmental milestones” 
refers to a child’s expected principal 
developmental achievements at 
particular points in time. Ordinarily, 
failures to achieve developmental 
milestones are the most important 
indicators of impaired functioning in 
children from birth until the attainment 
of age 6, although they may be used to 
evaluate older children, especially 
school-age children. 

In paragraph (c)(3), we explain that 
the term “activities of daily living” 
refers to those activities of children that 
involve continuity of purpose and 
action, and goal or task orientation; that 
is, the practical implementation of skills 
mastered at earlier ages. Ordinarily, 
activities of daily living are the most 
important indicators of functional 
limitations in children aged 6 to 18, 
although they may be used to evaluate 
younger children, especially preschool- 
age children. 

In paragraph (c)(4), we explain that 
the terms “developmental domains” and 
“functional domains” refer to broad 
areas of development or functioning that 
can be identified in infancy and traced 
throughout a child’s growth and 
maturation into adulthood. The terms 
describe a child’s major spheres of 
activity physically, cognitively, 
communicatively, and socially/ 
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emotionally. In these regulations, the 
term “developmental domains” is 
generally used when we discuss younger 
children, i.e., from birth to age 6; the 
term “functional domains” is generally 
used when we discuss older children 
and young adolescents, i.e., from age 6 
to age 16. We also provide a cross- 
reference to § 416.924c, where we 
describe in detail the various domains 
as they pertain to the different age 
groups. 

Section 416.924b Age as a Factor of 
Evaluation in Childhood Disability 


Paragraph (a) of this section explains 
how we consider age in childhood cases 
at each step of the childhood sequence 
of evaluation. Ordinarily, age is 
considered in determining whether a 
child has impairments that meet or 
equal a listing only when the listing we 
are using for comparison includes 
separate criteria for different ages. At 
the second and last steps of the 
sequence, however, age is integral to 
every determination, inasmuch as we 
must consider a child's abilities to 
perform age-appropriate activities. 
“Age” means chronological age, except 
in the cases of premature infants who 
are considered disabled under special 
rules for low birth weight, as we explain 
in a separate paragraph (c). 

In paragraph (b), “Age categories,” we 
define the three age categories we use 
as guidance for assessing age- 
appropriate activities: newborn and 
young infants (birth to attainment of age 
1), older infants and toddlers (age 1 to 
attainment of age 3), and children (age 3 
to attainment of age 18). We will not 
apply the age categories mechanically in 
borderline situations. The categories are 
the same as those in the childhood 
mental listings, and are based on the 
recognition that there are broad 
developmental and functional domains 
common to these age categories. We 
also describe four subdivisions of the 
age-3-to-18 category. As in the childhood 
mental listings, we recognize that 
impairment manifestations within the 
domains, and the evidence that will be 
’ needed to evaluate these manifestations, 
will vary for different age levels within 
the group. We have, therefore, provided 
the following more specific categories: 
preschool (age 3 to attainment of age 6), 
school-age (age 6 to attainment of age 
12), young adolescent (age 12 to 
attainment of age 16), and older 
adolescent (age 16 to attainment of age 
18). 

In paragraph (c), “Evaluation of 
premature and low birth weight infants,” 
our method of considering prematurity is 
the same as the standard generally 
followed in neonatology. For purposes of 


these rules, we define prematurity as 
birth at less than 37 weeks’ gestation. 
Under our rules for functional 
equivalence in § 416.926a(d), infants 
who weigh less than 1200 grams at birth 
or who weigh at least 1200 grams but 
less than 2000 grams and are at least 4 
weeks small for gestational age are 
found disabled. If an infant is not 
considered to have an impairment that 
is functionally equivalent to a listing in 
this manner under the new provisions in 
§ 416.926a, we will evaluate the child 
using a corrected chronological age. The 
corrected chronological age is the age 
obtained by subtracting the number of 
weeks of prematurity from the child’s 
chronological age. We will use the 
corrected chronological age until it is no 
longer a significant factor, which is 
generally about chronological age 2. We 
further explain that, when we evaluate 
growth impairments using standard 
neonatal growth charts, we will not 
compute a corrected age if the charts 
already include this computation. 

In paragraph (d), “Impact of severe 
impairment(s) on younger children and 
older adolescents,” we provide general 
guidance on considering the effects of 
age when determining the impact of 
impairments on development and 
functioning at the two age extremes of 
childhood. This guidance may also be 
used to infer the effects of age in the 
intervening years. We explain that our 
assessment of the impact of impairments 
on children’s development and 
functioning will consider age in a 
manner similar to how we consider the 
impact of age in adults when we make 
determinations at the fifth step of the 
adult sequential evaluation process, 
except in the opposite way; that is, as a 
general, though not invariable, rule, age 
has the greatest significance the younger 
the child is and is a lesser factor as the 
child approaches adulthood. Inherent in 
this guidance is also the recognition, 
built in throughout the new rules, that 
the very youngest infants are difficult to 
test and exhibit a narrow range of 
medical findings and behaviors. As 
infants age, observations and testing 
become more informative and more 
precise. 

Although adults of any age may be 
found disabled at the last step of the 
adult sequential evaluation process, we 
consider advancing age to have an 
increasingly adverse impact on an 
adult's ability to make an adjustment to 
other work, or to begin work for the first 
time. Thus, adults who are of advanced 
age (age 55 or older) or who are closely 
approaching retirement age (age 60 or 
older) may be found disabled with less 
severe impairments than younger adults. 


At the opposite end of the adult 
spectrum, our rules recognize that 
younger individuals {i.e., those age 18 to 
age 45) are better able to adapt to the 
workplace despite severe impairments. 

Children, of course, are not easily 
compared with adults. Nevertheless, it is 
possible to make some generalizations 
about the effects of age in the youngest 
and the oldest children. In general, _ 
impairments that affect an infant's or . 
young child’s growth or development 
can have a more substantial impact on 
the child's overall functioning (the 
analog to an adult's ability to adapt to 
other work) than the same impairments 
would have on an older child. This is 
because children develop many of their 
skills sequentially, building upon skills 
they have already achieved. 
Furthermore, the acquisition of skills is 
not a simple straight-line process 
confined to single domains; there is a 
complex interdependence among the 
domains, so that interference in a child’s 
acquisition of skills in one domain can 
have an effect upon the child's 
development in other domains as well. 
The younger the child, the more serious 
the total impact can be. 

Conversely, by the age of 
adolescence, children have acquired and 
developed basic physical and mental 
functional abilities, skills and behaviors, 
such that impairments do not have the 
cumulative impact on functioning that 
they do in infants and young children. 
As children approach adulthood—that 
is, by about age 16—they have the same 
abilities to adapt as the youngest adults. 
They also exhibit functional abilities, 
skills, and behaviors that may be 
meaningfully compared with those of 18- 
year-olds. 

We do not intend for this rule to be 
applied mechanically. We recognize that 
there will be cases in which 
impairments acquired by older children 
will have a greater impact than the same 
impairments in younger children. Our 
intent is to provide only general 
guidance, with the understanding that 
each case must be evaluated on its own 
merits. 


Section 416.924c Functioning in 
Children 


In this section, we describe the 
domains of development and functioning 
and certain behaviors in which we 
evaluate children when we do 
individualized functional assessments. - 
We also provide age-appropriate 
examples for each domain and behavior. 
To describe a child's mental or physical 
functioning, we employ as a frame of 
reference the terminology and 
definitions in the listing of childhood 
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mental disorders in 112.00C of the 
Listing of Impairments in appendix 1 to 
subpart P of part 404. 

The descriptors of functioning in the 
childhood mental listings also include 
developmental and functional domains 
and behaviors. These domains can also 
be appropriate to the evaluation of 
physical impairments. However, 
because the childhood listings are 
designed for the evaluation of mental 
disorders, they do not include 
descriptors of the range of functions 
necessary to address all physical and 
mental impairments in all the age 
categories needed for the more refined 
assessment of functioning in the 
individualized functional assessment. 
We have, therefore, added to the 
descriptors of the listings and modified 
some of them in this rule. 

In this rule, we have divided the 
cognitive/communicative domain of the 
childhood mental listings into two 
separate domains (that is, cognition and 
communication) for children in all of the 
age categories in order to recognize the 
specific role that speech and language 
have in a child's development or 
functioning. We have also included the 
domain of personal/behavioral 
functioning in the age group of older 
infants and toddlers (whereas the 
childhood mental listings do not) in 
order to recognize the development of 
self-help skills and other activities 
appropriate to this age group. In 
addition, we have added the domain of 
motor development or functioning to the 
age groups ranging from age 3 to the 
attainment of age 16 in order to 
recognize the physical development or 
functioning of children in these age 
groups. 

In paragraph (a), we identify the 
developmental and functional domains 
and behaviors that we will use in the 
individualized functional assessment. 
We explain that when a child’s 
impairment(s) affects a particular 
domain or behavior, we will consider 
the extent of the child's limitations as 
well as how well the child can do age- 
appropriate activities despite his or her 
limitations. We further explain that we 
will consider how a child's 
impairment(s) in one domain affects the 
child in other domains, and whether any 
help or intervention the child needs in 
order to do any particular activity is 
appropriate to the child's age. 

In paragraphs (b) through (g), we 
describe the functioning of children 
according to the domains or behaviors 
appropriate to the several age groups. 
For each group from birth to the 
attainment of age 16, we discuss the 
general kinds of activities that 


characterize each developmental or 
functional domain or behavior. 

When we consider the functioning of 
older adolescents, from age 16 to the 
attainment of age 18, descriptive 
information about their activities of 
daily living will tell us something about 
how they are affected by their 
impairment(s). For this age group, those 
activities at school which give evidence 
of the individual's ability to function in a 
job setting, as well as the activities in 
any actual employment that the older 
adolescent may have are primary 
indications of functional capacity. 


Section 416.924d Other Factors We 
Will Consider in the Individualized 
Functional Assessment 


This section discusses some of the 
other factors we will consider when we 
do individualized functional 
assessments. Its provisions are based on 
12.00E, F, G, and H of the adult mental 
listings and 112.00E and F of the 
childhood mental listings, as well as 
input from the experts who assisted us. 

Both the adult and childhood mental 
listings explain that, in mental disorders, 
superficial appearances or single 
examinations may or may not 
accurately reflect an individual's ability 
to function in normal settings. 
Individuals with chronic mental 
impairments may have their lives 
structured in such a way as to minimize 
stress and reduce their overt signs and 
symptoms, yet be unable to tolerate the 
stresses of normal activities without 
worsening their signs or symptoms. 
Some may appear less impaired on a 
single examination than the longitudinal 
evidence may show. Similarly, 
structured settings, hospitalization, 
residential placement, and other 
sheltered environments may have the 
same effect of apparent improvement in 
an individual’s condition when, in fact, 
the individual may or may not be able to 
function independently as well as he or 
she would appear to be able to within 
the sheltered setting. Both the adult and 
the childhood mental listings emphasize 
the necessity for careful evaluation of 
all of the evidence relevant to the 
individual's ability to function under 
normal circumstances. 

The introductory paragraphs to the 
adult and childhood mental listings also 
provide guidance for evaluating the 
effects of medication and other 
treatment. They point out that adverse 
side effects of medication can 
themselves contribute to functional 
impairment. Treatment may also 
minimize the most obvious effects of a 
mental impairment, yet not result in a 
significant improvement in the 
individual's ability to function. On the 
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other hand, treatment may actually 
improve an individual's condition. 
Again, the principle stressed in both 
listings is the importance of considering 
all of the relevant evidence and of 
making careful judgments on a case-by- 
case basis. 

We believe that these principles, 
which we have used in adjudicating 
mental impairment cases since the adult 
mental listings were published in 1985, 
are generally applicable to the 
evaluation of childhood disability cases, 
irrespective of whether they involve 
mental impairments. We have, therefore, 
included them in new § 416.924d, with 
guidance specific to children. Paragraph 
(a) summarizes the kinds of factors we 
will consider, and subsequent 
paragraphs provide more detail than is 
in either of the sets of mental listings. 

We provide in paragraph (b) that 
chronic illness resulting in frequent 
hospitalizations or outpatient care can 
itself be the basis for a finding of 
disability. Paragraph (c) explains that 
medication may improve a child's 
symptoms, signs, or laboratory findings 
but may itself be the cause of additional 
limitations. Medication may also lessen 
obvious symptoms and signs without 
actually improving the child’s ability to 
function independently, appropriately, 
or effectively in an age-appropriate 
manner. 

Paragraph (d) emphasizes that nearly 
all children live in some sort of 
structured setting or environment, such 
as a family or an institution, and are 
subject to adult supervision or 
interaction in the home, at school, and 
elsewhere. 

In paragraph (e), “Adaptations,” we 
extend our policies for considering the 
effects of medication and other 
treatment to the consideration of 
assistive devices, appliances, and 
technology, and to special support 
services or intervention. We explain 
that some adaptations can result in 
improvement by restoring adequate 
functioning (for example, eyeglasses); 
that some adaptations can effect some 
improvement, but cannot be said to 
restore adequate functioning; and that 
some adaptations may themselves 
impose limitations. 

In paragraph (f), we discuss a child's 
potential need for therapy from more 
than one kind of health care 
professional in order for the child to 
maintain or improve functional status. 
We explain that when we determine 
whether the child is disabled, we will 
consider the effect of such 
multidisciplinary therapy on a child's 
development and ability to engage in 
age-appropriate activities; i.e., the extent 
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to which a frequent, ongoing regimen of 
therapy interferes with the child's age- 
appropriate functioning. 

In paragraph (g), we explain that 
schools are important sources of 
information and that we will consider 
this information. We also explain, 
however, that the fact that a child is 
able to attend school does not in itself 
indicate that the child is not disabled. 
Similarly, even though we will consider 
the fact that a child is or is not placed in 
a special education setting when we 
assess the child's abilities, we will 
consider each child's individual 
circumstances and not draw any 
conclusions based on the mere fact of 
placement or lack of placement; indeed, 
some schools do not offer special 
education classes. As with all the other 
factors in this regulation, appearances 
may or may not reflect a child's actual 
abilities or limitations. However, 
evidence showing that a child is 
prevented from attending school on a 
regular basis because of a medical 
condition{s).may be a reliable indicator 
of impairment severity. 

Paragraph (h) corresponds to the 
provisions in 12.00H of the adult mental 
listings. It is a reminder that, 
notwithstanding the discussions in 
paragraphs (b) through (g) about the 
possible negative or masking effects of a 
child’s treatment or intervention, it is 
also possible that treatment or 
intervention can control, reduce, or 
eliminate functional limitations resulting 
from an impairment(s). 


Section 416.924e Guidelines for 
Determining Disability Using the 
Individualized Functional Assessment 

In this section, we provide a 
framework and examples for evaluating 
childhood disability claims at the last 
step of the childhood sequence. The 
regulation provides guidelines to assist 
the adjudicator in determining when a 
child's impairment(s) is of comparable 
severity to an impairment(s) that would 
disable an adult. The guidelines are 
intended to illustrate severity; they do 
not comprise all-inclusive, hard-and-fast 
rules for decisionmaking. 

The guidelines in this section are 
based on the rules and principles 
already present in the new listings for 
mental disorders in childhood. The 
childhood mental listings provide rules 
for evaluating mental disorders in terms 
of domains of functioning and 
abnormalities of behavior, specified 
according to the different age categories. 
They also provide guidance for rating 
the severity of functional limitations at 
the listing level. Thus, children from 
birth to the attainment of age 3 are 
found to meet listing-level severity for 


mental disorders if they are functioning 
in one developmental area (e.g., motor 
development) at a level-that is no more 
than one-half of their chronological age, 
or at no more than two-thirds of their 
chronological age in each of two 
developmental areas (e.g., cognitive/ 
communicative and social function). 
Children from age 3 to the attainment of 
age 18 are found to meet listing-level 
severity if there is marked impairment of 
their functioning in two functional areas 
(e.g., social and personal/behavioral). 
The severity level, “marked,” is defined 
in 112.00C of the listings in terms 
describing serious interference with the 
ability to function independently, 
appropriately, and effectively in an age- 
appropriate manner and on a sustained 
basis. “Marked” is said to fall between a 
moderate and an extreme level of 
impairment; the term also equates with 
a valid standardized test score that is 
two standard deviations below the 
norm. 

Using the severity levels of the 
childhood mental disorder listings as a 
broad frame of reference, we have 
extrapolated for children of various ages 
those levels of impairment severity of 
both mental and physical impairments 
that would constitute “moderate” 
limitation of functioning; i.e., a severe 
impairment or combination of 
impairments that has more than a 
minimal effect on a child’s ability to 
function in an age-appropriate manner, 
yet is less than “marked” in its effects. 
We then devised examples of impaired 
functioning at the different age levels 
that would not be at the listing level but 
that we would generally find disabling. 
The examples employ terminology and 
guidance both from the childhood 
mental listings and from §§ 416.924 
through 416.924d, especially § 416.924c, 
to describe the impact of mental and 
physical impairments on children at the 
various ages. 

Our approach to older adolescents, 
age 16 to the attainment of age 18, 
focuses on the critical transition that 
adolescents experience as they 
approach young adulthood. Children in 
this age category are closely 
approaching adulthood, and are much 
like 18- and 19-year-old adults in their 
physical and mental activities and 
capabilities. The notion of “comparable 
severity” to an adult, therefore, is more 
work-related in this age category than in 
the younger age categories. However, 
unlike the rules for evaluating adults, 
the guidance in this section provides 
that older adolescents must still be 
evaluated in terms of limitations and 
abilities in age-appropriate contexts. 

Section 416.924e is organized as 
follows: 
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In paragraph (a), we provide a general 
introduction to the guidelines as a 
framework for deciding comparable 
severity. We emphasize to adjudicators 
that the guidelines are not rigid rules 
and that evaluation of disability in each 
child must be made on the basis of all 
relevant evidence in the child's case, 
using the principles in all of the 
childhood regulations. 

In paragraph (b), we explain how we 
describe the functional impairments of | 
children in the examples. We explain 
that the impairments of children from 
birth to the attainment of age 3 are 
generally described in terms of 
developmental delay, i.e., the fraction or 
percentage of the child's chronological 
age that represents his or her level of 
functioning in a mental or physical 
domain. Developmental information 
about these children is often available in 
the results of formal testing as well as 
the clinical reports and observations of. 
the people who treat the children for 
their impairments. 

The impairments of older children and 
young adolescents, from age 3 to the 
attainment of age 16, are generally 
described in terms of age-appropriate _ 
activities, functional abilities, or 
abnormal behaviors. Apart from testing 
of intelligence, aptitude, and academic 
achievement in school contexts, 
however, older children and young 
adolescents may undergo formal testing 
less often than children in the younger 
categories, who are in the early , 
developmental years. Information about 
an older child or young adolescent's 
functioning may be obtained in 
descriptive terms concerning the child’s 
activities of daily living. The functioning 
of older adolescents, age 16 to the 
attainment of age 18, is also more likely 
to be reported in descriptive terms, 
which tell us about the individual's 
physical and mental capacities as they 
are manifested in school, work, or 
worklike settings. 

In paragraph (c), we provide guidance 
and examples for evaluating impairment 
severity for children from birth to the 
attainment of age 16. 

In paragraph (d), we discuss older 
adolescents, age 16 to the attainment of 
age 18. We explain that these 
individuals, because they are closely 
approaching adulthood and have many 
of the same abilities, behaviors, and 
activities as young adults, can be 
evaluated in terms that are the same as, 
or similar to, those used for evaluating 
disability in adults. We then provide 
guidance for evaluating the mental or 
physical functioning of individuals in 
this age group, acknowledging that the 
guidelines, as for all the age groups, are 
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not to be applied in a rigid or 
mechanical manner, and that each case 
must be evaluated on its own merits, 
using the guidance of all of the 
regulations addressing childhood 
disability. 

Section 416.926a Equivalence for 
Children 


We are changing our policy for 
deciding whether a child has an 
impairment or combination of 
impairments that is equivalent in 
severity to a listed impairment. The 
changes add a new method of 
determining equivalence for children 
that is based on an assessment of the 
child’s functioning and a comparison of 
this assessment with the functional 
consequences of impairments in the 
listings. 

Background. Our previous rules for 
determining equivalence in childhood 
claims were contained in regulation 
§ 416.926, which is still to be used in 
adult claims, and in Social Security 
Ruling (SSR) 83-19, entitled “Titles II 
and XVI: Finding Disability on the Basis 
of Medical Considerations Alone—The 
Listing of Impairments and Medical 
Equivalence.” We rescinded SSR 83-19 
on April 5, 1990. 

The rules in § 416.926 and in our 
previous interpretive instructions called 
for a comparison of the child’s medical 
“symptoms, signs, and laboratory 
findings” of an individual’s — 
impairment(s) with the symptoms, signs, 
and laboratory findings of impairments 
described in the Listing of Impairments 
in Appendix 1 of Subpart P of Part 404, 
from which comparison a judgment as to 
medical equivalence was to be made. 

‘Equivalence could be found in only 
three circumstances: 

1. If the child had a single listed 
impairment, but one or more of the 
specified medical findings in the listing 
were absent, medical equivalence could 
be found if the person had other, related 
medical findings that were equal or 
greater in clinical significance to the 
absent listed findings. 

2. If the child had a single impairment 
that was not listed, medical equivalence 
could be found if the impairment 
demonstrated medical findings that 
could be compared in severity with the 
findings associated with the most 
closely analogous listed impairment. 

3. If the child had a combination of 
impairments, no one of which by itself 
met or equaled a listing, medical 
equivalence could be found by 
comparing the combined sets of 
symptoms, signs, and laboratory 
findings of all of the child’s impairments 
and determining that they were 
medically equivalent in medical severity 


to that listed set to which the combined 
sets could be most closely related. 

Two of our former equivalence 
procedures for children have been the 
focus of some criticism. The first was 
that our former policies prohibited 
findings of equivalence when children 
lacked listed findings and had no other 
related medical findings of equivalent 
significance; furthermore, we did not 
consider symptoms, no matter how 
severe, to be acceptable substitutes for 
absent listed findings. The second was 
that we did not permit a finding of 
equivalence based on an assessment of 
the child’s overall functioning. 

Basis of our policy. The new rule is 
based on three primary sources: 

a. The Supreme Court decision in 
“Zebley”, which addressed the use of 
our equivalence rules in adjudicating 
childhood cases in the absence of an 
individualized functional assessment; 

b. An idea for a “screening” step for 
children that came out of our 
discussions with the experts who helped 
us in our formulation of the new 
childhood regulations; and 

c. The Listing of Impairments itself, 
which contains examples of overall 
impairments of functioning, as 
exemplified by the paragraph “B” and 
“C” criteria of the adult mental listings 
and the paragraph “B” criteria of the 
childhood mental listings, and various 
other types of functional impairments. 

1. The Supreme Court decision. In 
“Zebley”, the Supreme Court found that 
the childhood disability policies for 
establishing equivalence “exclude{ ] 
claimants who have unlisted 
impairments, or combinations of 
impairments, that do not fulfill all the 
criteria for any one listed impairment.” 
The Court also found that our policies 
for esiablishing equivalence did not give 
childhood claimants an opportunity for 
an adequate assessment of their 
functional limitations. The Court noted 
that the listings excluded, among other 
things, ‘‘any claimant whose impairment 
would not prevent any and all persons 
from doing any kind of work, but which 
actually precludes the particular 
claimant from working, given its actual 
effects on him—such as pain, 
consequences of medications, and other 
symptoms that vary greatly with the 
individual * * *.” 

Moreover, after the “Zebley” case 
was remanded to the U.S. District Court 
for the Eastern District of Pennsylvania, 
the lower court issued a stipulated order 
on May 5, 1990, providing an interim 
standard for childhood cases in 
compliance with “Zebley” pending 
publication of these regulations. The 
interim standard required the 
consideration of functioning in 


5543 


determinations of equivalence. 
Specifically, the new standard ordered 
by the district court required that for 
childhood cases involving single as well 
as multiple impairments, “no one of 
which in itself meets or equals a listing, 
such impairments must be considered in 
terms of their combined functional 
effects on the individual child to 
determine whether they are equivalent 
in severity to any listed impairment.” 
(Emphases in original.) Thus, this new 
tule is based on the interim standard, 
which the district court ordered to 
comply with the “Zebley” decision. 

2. The screen. The screening step 
suggested by individual experts would 
have been the first step of a disability 
evaluation process for children that 
would have also included a meets-or- 
equals-the-listings step. It was to be a 
separate list of specific medical 
conditions or kinds of medical 
conditions, specific functional 
limitations, and other effects of 
impairments. All would quickly identify 
children who were obviously disabled 
and who could immediately be found 
disabled with minimal development of 
the evidence. 

Impairments could be suitable for 
inclusion on the list for several reasons. 
Conditions could be included because 
they were known to be fatal within a 
specified period of time; because they 
resulted in obviously disabling 
functional limitations (such as inability 
to walk, profound impairment of major 
organ function, or very severe cognitive 
impairment); or, though not so obviously 
disabling, because they had a profound 
effect on the child’s life (for example, 
because they resulted in frequent or 
prolonged hospitalizations); or, in the 
case of certain episodic conditions, 
because the episodes were so frequent, 
despite treatment, that there was a 
profound impact on the child’s day-to- 
day life. 

In some cases, such as the expectation 
of death within a given period of time or 
profound decrease of function of a major 
organ, the nature of the impairment was 
the element that was critical to the 
determination of disability, and was 
essentially a purely medical 
determination. In the categories that 
relied on profound functional 
impairment, such as inability to walk, 
the nature of the impairment was, in a 
sense, less important to the finding of 
disability; what ultimately determined 
that a person was disabled were the 
consequences of the impairment, the 
inability to walk itself, more so than the 
medical reason why the child was 
functionally impaired. Once it was 


established that the child had a 
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medically determinable impairment or 
combination of impairments that caused 
the profound limitations, he or she had 
satisfied the legal requirement that 
disability be the result of a medically 
determinable impairment. The disability 
standard was satisfied by the functional 
limitation. The other impairments on the 
list could be viewed in a similar manner: 
the need for intensive treatment or 
frequent hospitalizations may ultimately 
be disabling because they interfere 
substantially with a child’s normal 
functioning over time. 

3. The Listing of Impairments. The 
listings contain impairments like those 
on the experts, proposed screen list. 
Several of the specific categories of 
medical disorders suggested by the 
experts for a tentative screen list, such 
as major organ transplants, in fact 
already include listed impairments. The 
listings also contain many impairments 
that are expected to result in death or 
that are disabling because of their 
functional consequences. 

However, the listings are medically 
specific; that is, they link the disabling 
consequences of impairments to specific 
medical diagnoses or to specific body 
systems. They, therefore, could present 
an obstacle to comparing impairments 
that should be susceptible of 
comparison. For example, current listing 
106.02D provides for a finding of 
disability for at least 1 year following 
kidney transplantation; the same finding 
could be made for other major organ 
transplants (e.g., heart, liver), or based 
on the fact that a person is on a list for 
such a transplant, even though the 
listings do not currently include these 
possibilities. We have removed this 
obstacle with these new rules and the 
adoption of the idea that the primary 
focus should be on the disabling 
consequences of an individual’s 
conditions, as long as there is a direct, 
medically determinable cause for an 
individual's disability. 

There are many specific functional 
impairments stated in the listings, such 
as deafness, inability to walk or marked 
impairment of ambulation (due to a 
variety of impairments, such as 
amputations, deformity, or other 
musculoskeletal disease: paralysis, and 
other neurological disease; and mental 
disorder), cognitive deficit, and specific 
diagnoses expected to result in death. 

Moreover, the paragraph B and C 
criteria of the adult mental listings in 
12.00 of part A of the listings (which can 
be applied to children), and the 
paragraph B criteria of the new 
childhood mental listings in 112.00 of 
part B of the listings illustrate that there 
is another, comprehensive way to look 
at the functional effects of impairments. 


In several) of the examples above, the 
impairments have impacts on specific 
functions or carry the expectation of 
death. The paragraph B and C criteria of 
the childhood and adult mental listings 
may be viewed as describing the impact 
of specific functional limitations on 
overall functioning in broad domains of 
activity, behavior, or ability. 

For instance, the third paragraph B 
criterion for children age 3 to 18 
describes marked impairment in 
personal/behavioral function as 
evidenced by marked restriction of age- 
appropriate activities of daily living; 
these activities are further described by 
more refined age breakdowns in 
112,00C, Similarly, the first paragraph B 
criterion in the adult mental listings, 
activities of daily living, is defined in 
12.00Cl in terms of adaptive activities 
such as cleaning, shopping, cooking, 
taking public transportation, paying 
bills, maintaining a residence, caring 
appropriately for one’s grooming and 
hygiene, using telephones and 
directories, and using a post office. It is 
self-evident that a person could have a 
physical impairment (or a combination 
of physical impairments or physical and 
mental impairments) that could cause 
the same limitations of the activities of 
daily living. 

Indeed, both 12.00A and 112.00A 
provide that the paragraph B and C 
criteria—not the paragraph A criteria, 
which substantiate the existence of the 
particular mental disorders in the 
listings—set the standard for 
determining listing-level severity. 
Section 12.00A states: “The purpose of 
including the criteria in paragraphs B 
and C of the listings for mental disorders 
is to describe those functional 
limitations associated with mental 
disorders which are incompatible with 
the ability to work.” Likewise, 112.00A 
provides: “The purpose of the paragraph 
B criteria is to describe impairment- 
related functional limitations which are 
applicable to children.” In both sections, 
the functional restrictions must be the 
result of the mental disorder which is 
manifested by the criteria in paragraph 

Hence, the mental listings 
demonstrate that it is not so much the 
cause of the functional impairment that 
establishes disability but the effect, the 
functional consequence itself, provided 
that the effect is the result of a 
medically determinable impairment or 
combination of impairments. 

The new rule. The new regulation for 
children, § 416.926a, establishes several 
new principles in our rule for 
determining equivalence. The new rule 
provides a means by which children 
with any medically determinable 
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impairments or any combination of 
impairments, can establish that they 
have impairments that are equivalent in 
severity to listed impairments. It carries 


the recognition that the listings do not 
include every possible medical 
condition or combination of conditions 
from which an individual] might suffer by 
providing that the listings are a standard 
and a set of examples by which every 
possible condition or combination of 
conditions can be judged. It is 
predicated on the principle that the 
listings include examples of functioning 
that demonstrate a level of severity 
establishing inability to engage in 
gainful activity or that would, in a child, 
be comparable to this inability, 

The rule provides that, if a child’s 
impairment(s) does not medically equal 
any listing under our existing rules for 
equivalence, an assessment of his or her 
functional limitations will be made and 
compared with the disabling functional 
consequences of any impairment in any 
listing. The child’s functional limitations 
need not be compared with an 
impairment that is medically “related” 
to his or her medical impairment(s); 
however, the functional limitations must 
arise from a medically determinable 
impairment or combination of 
impairments. The assessment of the 
individual's functional limitations will 
consider the impact of all of the 
individual's medically determinable 
impairments on his or her functioning 
and consider all relevant evidence, 
including the effects of the individual's 
symptoms, the side effects of 
medications, and all other relevant 
evidence we consider when we assess 
functioning. 

This approach will readily identify 
disabled children like the screen 
proposed by the experts. However, the 
screen would have resulted in another 
circumscribed list of impairments in 
addition to the listings, albeit with many 
items that were not specific medical 
conditions, as in our listings. Although 
many of the experts thought that 
impairments on the screen list could 
have been evaluated more easily than 
impairments in the listings, we do not 
fully agree; for example, there is no 
distinction between the evidence we 
would have been required to gather 
using the screen list and the evidence 
that will be needed to apply the new 
equivalency rules in order to comply 
with the law. 

For clarity, we are also providing a 
new paragraph (d) which gives 
examples of functional impairments that 
will equal the listings; several of the 
examples were derived from the screen 
list. 
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We have also retained our existing 
policies for determining medical 
equivalence based on medical findings, 
although we have revised the language 
of the new regulation to combine and 
clarify the rules. We believe that the 
Zebley decision does not preclude us 
from continuing to use our longstanding 
policies to permit determinations of 
equivalence. Rather, the court held that 
our policies did not go far enough. 

Other changes. In addition to the 
foregoing revisions, new § 416.926a does 
not contain a paragraph that 
corresponds to § 416.926{b) of the adult 
rules, “Medical equivalence must be 
based on medical findings.” Our intent 
is to remove any suggestion that the 
ultimate finding of equivalence must be 
based on objective medical evidence 
alone. 

Because we did not copy the text of 
§ 416.926(b) in the new regulation for 
children, the new regulation also does 
not contain a provision regarding the 
“medical opinion of one or more medical 
or psychological consultants designated 
by the Secretary,” which has been the 
source of some confusion in the past. 
The sentence uses the terms we use to 
describe the physicians and 
psychologists who make determinations 
at our State agencies—medical and 
psychological consultants. It also refers 
to § 416.1016, the regulation that 
explains the qualifications of these 
individuals. 

Medical and psychological 
consultants are adjudicators at the 
initial and reconsidered determination 
levels; as such, they do not express 
opinions about equivalence, but make 
findings that become part of the 
determination. Our policy is that 
medical and psychological consultant 
findings on equivalence become opinion 
evidence only in cases that rise to the 
administrative law judge hearing level 
and to the Appeals Council. However, 
the sentence in § 416.926(b} does not 
make this policy clear; therefore, it could 
be misunderstood. 

For similar reasons, we have not 
retained the language of § 416.926(c) in 
§ 416.926a(c), inasmuch as it also refers 
to medical and psychological 
consultants, but fails to mention the 
medical experts (formerly called 
medical advisors) employed by the 
Office of Hearings and Appeals to 
function as physicians designated by the 
Secretary. For clarity, and because of 
our changes in policy, paragraph (c) of 
the new regulation for children is similar 
to our provisions in § 416.946, regarding 
our policies on the responsibility for 
making residual functional capacity 
determinations. Section 416.926a(c) 
details our longstanding policy on 


adjudicator responsibility 

equivalence icttamimalions at each 
level of application and appeal. At the 
initial and reconsideration levels, the 
medical or psychological consultant is 
responsible for the finding of 
equivalence. At the disability hearing 
reconsideration level, the disability 
hearing officer or the Associate 
Commissioner for Disability (successor 
to the Director of the Office of Disability 
Hearings), or his or her delegate, is 
responsible. At the administrative law 
judge hearing level and the Appeals 
Council level, the administrative law 
judge and the Appeals Council are 


responsible. 
Section 416.994a How We Will Decide 


Whether Your Disability Continues or 
Ends, Disabled Children 

Because the rules for finding a child 
disabled are no longer based on a 
listings-only test, we have also revised 
our policies for finding that a child's 
disability continues or has ended, which 
were also based on a listings-only test. 
We have, therefore, provided a new 
regulation, § 416.994a, for the evaluation 
of continuing disability in childhood 
claims that is no longer based on a 
listings-only test. We have removed the 
former provisions in § 416.994{c) without 
replacement, § 416.994 now applies only 
to the evaluation of continuing disability 
in adults. 

We have generally adopted the 
provisions of the adult rules for 
determining continuing disability as a 
model for the new childhood rule, 
inasmuch as our new childhood 
disability process is now comparable to 
the adult process. However, we have 
simplified the language and organization 
of these rules as compared to the adult 
rules, although we have retained all of 
the language from the adult rules, and 
former childhood rules, that mirrors the 
language of the law. Except as 
explained below, any changes in 
language are not intended to change our 
policies. We have, of course, also taken 
into account the terminology and 
sequence of the new rules for evaluating 
childhood disability in §§ 416.924 
through 416.924e. 

An example of how we simplified the 
language of the regulation without 
changing its meaning is presented in the 
third step of the new childhood 
sequence. Under the law, we must show 
that an individual's impairment(s) has 
medically improved and that the 
medical improvement is related to the 
ability to work. (As we explain later in 
this preamble, we use the term “ability 
to work” because it is provided in the 
Act; however, we have defined it in 
these rules in terms appropriate to 


children.) If we cannot demonstrate 
improvement, or that improvement is 
related to the ability to work, we will 
ordinarily find that the person's 
disability continues. However, there are 
exceptions that permit us to find that an 
individual’s disability has ceased or to 
continue evaluating the individual's case 
to determine if the individual is 
currently disabled. 

In paragraph (b)(3) of the new 
regulation, we make a statement to this 
effect, explaining how the exceptions to 
medical improvement related to the 
ability to work impact on the outcome of 
the case: 


(3) Uf there has been medical improvement, 
is it related to the ability to work? If there 
has been medical improvement in your 
impairments), we will determine whether 
your medica} improvement is related to the 
ability to work, as defined for children in (di). 
If it is, we will proceed to the next step. If the 
medical improvement of your impairment(s} 
is not related to the ability to work, we will 
find that your disability continues, unless one 
of the exceptions to medical improvement 
described in (f) or (g} applies. 

(i) If one of the first group of exceptions to 
medical improvement applies, we will 
proceed to the next step. 

{ii) If one of the second group of exceptions 
to medical improvement applies, we may find 
that your disability has ended. 


Sections 416.994{b}(5}{iv), and (v) of 
the adult rules contain the same 


provisions, but in a different 
presentation: 


(iv) If there has been medical improvement, 
we must determine whether it is related to 
your ability to do work in accordance with 
paragraphs (b)(1){i) through (b){1)fiv} of this 
section; i.e., whether or not there has been an 
increase in the residual functional capacity 
based on the impairment(s} that was present 
at the time of the most recent favorable 
medical determination. If medical 
improvement is not related to your ability to 
work, see step (v). If medical improvement is 
related to your ability to do work, see step 
{vi). 

(v) If we found at step {iii} that there has 
been no medical improvement or if we found 
at step (iv) that the medical improvement is 
not related to your ability to work, we 
consider whether any of the exceptions in 
paragraphs (b){3) and (b){4) of this section 
apply. If none of them apply, your disability 
will be found to continue. If one of the first 
group of exceptions to medical improvement 
applies, see step (vi). If an exception from the 
second group of exceptions to medical 
improvement applies, your disability will be 
found to have ended. The second group of 
exceptions may be considered at any point in 
the process. 


The statement that we may consider 
exceptions in the second group of 
exceptions at any point in our process is 


now in paragraph {g), the section that 
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describes the second group of 
exceptions. 

We have also updated the rules with 
respect to children to reflect changes 
that have taken place since we first 


published the medical improvement 
standard. For example, we deleted all 


references {from the sequence and 
elsewhere) to substantial gainful 
activity. Under section 1619 of the Act, 
we do not find that any eligible 
individual’s disability has ended 


because he or she is engaging in 
substantial gainful activity. We no 


longer apply the concepts of “trial work 
periods” or the “reentitlement period” 
(ie., the extended period of eligibility) in 
SSI claims. Instead, we determine 
whether the individual continues to 
have a “disabling impairment,” as 
defined in § 416.911. If the individual is 
working despite having a disabling 
impairment, cash benefits and Medicaid 
benefits may continue. If the individual 
does not continue to have a disabling 
impairment, we will find that his or her 
disability has ended. In either event, the 
fact that the claimant is working is not 
pertinent. 

We have also made a number of 
minor changes to the language we 
adopted from the adult rules and our 
former childhood rules. These changes 
are intended to have no effect on the 
meaning of the rules. For example, the 
adult rules sometimes use 


interchangeably the terms 
“determination” and “decision,” 


signifying the final adjudication of a 
case. In fact, § 416.1401 of our 
regulations provides that the terms have 
separate meanings. A “decision” means 
the decision made by an administrative 
law judge or the Appeals Council, 
whereas a “determination” means the 
initial determination or reconsidered 
determination made at a State agency, 
the Federal Disability Determination 
Services, or by a disability hearing 
officer. We have, therefore, clarified the 
language of the regulation by using the 
phrase “determination or decision” 
wherever appropriate. 

We have also eliminated language 
that could be viewed as redundant. For 
instance, we define the term “medical 
improvement” only once in the new 
regulation. We also do not repeat 
provisions of the initial determination 
process described in §§ 416.924 through 
416.924e, which we use when we must 
determine whether a child is currently 
disabled. Instead, we provide cross- 
references to the appropriate 
regulations. 

We have also chosen not to provide 
lengthy examples like the ones in the 
adult rules, because we believe they no 
longer are needed. We put examples in 


the initial medical improvement 
regulations because, when we first 
published the rules in 1985, the concept 
of medical improvement was new and 
we wanted to be sure that the rules 
would be understood and applied 
consistently. 


We explain other changes in the 


following summary of the new 
regulation, 

In paragraph [a), we provide an 
overview of the regulation. We indicate 


that in our continuing disability review 
sequence for children, the first step is 


whether the child has an impairment or 
combination of impairments that meets 
or equals the severity of any current 
listing. If not, we determine whether 
there has been any medical 


improvement related to the ability to 
work and, if so, whether the child is 


currently disabled. We explain that we 
derived the phrase “related to the ability 
to work” from the law, but that we have 
defined the phrase in paragraph (d) in 
terms that are meaningful to children. 
Paragraph (a){2), regarding evidence and 
the basis for our decision, contains the 
provisions that were formerly at 

§ 416.994(c)(1){iv). We retained this 
paragraph intact because it reflects 

§ 1614{a)(4) of the Act. 

In paragraph (b}, we describe the 
sequence of evaluation for continuing 
disability reviews; 

1. At the first step, we explain that we 
will first determine whether the child 
has an impairment that meets a current 
listing, or an impairment or combination 
of impairments that is equivalent in 
severity to a current listing. If the child 
does, we will find that he or she 
continues to be disabled. 

2. If a child does not have an 
impairment that meets or equals a 
current listing, we continue in the 
sequence and determine whether there 
has been medical improvement in the 
child's impairment(s). We do not define 
the term “medical improvement” in this 
section, but instead provide a cross- _ 
reference to the definition, in paragraph 


If there has not been medical 
improvement, we generally will find that 
the child’s disability continues, unless 
one of the exceptions applies. The 
section explains that any of the first 
group of exceptions will cause us to 
continue to the fourth step in the 
sequence, while exceptions in the 
second group may result in a finding 
that disability has ended. With regard to 
the provisions in the sequence 
addressing the second group of 
exceptions, we have made a minor 
technical correction. We changed the 
language in the description of the 
sequence from “will,” in former 
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§ 416.994(c)(5)(iv) to “may” in this 
subparagraph and in subparagraph 
(b}(3} of the new regulation. The word 
“will” in the former provision was 
inconsistent with the later provisions 
that describe the second group of 
exceptions in former § 416.994(c)(4), 


which we retained in new § 416.994a(g); 


the provisions describing the second 
group of exceptions state that we “may” 
find disability to have ended if one of : 
the second group of exceptions applies. 
Therefore, the change only corrects an 
inadvertent error and does not change 
our policies. 

3. If there has been medical 
improvement, we continue in the 
sequence and determine whether the 
child’s medical improvement is “related 
to the ability to work.” Again, instead of 
defining the term “related to the ability 
to work” within this section, we provide 
a reference to the definition in 
paragraph (d). ’ 

If medical improvement is not related 
to the ability to work, we generally will 
find that the child’s disability continues, 
unless one of the exceptions applies. 
The regulation explains that exceptions 
in the first group of exceptions will 
cause us to continue in the sequence, 
while exceptions in the second group 


may result in a finding that disability 
has ended. 

4. If medical improvement is related to 
the ability to work, or one of the first 
group of exceptions applies, we go on to 
determine whether the child’s 
impairment(s) is currently severe. If the 
child no longer has any severe 
impairment(s), as defined in 
§ 416.924(d), we will find that disability 
has ended. If the child’s impairment(s) is 
severe, we proceed to the last step of the 
continuing disability sequence. 

5. In the last step of the continuing 
disability sequence, we do an 
individualized functional assessment 
based on all of the relevant evidence in 
the case record and determine whether 
the child is currently disabled under the 
rules and guidelines of §§ 416.924 
through 416.924e. If the child is currently 
disabled, eligibility continues. If the 
child is not currently disabled, eligibility 
ends. 

In paragraph (c), we define medical 
improvement. We retain our definition 
of the term medical improvement as any 
decrease in the medical severity of the 
impairment(s) which was present at the 
time of the most recent favorable 
decision. A decrease in medical severity 
means that there has been improvement 
in the symptoms, signs, or laboratory 
findings associated with the child’s 


impairment(s). 
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In {c)f1) we explain what we mean by 
the most recent favorable decision. 


In (c){2), we define the terms 


“symptoms,” “signs,” and “laboratory 


findings” by cross-reference to § 416.928. 
However, we also clarify our intent by 
stating that, for children, our definitions 
of the terms “symptoms,” “signs,” and 
“laboratory findings” may include the 
child’s physical and mental functioning. 


As the new childhood rules make 


Clear, the significance of functioning in 


children is often critical to an 
understanding of their medical 
conditions. Indeed, in the case of infants 
who meet or equal listing 112.12, for 


example, and in many other cases of 
young children, evidence of functioning 
can serve the dual purpose of 
establishing the existence of a medically 
determinable impairment and of 
establishing disabling severity. We 


believe, as did the experts, thatin such . 


cases, evidence of a child’s functioning 
can satisfy the definition of signs as 
“anatomical, physiological, or 
psychological abnormalities which can 
be observed apart from [symptoms}” 
and can be shown by medically 
acceptable clinical diagnostic 
techniques or by medically 
demonstrable phenomena which 
indicate specific abnormalities of 
behavior, affect, thought, memory, 
orientation and contact with reality. 


Since our definition of “laboratory 
findings” includes standardized tests, 


such as psychological tests, this 
definition can also include a child’s 
functioning, as measured by an 
appropriate instrument. 

In paragraph (c){3), we retain the 
provision from the prior regulation that 
we will not consider temporary 
remissions in impairments that are 
subject to such remissions to be 
evidence of medical improvement. 

In paragraph (d), we define the term 
“medical improvement related to the 
ability to work” in terms appropriate to 
children. Under the law (if no exception 
applies), we can find an individual to be 
no longer eligible for disability benefits 


only if there has been medical 
improvement in the individual's 
impairment(s} “other than medical 
improvement which is not related to the 
individual's ability to work.” Instead of 
employing the Act’s double negative, we 
rephrased the quoted requirement in 
positive terms of medical improvement 
that is related to the ability to work; that 
is, when there has been an increase in 
the child's ability to function 
independently, appropriately, and 
effectively in an age-appropriate 
manner. The section then explains that 
medical improvement is not related to 


the ability to work when there has been 
no such increase. 


In (d)(1} and (d){2), we provide 


detailed rules for determining whether 
medical improvement is related to the 
ability to work. In (d){1}(i}), we provide 
that, if a child was found to have an 
impairment or combination of 
impairments that met or equaled a 
current listing at the time of the most 


recent favorable decision and no longer 
has such an impairment or combination 
of impairments, we will find that 
medical improvement is related to the 
ability to work. Subparagraph (d){1){ii) 
is a provision for children for whom our 


most recent favorable decision was 
based on a finding that the child met or 


equaled a listing that is no longer in the 
listings or that has been revised. We 
explain that in such cases we will 
determine whether the child continues 
to meet or equal the prior listing. If so, 
we will find that disability continues; if 


not, we will find that there is medical 


improvement related to the ability to 


work and proceed to assess current 
disability. 

In (d)(2), we provide that, if our most 
recent favorable decision was based on 


an individualized functional assessment, 
we will do a new individualized 


functional assessment based on the 


impairments that were present at the 
time of the most recent favorable 
decision: however. we will consider 
functions appropriate to the child’s 
current age. We will use this assessment 
to determine whether there has been an 
increase in the child’s ability to function 
in an age-appropriate manner comparing 
our current assessment with the 
assessment we made at the time of the 
most recent favorable determination or 
decision. 

In subparagraph (d){2}(ii), we have 
adopted provisions from the adult rules 
on prior residual functional capacity 
assessments. We provide that we will 
not substitute current judgment for our 
prior judgment by reassessing a child’s 
functioning for the time covered by the 


most recent favorable determination or 
decision. However, there will be cases 


in which an individualized functional 
assessment formed the basis for the 
most recent favorable decision, yet is 
missing from the case file. In such cases, 
we will reconstruct the assessment. As 
in the adult rules, we will do this by 

ass the maximam functional 
abilities consistent with a decision of 
allowance or continuance at the time of 
the most recent favorable decision; this 
is the most advantageous finding for the 
claimant when we determine whether 
there has been medical improvement 
related to the ability to work. 


A determination that there has been 
medical improvement related to a child's 
ability to work does not mean that we 
wilt find the child no longer disabled. 
We must also show that the child is not 
currently disabled using rules governing 
the last step of the childhood sequential 
evaluation process for initia) claims in 


§§ 416.924 through 416.924e. 
Paragraph fe), “Prior file cannot be 


located,” is the same provision that was 
in the former childhood rule at 

§ 416.994(c)(2)}{iii}, revised to conform to 
the new rules for determining disability 
in § 416.924. The same provision also 
appears in the adult regulation. We have 


also corrected a misprint: the reference 
to “§ 416.988" should be to “§ 416.1488.” 


In paragraph (f), “First group of 
exceptions to medical improvement,” 
we have revised the language to 
conform to the new childhood rules. Our 
revisions are modeled after the language 
in the adult rules, using appropriate 


terminology for children as necessary. 

In paragraphs (f}(1), ((2}, and (f}(3), 
the first three exceptions in the first 
group, we made minor revisions to the 
prior language to tailor it specifically for 
children. As explained above, we did 


not provide case examples to 
correspond to the adult examples. 

We have updated paragraph 
(£)€3)G)(B), the explanation (formerly in 
§ 416.994{c}(3)(ii)(B}(2}} of the second 
procedure by which we will inform the 
public that there are new and improved 
diagnostic techniques we will consider 
when we apply the exception, by 
deleting text from the prior section that 
is no longer applicable. The former 
provision stated that we would publish 


in the Notices section of the Federal 
Register a cumulative list since 1970 of 
the new or improved diagnostic 
techniques or evaluations we would 
consider, as well as the month and year 
in which they became available. It also 
stated that we would not process any 
cases under the exception until we had 
published such a cumulative list. 

We published the first cumulative list 
in the Federal Register in May, 1986 (51 
FR 19413, May 29, 1986), and a second 
notice updating the list in May, 1990 (55 
FR 19357, May 9, 1990}. We have 
therefore revised the paragraph to delete 
the statements that indicate that we 
have not yet published any such lists. 

In (f}(4}, we made minor language 
revisions for clarity and we did not 
include case examples. Otherwise, the 
provisions are identica) to the adult 
rules. 

For reasons we have already 
explained, we did not include a fifth 
exception for children who engage in 
substantial gainful activity. 
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The language in paragraph (g), the 
second group of exceptions to medical 
improvement, is in the main unchanged. 
As we explained above in our example 
of how we simplified the language of 
paragraph (b}, we have also moved the 
statement that the second group of 
exceptions may be applied at any point 
in the review process from the section 
detailing the sequence of evaluation into 
this paragraph. 

In paragraph (g)(2), the second 
exception of the second group of 
exceptions, we have corrected a 
typographical error that was in the prior 
Tules; we are making the same 
correction to the adult rules in 
§ 416.994(b)(4)(ii). The reference to the 
good cause provisions of “Section 
416.911” should refer to “Section 
416.1411.” We are also correcting an 
oversight in the prior childhood 
provision and the corresponding adult 
provision. We have rules for 
establishing good cause for failure to 
attend a consultative examination, and 
a discussion of the consequences of 
such failure, in § 416.918. We have, 
therefore, added a reference to this 
regulation in the childhcod rule. These 
are longstanding policies; the revisions 
here are corrections, not changes. 

In paragraph (h), “The month in which 
we will find you no longer disabled,” we 
have deleted all references to findings of 
ending dates of disability following the 
completion of a trial work period or the 
reentitlement period, inasmuch as 
neither applies to individuals eligible for 
SSI. Therefore, we did not include a 
provision in the childhood rule to 
correspond to the fourth provision in the 
adult rules at § 416.994(b)(6)(i)(D), also 
in our prior childhood rules, which 
addresses ending disability following 
the completion of a trial work period. 
Likewise, we omitted the entire 
paragraph now in the adult rules at 
§ 416.994(b)(6)(ii), also formerly in the 
childhood rules, regarding the setting of 
an ending date for disability in the 
month before the termination month; 
this is a reference to the rules on the 
reentitlement period. Because we no 
longer have a paragraph corresponding 
to § 416.994(b}(6)(ii), there was no need 
to distinguish two separate sections 
under paragraph (g) in the childhood 
Tule; therefore, we have omitted the 
opening statement that the list of dates 
on which disability may end is only for 
purposes of § 416.1331, the rule which 
establishes that benefits can be paid for 
the month in which disability ends and 
the two following months. 

In (h)(3), the provision regarding full- 
time work, we have added the phrase 
“or begin” after the word “to” in the 


clause “you return to work * * *.” The 
provision (without the additional 
language) appeared in our former 
childhood rules; we retained it here 
because there might be rare instances in 
which it would apply to adolescents. For 
conformity, we also use the language 
now in the adult rule in 

§ 416.994(b)(6)(i)(C), which is slightly 
different from the language of the 
childhood rule in former 

§ 416.994(c)(6)(i)(C); there was no 
substantive difference in their meanings. 

In paragraph {i), “Before we stop your 
benefits,” we adopted the language of 
the adult rules. 

The new childhood regulation does 
not contain a provision that would 
correspond to the provisions of former 
§ 416.994{d), “Persons who were found 
disabled under a State plan,” now 
redesignated as § 416.994(c) of the adult 
rules. The references to childhood 
claims in the former rules under 
§ 416.994 were in error; in fact, there 
were no children who were found 
disabled under State plans and, 
therefore, no children were converted to 
SSI under the special rules for State 
conversions. 


Explanation of Changes to Other 
Regulations 
Section 416.901 Scope of Subpart 


We revised paragraph (d) to indicate 
that it now applies only to adults. We 
added a new paragraph (e) that refers to 
the regulations for children, and 
redesignated all of the subsequent 
paragraphs. 


Section 416.905 Basic Definition of 
Disability for Adults 


We revised the section heading of this 
regulation to indicate that it provides 
the definition of disability for adults. We 
also added a cross-reference to 
§ 416.920, the regulation that provides 
the adult sequential evaluation process, 
at the end of the last sentence. 


Section 416.906 Basic Definition of 
Disability for Children 


We revised the section heading of this 
regulation to use language in 
conformance with the section heading of 
§ 416.905 and to delete the words “under 
18,” since we now provide a definition 
for the term “child” in § 416.901. We 
also added a sentence to refer to the 
new regulations for evaluating 
childhood disability. 


Section 416.913 Medical Evidence of 
Your Impairment 


We have added a new paragraph 
(a)(6) to this section to indicate that 
acceptable medical evidence includes 
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the report of an interdisciplinary team 
that contains the evaluation and 
signature of an acceptable medical 
source. The language of the new 
provision is based on language in the 
third paragraph of 112.00D of the new 
listings for mental disorders in children 
which we published on December 12, ~ 
1990 (see 55 FR 51232). New paragraph 
416.913(a)(6) is applicable to 
multidisciplinary evidence for any 
physical or mental impairments. 

We have also added a new paragraph 
(c)(3) to this section, to define medical 
assessments in terms meaningful to 
childhood cases. We have also 
expanded the list of other sources of 
information in paragraph (e) to include 
more sources, such as parents and 
schools, that are relevant to children. 


Section 416.916 If You Fail to Submit 
Medical and Other Evidence ; 


We have revised the first sentence of 
§ 416.916 to incorporate our current 
policies that the person acting on a 
child’s behalf must also cooperate with 
us by providing evidence. We also 
clarify that cooperation means that the 
person must furnish evidence or help us 
to obtain or identify available medical 
or other evidence. 


Section 416.920 Evaluation of 
Disability of Adults, in General; Section 
416.921 What We Mean by a Not Severe 
Impairment(s) in an Adult 


We revised the heading of § 416.920, 
to indicate that the sequential 
evaluation process in this regulation is 
only applicable to adults. We also 
revised the heading of § 416.921 to 
indicate that the definition of a “not 
severe impairment” in this regulation is 
only to be applied to adults. 


Section 416.923 Multiple Impairments 


We are adding a cross-reference to 
§ 416.924 at the end of § 416.923 to 
indicate that the regulation is applicable 
to both adults and children. 


Section 416.926 Medical Equivalence 
for Adults 


We revised the heading of this section 
to indicate that it is to be used only in 
cases of adults. 


Section 416.994 How We Will Decide 
Whether Your Disability Continues or 
Ends, Disabled Adults 


We have made several 
nonsubstantive revisions to conform this 
regulation to the new childhood rules in 
§ 416.994a. We changed the heading of 
this section to indicate that it is 
applicable only to adults. Because we 
removed the former childhood 
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paragraph (c), we have redesignated 
paragraph (d) as paragraph (c), and have 
made appropriate changes to the cross- 
references within that paragraph; in 
addition, we have removed the 
references to paragraph (a), which were 
erroneously in the paragraph. We have 
also revised paragraph (a) for the same 
reasons. As in the new childhood 
regulation, we are also changing the 
reference to “Section 416.911” in the 
second sentence of § 416.994(b)(4)(ii) to 
“Section 416.1411” to correct a 
typographical error. 


Regulatory Procedures 


We are publishing these new 
childhood disability rules as final rules 
with a request for comments instead of 
as proposed rules. Even though not 
required by statute, in all Social Security 
programs, as a matter of policy, we 
generally follow the Administrative 
Procedure Act (APA) notice of proposed 
rulemaking and public comment 
procedures specified in 5 U.S.C. 553 in 
the development of our regulations. The 
APA provides exceptions to its notice 
and comment procedures when an 
agency finds that there is good cause for 
dispensing with such procedures on the 
basis that they are impracticable, 
unnecessary, or contrary to the public 
interest. After due consideration, we 
have determined that, under 5 U.S.C. 
553(b)(B), good cause exists for waiver 
of notice of proposed rulemaking on this 
regulation because such procedures are 
impracticable and contrary to the public 
interest. 

The Supreme Court in its decision in 
“Zebley” determined that our 
regulations governing the evaluation of 
children's claims for disability under the 
Supplemental Security Income program 
could no longer be used to deny 
benefits. There is, thus, no binding 
regulatory standard in existence 
governing such evaluations, and 
hundreds of thousands of children who 
have had their claims adjudicated under 
the invalidated regulations or who have 
filed for benefits recently are waiting for 
final decisions. Current claims are being 
adjudicated under an interim standard, 
but that standard does not have the 
same binding effect as a regulatory 
standard and cases denied under the 
interim standard will have to be 
readjudicated under the new regulatory 
standard. Because there is no final 
regulation, these many thousands of 
children cannot obtain a final decision 
on their claims for benefits. Under these 
circumstances, the due and timely 

- execution of the function of the Social 
Security Administration to decide the 
claims of these children and its duty to 
decide the claims fairly and in a timely 


manner would be seriously impeded by 
the notice of proposed rulemaking 
process. We believe it is essential to the 
public interest that the Supreme Court's 
decision in “Zebley” be implemented 
timely with finality, so that claims will 
be finally disposed of and claimants will 
know whether their claims are being 
allowed or whether they should seek 
further review. Indeed, the effective 
processing of children’s SSI claims by 
the Social Security Administration 
requires that finality attach to the 
determination of their claims as soon as 
possible. The only way to ensure such 
timeliness, effectiveness and finality is 
to decide these claims now, under a 
final regulation, rather than incur the 
delay that the notice of proposed 
rulemaking process would entail before 
these claims could be decided with 
finality. For these reasons we find the 
notice of proposed rulemaking process 
impracticable and contrary to the public 
interest in this instance. 

Some of the changes are merely 
technical and do not represent 
discretionary policy. They do such 
things as provide cross-references, 
correct erroneous citations, and change 
the headings of some provisions to 
indicate whether they apply to children 
or adults. These changes are so minor 
that we find that public notice and prior 
comment are unnecessary. 


Executive Order 12291 
Regulatory Impact Analysis 


A. Introduction. The Secretary has 
determined that these regulations 
require a Regulatory Impact Analysis 
under Executive Order 12291 because 
they will result in a major increase in 
costs for the Federal government. 
Accordingly, the Department has 
prepared this Regulatory Impact 
Analysis to identify the cost impact and 
the potential benefits to society of these 
changes, and to inform the public of the 
considerations supporting these 
proposed revisions in accordance with 
Executive Order 12291. 

Executive Order 12291 requires that a 
Regulatory Impact Analysis be 
performed on any major rule, i.e., a rule 
that is likely to result in— 

¢ An annual effect on the economy of 
$100 million or more; 

¢ A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

¢ Significant adverse effects on 
competition, employment, investment, 
productivity, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 
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B. Nature of the program. Payments to 
certain disabled and blind individuals 
are provided under title XVI of the Act, 
the SSI program. An individual is 
considered disabled if he or she is 
“* * * ynable to engage in any 
substantial gainful activity by reason of 
medically determinable physical or 
mental impairment * * *, (or, in the 
case of a child under the age of 18, if he 
suffers from any medically determinable 
physical or mental impairment of 
comparable severity).” 

The Supreme Court, in the “Zebley” 
decision, decided that SSA's regulations 
implementing the law for evaluating 
disability in children did not adequately 
reflect Congressional intent. 
Implementation of the Supreme Court's 
decision requires us to revise the rules 
to provide an individualized functional 
assessment when evaluating disability 
in children for purposes of eligibility for 
SSI payments. We discuss the method 
used to revise the rules, including the 
solicitation and consideration of 
comments and suggestions from child 
development and childhood disability 
experts, and others, earlier in the 
section of this preamble entitled 
“Supplementary Information.” 

C. Potential Benefits. We expect that 
the new guidelines for determining 
disability in children will result in 
increases in the number of claims filed 
and allowed for children under the SSI 
program. This is because we have added 
a step to the disability evaluation 
process for children that permits 
findings of disability in children who do 
not have impairments that meet or equal 
a listing in appendix 1 of subpart P of 
part 404 of the regulations. For the same 
reason, we expect fewer terminations of 
payments of children already receiving 
SSI payments when their cases are 
periodically reviewed for continuing 
disability. Since, in many States, 
entitlement to SSI results in entitlement 
to Medicaid under title XIX of the Act, 
we also expect an increase in the 
number of children eligible for Medicaid. 

D. Projected Costs ($ in millions). We 
have prepared both low and high 
estimates of the number of people 
affected, the amount of increased 
administrative costs and the amount of 
increased benefit payments. These 
estimates do not include administrative 
or program benefit costs for members of 
the “Zebley” class. Our estimates of the 
population of children who would be 
eligible are based on the National 
Health Interview Survey (NHIS), an 
annual survey conducted by the Bureau 
of the Census for the National Center for 
Health Statistics. The low and high 
estimates were developed by varying 
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the income assumptions for this 
population. Thus, the following two 


, percentage of disabled chi 
using as @ result of the district court order in 
standards. 


E. Alternative Approaches. Section 
3(d)}{4] of Executive Order 22291 
provides that a Regulatory Impact 
Analysis shall provide a “description of 
alternative approaches that could 
substantially achieve the same 
regulatory goal at lower cost, together 
with an analysis of this potential benefit 
and costs and a brief explanation of the 
legal reasons why such alternatives, if 
proposed, could not be adopted.” 
Described here are various alternative 
approaches that we considered in the 
course of developing the new rule. 

In the final analysis, we concluded 
that we could not have achieved the 
same regulatory goal (i.e., fully 
complying with the principles 
enunciated in the Supreme Court's 
decision in “Zebley”) at lower cost. We 
believe that the regulation as drafted is 
necessary to comply completely with the 
Supreme Court’s “Zebley” decision and 
that the regulation is consistent with 
and is a reasonable interpretation of the 
Supreme Court's action in that case. The 
regulation is structured so as to. provide 
complete and coherent rules for 
evaluating the disabilities of children 
under the Court's decision. For that 


estimates represent the parameters of 
the expected increases in applications, 


5-YEAR PROJECTED EXPENDITURES. 
[Dollars in miltions} 
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allowances, and determinations of 
continuing entitlement. 


$328 $482 '-- $719 
$125 $195 $315 


eae “ 


have been found disabled based’ 
“Zebley”. 


reason, we have included some items 
not specifically mentioned by the 
Supreme Court, but which are a part of 
an integrated, rational and complete set 
of rules for the guidance of the public 
and the adjudication of children’s 
claims. As it turns out, providing a 
whole set of rules for evaluating the 
disabilities of children as is done in this 
regulation is the least costly way of 
implementing “Zebley”. As explained 
below, all the reasonable alternatives 
we considered would be more costly 
than the approach we have taken in this 
regulation. Moreover, we determined 
that any alternatives that would perhaps 
be less costly than the approach taken 
might run the risk of not complying fully 
with the Supreme Court's “Zebley” 
decision. A discussion of the 
alternatives we considered is offered to 
provide better insight into the 
decisionmaking process that led to the 
development of the new rule. 

1. Incorporating a Screen—We 
considered incerporating a screen into 
the regulations; i.e., including as the first 
step of the childhood disability 
evaluation process a pracess in which 
children who are manifestly disabled 


pursuant to: the interim standard. we have been 


on assessment of their functioning, 
However, eo aadt muabetine of chats ebiioeh nous on Goneatin gee tela aD Uaion ae gee 


could be identified quickly. As 
explained in the section of this preamble 
entitled “Supplementary Information,” 
the screen would have been a list of 
specific impairments, or effects of _ 
impairments, that would result in an 
immediate finding of disability. 

We decided not to include a screening 
list in these rules for several reasons, 
discussed at length in the preamble 
discussion of our reasons for revising 
our equivalence policy. In short, we 
decided that our revision of the 
equivalence policy was the better option 
because it includes the concepts of the 
screen, but in a more general rule. The 
screen list would have been only 
another circumscribed listing, similar to 
appendix 1. Therefore, we decided that 
the option we selected provides a 
greater net benefit to society. 

Cost Considerations. We believe that 
the selected option is: more 
administratively cost-effective than the 
screen, inasmuch as it permits. our 
adjudicators to quickly and efficiently 
identify the.most obviously disabled 
children. The screen list also would - 
have been administratively cost- 
effective, but would have applied to 
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fewer cases. However, it still would 
result in higher overall administrative 
costs than the final rules since fewer 
cases would be decided under the 
screen than under the equivalence 
policy, necessitating more decisions 
after the individualized functional 
assessment. As we explain in the 
preamble, the documentation and 
adjudicative efforts would be the same 
under either approach. 

As to program costs, the screen 
approach (like the functional equals 
step) was simply intended to identify 
the most seriously impaired children 
earlier in the adjudicative sequence. 
Thus, neither the proposed screen 
approach nor the functional equals 
approach, which we adopted, would 
affect program costs since both would 
allow children who would be found 
eligible later in the sequence. 

2. Including Risk Factors—At the 
suggestion of individual experts, we also 
considered developing rules that would 
establish disability for children who are 
not currently disabled, based on a 
prediction that they might become 
disabled in the future because of their 
particular life circumstances. This 
approach would have been based. on the 
premise that a combination of “risk” 
factors for a child with a medically 
determinable severe impairment(s) 
could affect the child’s future 
development and that intervention now, 
through the assistance of SSI and the 
Medicaid entitlement that comes to SSI 
beneficiaries, could help to-ensure that 
the child would not become disabled or 
that the child would have the best 
possible chance to maximize his or her 
abilities. 

Risk factors include such things as 
familial /environmental risks (for 
example, very young parents), health- 
related risks (for example, lack of proper 
treatment and poor parental 
supervision), and biological risks (for 
example, the child's mother had a 
- previous neonatal death). 

In an attempt to draft such a rule, we 
tried to incorporate risk factors as an 
analogous step to the fifth step of the 
adult evaluation sequence. At that step, 
adults who have impairments that are 
not in and of themselves disabling (i.e., 
impairments that do not meet or equal 
the listings) can be found disabled 
because of the functional impact of non- 
medical factors (i.e., their age, 
education, and work experience). These 
vocational factors can have an effect on 
an adult’s current ability to make an 
adjustment to other work, or to begin 
work for the first time and, hence, can 
contribute to a finding that the 
individual is disabled. 


However, when we examined the rule 
we had drafted, we realized that it was 
not analogous to the adult rules. When 
we find an adult disabled based on 
consideration of his or her residual 
functional capacity and vocational 
factors, the adult is currently disabled, 
whereas a rule incorporating risk factors 
for children results only in a prediction 
of the possibility of future disability, not 
a finding of current disability. 

Nonetheless, the rules we have 
established do not fail to consider risk 
factors on a child’s current functioning. 
In the case of biological risk factors, the 
new rules provide several means for 
evaluating those children who are 
already affected by demonstrable 
biological problems (such as low birth 
weight, poor tone, and respiratory 
distress) in the new special rules for 
premature infants, the functional 
equivalence step for those children who 
do not already meet or equal listed 
impairment(s) solely for medical 
reasons, and the individualized 
functional assessment, all of which will 
require evaluation of the individual 
child’s actual status. To count such 
factors again, however, in the same 
manner as age, education, or work 
experience in adults, would be a double 
weighting of the same factors. The other 
kinds of risk factors may also have an 
observable, current impact on a child 
and would, to that extent, also be 
considered when we assess the child's 
actual functioning. 

We believe that any other 
consideration of risk factors would go 
beyond our authority due to the 
statutory requirement that a child 
“suffer[ ] from” an impairment of 
“comparable severity” to that of an 
adult. Predicting future disability based 
on risks goes beyond comparability to 
the adult rules. Furthermore, it is not 
reliably predictive, provides no basis for 
future comparison for determining 
continuing disability, and might require 
us to engage in intrusive investigative 
practices and to make value judgments 
that are far beyond our purview. 

Cost Considerations. The inclusion of 
risk factors would have increased both 
program and administrative costs. 
Administratively, it would have resulted 
in additional development and 
investigatory procedures, as well as 
additional staff time justifying decisions. 
Because it would have granted benefits 
to children who are not currently | 
disabled and who might not become 
disabled, it would have resulted in 
increased program costs; it would likely 
have increased program costs on 
continuing disability review as well. We 
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are unable to estimate the extent of the 
increased costs. 

3. Limiting the Scope of the 
Regulations to Individualized 
Functional Assessment— 

* Comparable Severity—We 
considered limiting the scope of the 
regulations by simply adding a step after 
the meets/equals step in which 
adjudicators would determine, based on 
an individualized functional assessment, 
whether the child’s impairment(s) is 
comparable in severity to one that 
would prevent an adult from engaging in 
substantial gainful activity. Under this 
alternative, we would not have 
developed the not severe step, the 
functional equivalence process, and the 
revised continuing disability review 
procedures. We did not adopt this 
alternative because it would not have 
achieved the same regulatory goal as 
these final rules: to fully and fairly 
implement the “Zebley” decision and 

comply with the law by providing a 
process for determining whether a 
child’s impairment(s) is of comparable 
severity to an impairment that-would 
disable an adult. We found, in reviewing 
the disability determination process for 
children and comparing it to the adult 
process, that simply adding a step that 
instructed adjudicators to assess a 
child’s functioning and decide 
comparable severity would not provide 
a sound adjudicative process for 
deciding children’s claims. Therefore, 
substantial legal support exists for not 
adopting this alternative. 

Cost Considerations. With regard to 
initial cases, this alternative would not 
have changed the ultimate decision for 
any child. In other words, a child 
applicant, who is allowed at the 
functional equals step or denied at the 
not severe step would receive the same 
decision, only later in the sequence (i.e., 
after the individual functional 
assessment). However, it would have 
resulted in a further increase in 
administrative funds needed to process 
initial cases because it would have 
required that we subject every child 
who does not meet or medically equal a 
listing, including the most extremely 
impaired and the most minimally 
impaired children, to an individualized 
functional assessment. With regard to 
cessation cases, the inclusion of the 
revised medical improvement 
procedures allows the agency to resume 
conducting continuing disability reviews 
for children, which it has not been doing 
since the end of February 1990. As a 
result, the continuing disability review 
rules increase administrative costs. 
However, these administrative costs are 
more than offset by program savings 
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that would be lost if these rules are not 
published now. Following ie a more 
detailed discussion of each of the three 
provisions that would be eliminated 
from this regulation under this 
alternative. ' 

¢ Including a “Severe” Step—We 
could have proceeded with these 
regulations without providing a step that 
permits denial based on a finding that a 
child’s impairment(s) is not “severe.” 
Prior to the “Zebley” decision, we did 
not have such a step for children; we 
considered only whether the child was 
engaging in substantial gainful activity 
and, if not, whether his or her medically 
determinable impairment(s} met or 
equaled in severity an impairment in the 
listings. As we have explained in the 
“Supplementary Information” portion of 
this preamble, adding a severe step 
makes the childhood and adult 
evaluation processes more alike and, we 
believe, camports with the spirit of the 
“Zebley” decision to evaluate children 
comparably to adults and with our 
regulatory goal. In adult cases, we 
assess residual functional capacity only 
after we have found that the person has 
a severe impairmentfs). Likewise, we 
believe that we must first determine that 
a child has an impairment(s) that is 
severe before we do an individualized 
functional assessment. 

Even though the “Zebley” decision did 
not expressly require the addition of this 
step, the tenor of the decision is that 
children should be treated comparably 
to adults and thus directs the inclusion 
of this step in the process. There is no 
indication that the Supreme Court 
intended that children with minimal 
impairments should be treated 
differently than adults with such 
impairments. Further, in “Yuckert” the 
Court upheld the severity concept as a 
legitimate way to efficiently and validly 
screen cut de minimis claims. 

We could have achieved the same 
regulatory result without this step, but at 
a higher administrative cost. The step 
will increase the efficiency and 
reliability of the disability evaluation 
process by identifying those children 
whose impairments are so slight that 
they would not be found eligible even if 
we were te proceed to the more costly 
and time-consuming individualized 
functional assessment step. 

Cost Considerations. There is no 
program benefit cost impact. The 
program cost would have been the same 
even if we had not included the step. 
We estimate that 10 percent of 
childhood disability claimants will be 
denied because their impairments do not 
more than minimally affect their ability 
to function in an age-appropriate 
manner. However, because their 


mein are minimal these children 
would also be denied at the comparable 
severity step (step 4}. Administrative 
savings will occur because it will not be 
necessary to conduct individualized 
functional assessments for children with 
no more than minimal impairments. We 
estimate that the inclusion of the severe 
step will save approximately $1.6 
million per year in administrative casts. 

¢ Including a Functional Equivalence 
Process—Our former policy om making 
equivalence determinations was 
criticized by the Supreme Court in 
“Zebley” because the policy did not 
adequately cover combinations of 
impairments, the effects of symptoms, 
and the effects of medication, among 
other things. The new functional 
equivalence policy responds to each of 
these criticisms. Moreover, the U.S. 
District Court for the Eastern District of 
Pennsylvania (where the “Zebley” case 
was remanded} approved an interim 
standard on May 5, 1990, which requires 
the consideration of a child’s functioning 
and a comparison of this functional 
assessment with the functional 
consequences of impairments in the 
listings. The functional equivalence 
concept that is being incorporated into 
policy is also suggested by the listings 
themselves, which describe overall 
impairments of functioning (for example, 
@ young child not functioning at one-half 
his or her chronological age} as well as 
specific functional impairments (for 
example, blindness). 

Nevertheless, we could have devised 
rules that did not include functional 
equivalence, yet achieve the same 
outcome following an individualized 
functional assessment. However, aside 
from the foregoing reasons supporting 
the need for the rule, the functional 
equivalence process also provides 
administrative advantages as it allows 
us to make determinations of disability 
on the obvious functionally-impaired 
children without making us or them go 
through the complete development and 
documentation required under the new 
individualized functional assessment. 
Therefore, it achieves our regulatory 
goal at the lowest cost. 

Cost Considerations. Program costs 
would not be affected. However, 
administrative savings would accur 
because the process is less complex 
than the comprehensive individualized 
functional assessment and allows the 
most severely impaired children to be 
paid earlier in the process.. We estimate 
that the functional equivalence process 
will save approximately $700,000 per 
year in administrative funds. 

© Including Continuing Disability. 
Review Process—The Zebley decision 
did not explicitly mandate a revision of 


the continuing disability review pracess 
for children. However, our former rules 
for determining whether a child’s 
disability continues contained the same 
policy that was struck down by the 
Supreme Court. In fact, the named 
plaintiff in “Zebley” was a child whose 
SSI benefits had been terminated. 
Therefore, there is no alternative to 
revising the continuing disability review 
rules; only whether we make the change 
now or later. Furthermore, individual 
experts who assisted us agreed that it is 
important that we have a mechanism to 
periodically reevaluate childhood claims 
because children can change rapidly. It 
is essential that we be able to reassess 
the functioning of eligible children as 
they age against the activities and 
behaviors appropriate to their age group. 

Cost Considerations. The volume of 
continuing disability reviews and the - 
administrative costs associated with 
such reviews will increase over the next 
5 years because a greater proportion of 
the childhood population will be found 
eligible on application. Initially, we 
expect that the rate of cessations will be 
somewhat lower than in the past 
because nearly all children currently on 
the rolls were found disabled because 
they had impairments that met or 
equaled the listings.’ Fewer of these 
children will be found no longer 
disabled, even. if their impairments have 
medically improved, because they will 
now benefit from the incorporation of 
functional steps: into the medical 
improvement review standard. 

We expect many of the additional 
future allowances to be based on 
functional impairments that are 
medically less severe than the listings; 
therefore, the rate of cessation for this 
population may be somewhat higher 
than it was when the continuing 
disability review process for children 
was based only on the listings. Program 
costs would be at least $4 to.$5 million 
higher if the continuing disability review 
process is not included in this 
regulation. The program savings 
associated with processing childhood 
continuing disability reviews exceed the 
administrative. cost. 

F. Executive Order 12291, Section 2, 
General Requirements. We believe that 
we have presented adequate 
information concerning, the need. for and 
consequences of this action. The 
foregoing discussions demonstrate that 


® A smalk ipemaings ofidisabled children have 


been found disabl: on.assessment of their 
functioning, connaa to the interim standard we- 
have been using as a result of the district court 
order in “Zebley.”" However, the vast majority of 
eligible children now om the rolls were found! 
disabled under our prior regulatory standards. 
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our obiective in these regulations is to 
provide the greatest potential benefits to 
society at the least net cost, by 
providing efficient, comprehensive, and 
up-to-date rules for identifying and 
assisting children_who have 
impairments of comparable severity to 
impairments that would disable adults. 


Low estimate: 


State Medicaid benefits. 


The projected expenditures do not 
exceed 1 percent of total annual State 
revenues from all sources. 
Consequently, the “Zebley” regulations 
do not have a substantial direct effect 
on the States, and no federalism 
assessment is required. 


Paperwork Reduction Act 


These regulations do not impose 
reporting and recordkeeping 


requirements necessitating clearance by “ 


the Office of Management and Budget. 
Regulatory Flexibility Act 

We certify that these regulations will 
not have a significant economic impact 
on a substantial number of small entities 
because they will affect only individuals 
and States. Therefore, a regulatory 
flexibility analysis, as provided in the 
Regulatory Flexibility Act, 5 U.S.C. 601 
through 612, is not required. 


(Catalog of Federa) Domestic Assistance 
Program No. 93.802, Disability Insurance.) 


List of Subjects in 20:CFR Part 428 
Administrative practice and 

procedure, Aged, Blind, Disability 

benefits, Public Assistance programs, 

Supplemental Security Income. 
Dated: January 31, 1990. 

Gwendolyn S. King, 

Commissioner af Social Security. 
Approved: February 5, 1991. 

Louis W. Sullivan, . 

Secretary of Health and Human Services. 


Executive Order 12612 


We have reviewed these rules under 
the threshold criteria of Executive Order 
12612 and have determined that they do 
not significantly affect the roles, rights 
and responsibilities of States. 


[Dollars in millions) 


PART 416—SUPPLEMENTAL 
SECURITY INCOME FOR THE AGED, 
BLIND, AND DISABLED 


1. The authority citation for subpart I 
continues to read as follows: 


Authority: Secs. 1102, 1614({a), 1619, 1631 a) 
and (d)(1), amd 1633 of the Social Security 
Act; 42 U.S.C. 1302, 1382cfa)}, 1382h, 1383 (a) 
and (d)(1), and 1383b; secs. 2, 5, 6, and 15 of 
Pub. L. 98-460, 98 Stat. 1794, 1801, 1802, and 
1808. 


2. Section 416.901 is amended by 
redesignating paragraphs (e) through ff) 
as paragraphs (f) through (m), revising 
the first sentence of paragraph (d), and 
adding a new paragraph (e) to read as 
follows: 


§ 416.901 Scope of subpart. 

(d) Our general rules on evaluating 
disability for adults filing new 
applications are stated in §§ 416.920 
through 416.923. * * * 

fe) Our general rules on evaluating 
disability for children filing new 
applications are stated im §§ 416.924 
through 416.924e. 


* * * * * 


3. Section 416.902 is amended by 


adding the following two terms in 
alphabetical order: 


§ 416.902 Generali definitions and terme 
for this subpart. 


* * * * * 


When we considered the potential 
federalism implications of these 
regulations, we determined that the 
primary effect on the States is economic. 
The chart below projects State 
expenditures under both the high and 
low estimates. 


Adult means a person who is age 18 or 
older. 

Child means a person who has not 
attained age 18. 

4. Section 416.905 is amended by 
revising the section heading and by 
revising the last sentence of paragraph 
(a) to read as follows: 


§ 416.905 Basic definition of disability for 
adults. 

(a) * * * To determine whether you 
are able to do any other work, we 
consider your residual functional 
capacity and your age, education, and 
work experience (see § 416.920). 

5. Section 416.906 is amended by 
revising the section heading and by 
adding a second sentence to read as 
follows: 


§ 416.906 Basic definition of disability for 
children. 

* * * We discuss our rules for 
determining disability in children in 
§§ 416.924, and 416.924a through 
416.924e. 

6. Section 416.913 is amended by 
adding new paragraphs (a)(6) and (c)(3), 
and revising paragraph (e) to read as 
follows: 


§ 416.913 Medical evidence of your 
impairment. 
(a] Acceptable sources. * * * 


(6) A report of an interdisciplinary 


team that contains the evaluation and 
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signature of an acceptable medical 


source is also considered acceptable 
medical evidence. 


t * t * * 


(c} Medical assessment. * * * 

(3) If you are a child, the medical 
source’s opinion about your physical or 
mental abilities to function 
independently, appropriately, and 
effectively in an age-appropriate manner 


and to perform age-appropriate daily 
activities, as described in § 416.924c. 


* * * * * 


(e} Information from other sources. 
Information from other sources may also 
help us to understand how your 
impairment(s) affects your ability to 
work or, if you are a child, your ability 
to function independently, 
appropriately, and effectively in an age- 
appropriate manner. Other sources may 
include, and are not limited to— 

(1) Public and private social welfare 
agencies and social workers; 

(2) Observations by non-medical 
sources (for example, spouses, parents, 
siblings, other relatives, friends or 
neighbors, and clergy); 

(3) Other practitioners (for example, 
nurse practitioners and physicians’ 
assistants; naturopaths; and 
chiropractors); 

(4) Therapists (for example, physical, 
occupational, or speech and language 
therapists); and 

(5) Educational agencies and 
personnel (for example, school teachers, 
school psychologists who are not 
acceptable medical sources under 
paragraph (a), school counselors, 
preschools, early intervention teams, 


developmental centers, and daycare 
centers. 


* * * * * 


7. Section 416.916 is amended by 


revising the first sentence to read as 
follows: 


§ 416.916 if you fail to submit medical and 


other evidence. 


You (and, if you are a child, your 
parent, guardian, relative, or other 
person acting on your behalf) must 
cooperate in furnishing us with, or in 
helping us to obtain or identify, 
available medical or other evidence 
about your impairment(s).* * * 

8. Section 416.920 is amended by 
revising the section heading to read as 
follows: 


§ 416.920 Evaluation of disability of adults, 
in general. 


9. Section 416.921 is amended by 


revising the section heading to read as 
follows: 


§ 416.921 What we mean by a not severe 
Impairment(s) in an adult. 


* * * 


10. Section 416.923 is amended by 


revising the reference at the end of the 
last sentence to read as follows: 


§ 416.923 Multiple impairments. 
* * * (gee $8 416.920 and 416.924). 
11. Section 416.924 is revised to read 
as follows: 


§ 416.924 How we determine disability for 
children. 

(a) Definition of comparable severity. 
If you are a child, we will find you 
disabled if you are not engaging in 
substantial gainful activity and you have 
an impairment or combination of 
impairments that is of comparable 
severity to an impairment or 
combination of impairments that would 
disable an adult and which meets the 
duration requirement (see § 416.909). By 
the term “comparable severity,” we 
mean that your physical or mental 
impairment(s) so limits your ability to 
function independently, appropriately, 
and effectively in an age-appropriate 
manner that your impairment(s) and the 
limitations resulting from it are 
comparable to those which would 
disable an adult. Specifically, your 
impairment(s) must substantially 
reduce, or if you are an infant from birth 


to the attainment of age 1, be reasonably. 


expected to substantially reduce, your 
ability to— 

(1) Grow, develop, or mature 
physically, mentally, or emotionally and, 
thus, to attain developmental milestones 
(see § 416.924a(c)(2)) at an age- 
appropriate rate; or 

(2) Grow, develop, or mature 
physically, mentally, or emotionally and, 
thus, to engage in age-appropriate 
activities of daily living (see 
§ 416.924a(c)(3)) in self-care, play and 
recreation, school and academics, 
vocational settings, peer relationships, 
or family life; or 

(3) Acquire the skills needed to 
assume roles reasonably expected of 
adults. , : : £2 

(b) Steps in evaluating disability. We 
consider all evidence in your case 
record when we make a determination 
or decision whether you are disabled. If 
you allege more than one impairment, 
we will evaluate all the impairments for 
which we have evidence. Thus, we will 
consider the combined effects of all your 
impairments upon your overall health 
and ability to function. When you file a 
claim, we use the evaluation process set 
forth in (c) through (f) of this section. We 
follow a set order to determine whether 
you are disabled. If you are doing 
substantial gainful activity, we will 
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determine that you are not disabled and 
not review your claim further. If you are 
not doing substantial gainful activity, we 
will consider your physical or mental 
impairment(s), first to see if you have an 
impairment or combination of 
impairments that is severe. If your 
impairment(s) is not severe, we will 
determine that you are not disabled and 
not review your claim further. If your 
impairment(s) is severe, we will review 
your claim further to see if you have an 
impairment(s) that meets or equals in 
severity any impairment that is listed in 
appendix 1 of subpart P of part 404 of 
this chapter, in which case, we will find 
you disabled. If you do not have such an 
impairment(s), we will do an 
indivdualized functional assessment and 
consider it together will all other 
relevant evidence to determine whether 
you are disabled. Once you have been 
found eligible for disability benefits, we 
follow a somewhat different procedure 
to determine whether your eligibility 
continues, as explained in § 416.994a. 

(c) Jf you are working. If you are 
working and the work you are doing is 
substantial gainful activity, we will find: 
that you are not disabled regardless of 
your medical condition or age, 
education, or work experience. (For our 
rules on how we decide whether you are 
engaging in substantial gainful activity, 
see §§ 416.971 through 416.976.) 

(d) You must have a severe 
impairment(s). If you do not have any 


~ impairment or combination of 


impairments that causes more than a 
minimal limitation in your ability to 
function in an age-appropriate manner, 
we will find that you do not have a 
severe inpairment and are, therefore, not 
disabled. 


(e) Whén your impairment(s) meets or 


‘ equals a listed impairment in Appendix 


1, The Listing of Impairments in 
appendix 1 of subpart P of part 404 of 
this chapter is set at a level of severity 
that precludes any gainful activity or 
thats is comparable in severity to an 
impairment that would preclude an © 
adult from engaging in any gainful 
activity. Therefore, if you have an 
impairment(s) which meets the duration 
requirement and is listed in appendix 1, 
or is equal to a listed impairment, we 
will find you disabled. We will not deny 
your claim on the basis of a finding that 
your impairment(s) does not meet the 
requirements for any listed impairment 
or is not equal in severity to any of the 
impairments listed in appendix 1. We 
explain our rules for deciding whether 
an impairment meets a listing in 

§ 416.925. Our rules for how we decide 
whether an impairment(s) equals a 


listing are set forth in § 416.926. 
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(f) Your impairmeni(s) must be of 
comparable severity to an 
impatrment(s} that would disable an 
adult. When we determine that your 
impairment{s} is severe, but that it does 
not meet or equal in severity any listed 
impairment, we will assess the impact of 
your impairmentfs) on your overall 
ability to function independently, 
appropriately, and effectively in an age- 
appropriate manner. We will use this 
individualized functional assessment to 
decide whether you have an 
impairmentfs) or comparable severity to 
an impairment{s) that would prevent an 
adult from engaging in substantial 
gainful activity and, thus, to determine 
whether or not you are disabled. We 
will use the individualized functional 
assessment in the following manner: 

(1) If: 

(i) Our evaluation of all the evidence 
in your claim shows that your 
impairment(s) so limits your physical or 
mental ability to function in an age- 
appropriate manner that your limitations 
are comparable to those which would 
disable an adult, and 

(ii) Your impairment(s) meets the 
duration requirement, we will find you 
disabled. 

(2) If we cannot find that your 
impairment{s} is comparable in severity 
to an impairment(s) that would make an 
adult disabled, or if your impairment(s) 
does not meet the duration requirement, 
we will find that you are not disabled. 

12. Anew § 416.924a is added to read 
as follows: 


§ 416.924a Individualized functional 
assessment for children. 

(a) General. If your impairment(s) is 
severe, but does not meet or equal in 
severity any of the listings in appendix 1 
of subpart P of part 404, we will do an 
individualized functional assessment to 
determine whether you have an 
impairment or combination of 
impairments which would nevertheless 
be of comparable severity to an 
impairment(s) that would disable an 
adult. When we assess your functioning, 
we will consider all information in your 
case record that can help us determine 
the impact of your impairmentfs) or your 
physical and mental functioning. We 
will consider the nature of your 
impairmentfs), your age, your ability to 
be tested given your age, your ability to 
perform age-appropriate daily activities, 
and other relevant factors. (See 
§ § 416.924b through 416.924d.} We will 
assess the extent to which you are able 
to function independently, 
appropriately, and effectively in an age- 
appropriate manmer despite your 
impairment(s], and use this assessment 


to determine whether you are disabled. 


(b) Basic considerations. When we 
determine whether you are disabled 
using an individualized functional 
assessment, we will consider all 
relevant evidence in your case record. 
This may include medical evidence, 
schoo) records, information from people 
who know you and can provide 
evidence about your functioning—such 
as your parents, caregivers, and 
teachers—and other evidence that can 
help us assess your functioning on a 
longitudinal basis. 

: (1) Medical evidence of your 
impairment(s) must describe symptoms, 
signs, or laboratory findings. The 
medical evidence may include formal 
testing that provides information about 
your development or functioning in 
terms of percentiles, percentages, 
standard deviations, or chronology 
(such as months of delay). Whenever 
possible, a medical source's finding 
should reflect consideration of 
information from your parents or other 
people who know you, as well as the 
medical source's findings and 
observations on examination; any 
discrepancies between formal test 
results and your customary behavior 
and daily activities should be duly noted 
and resolved. 

(2) Your functional limitations may 
also be observed and reported by 
others. Parents {or other caregivers), and 
other family members may provide 
important evidence on how well you are 
functioning on a day-to-day basis. 
Educational and other intervention 
programs may be important sources of 
evidence about your functioning, and 
will often have documentary evidence in 
the form of evaluation instruments and 
other evidence from a variety of 
disciplines. 

(c) Terms used to describe 
functioning— (1} Age-appropriate 
activities. As used in these regulations, 
the term “age-appropriate activities” is a 
comprehensive term that refers to what 
a child is expected to be able to do 
given his or her age. A child’s activities 
may be described in terms of the 
achievement of “developmental 
milestones,” “activities of daily living,” 
or other such terms. Information about a 
child's activities creates a profile of how 
the child is functioning, i.e., what a child 
does, and thus what he or she is able to 
do. This makes possible a comparison 
between the child’s profile and the 
activities that are age-appropriate for 
that child. ; 

(2) Developmental milestones. The 
term “developmental milestones" refers 
to a child's expected principal 
developmental achievements at 
particular points in time. Ordimarily, 
failures to achieve developmental 


$555 


milestones are the most important 
indicators of impaired functioning from 
birth until the attainment of age 6, 


although they may be used to evaluate 
older children, especially school-age 


children. 

(3) Activities of daily living. The term 
“activities of daily living” refers to those 
activities of children that involve 
continuity of purpose and action, and 
goal or task orientation; that is, the 
practical implementation of skills 
mastered at earlier ages. Ordinarily, 
activities of daily living are the most 
important indicators of functional 
limitations in children aged 6 to 18, 
although they may be used to evaluate 
younger children, especially preschool- 
age children. 


(4) Domains. The terms 
“developmental domains” and 
“functional domains” refer to broad 
areas of development or functioning that 
can be identified in infancy and traced 
throughout a child’s growth and * 
maturation into adulthood. They 
describe the child’s major spheres of 
activity—i.e., physical, cognitive, 
communicative, and social/ emotional. 
In these regulations, the term 
“developmental domains” is generally 
used when we discuss younger children, 
i.e., from birth to age 6; the term 
“functional domains” is generally used 
when we discuss older children and 
young adolescents, i.e., from age 6 to age 
16. (See § 416.924c for descriptions of 
the various domains as they pertain to 
the different age categories.) 

13. A new § 416.924b is added to read 


as follows: 


§ 416.924b Age as a factor of evaiuation in 
childhood disability. 

(a) General. In this regulation, we 
explain how we consider age when we 
decide whether you are disabled. Your 
age may or may not be a factor in our 
determination whether your 
impairment(s) meets or equals a listing, 
depending on the listing we use for 


comparison. However, your age is 
always an important factor when we 
decide whether you are disabled based 
on an individualized functional 
assessment. Except in the case of 
certain premature infants, as described 
in paragraph {c) of this section, age 
means chronological age. 

(1) When we determine whether you 
have an impairment or combination of 
impairments that is severe, we will 
always consider the significance of your 
impairment(s) in relation to your age. 

(2) The Listing of Impairments in 
appendix 1 of subpart P of part 404 of 
this chapter-contains examples of 
impairments that we consider of such 
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significance that they prevent a child 
from functioning independently, 
appropriately, and effectively in an age- 
appropriate manner. Therefore, we will 
usually decide whether your impairment 
meets a listing without giving special 
consideration to your age. However, 
several listings are divided into age 
categories. If the listing appropriate for 
evaluating your impairment includes 
such age categories, we will evaluate 
your impairment under the criteria for 
your age when we decide whether your 
impairment meets that listing. 

(3) When we compare an unlisted 
impairment or combination of 


impairments with a listed impairment to 
determine whether you have an 
impairment(s} which equals a listing, the 
way in which we consider your age will 
depend on the listing we use for 
comparison. We will use the same 
principles for considering your age as in 
paragraph (a)(2) of this section: that is, 
we will consider your age only if we are 
comparing your impairment(a} to a 
listing that includes specific age 
categories, 

(4) When we determine whether you 
have an impairment(s) which, though 
not meeting or equaling the listings, is of 
comparable severity to an impairment 
that would disable an adult, we will 
always consider the significance of your 
impairment(s) in relation to your age. 
We will consider the functions, 
behaviors, and activities that are 
appropriate to your age, and will 
evaluate the effect of your 
impairment(s}, either alone or in 
conjunction with other relevant factors, 
on your ability to perform these 
functions, behaviors, and activities. (We 
explain how we do this individualized 
functional assessment in §§ 416.924a, 
416.924c and 416.924e.) 

(b) Age categories. When we 
determine whether you are functioning 
independently, appropriately, and 
effectively in an age-appropriate 
manner, we will consider your age in the 
following categories; however, we will 
not apply these age categories 
mechanically in borderline situations. 

(1) Newborn and young infants (birth 
to attainment of age 1). 

(2) Older infants and toddlers (age-1 
to attainment of age 3). 

(3) Children (age 3 to attainment of 
age 18), considered according to the 
following subcategories: 

(i) Preschool children (age 3 to 
attainment of age 6), 

(ii) School-age children (age 6 to 
attainment of age 12), 

(iii) Young adolescents (age 12 to 
attainment of age 16), and 

(iv) Older adolescents (age 16 to 
attainment of age 18). 


(c) Evaluation of premature and low 
birth weight infants. We generally use 


chronological age (that is, a child's age 
based on birth date} when we decide 


whether, and the extent to which, a 
physical or mental impairment(s) affects 
a child’s ability to function 
independently, appropriately, and 
effectively in an age-appropriate 
manner. However, if you were born 
prematurely, we may consider you to be 
younger than your chronological age. 
We consider an infant born at less than 
37 weeks’ gestation to be “premature- 


by-date.” We consider prematurity as 
follows— 


(1) We will find children born 
prematurely who satisfy the weight 
guidelines for establishing functional 
equivalence in § 416.926a(d)(10) [i.e., 
weight of less than 1200 grams at birth) 
disabled at least unti) attainment of the 
chronological age of 12 months. The 


number of weeks of prematurity will not 


be a factor in our determination of 
disability, 

(2) We will find children born 
prematurely who satisfy the weight-and- 


size guidelines for establishing 
functional equivalence in 


§ 416.926a(d)}(11) (i.e., weight of at least 
1200 grams but less than 2000 grams at 
birth and at least four weeks “small for 
gestational age”) disabled at least until 
attainment of the chronological age of 12 
months. When we decide the extent to 
which a child was “small for gestational 
age” at birth, we will consider the 
child’s actual gestational age, as shown 
by appropriate medical evidence. 

(3) We evaluate the claims of other 
children who were born prematurely in 
the same way that we evaluate the 
claims of infants who were not 
premature. We will apply the following 
principles— 

(i) If we are evaluating an impairment 
of development, we will use a 
“corrected” chronological age, that is, 
the chronological age adjusted by the 
period of gestational prematurity. We 
compute the corrected chronological age 
by subtracting the number of weeks of 
prematurity from the chronological age. 
We use this corrected age when we 
evaluate developmental delay in 
premature children until it is no longer a 
significant factor; generally, at about 
chronological age 2. 

(ii) If we are evaluating an impairment 
of linear growth, such as under the 
listing in § 100.00, appendix 1 of subpart 
P of part 404 of this chapter, we refer to 
neonatal growth charts which have been 
developed to evaluate growth in 
premature-by-date infants. Because 
these growth charts already take 
prematurity into account, we do not 
compute a corrected age in such cases. 
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(d) Impaci of severe impairment{s) on 
younger children and older adolescents, 
Although a child may become disabled 


at any age, impairments of similar 
severity may have different effects on 
children of different ages in determining 
whether a child has an impairment of 
comparable severity to an adult. The 
following guidelines apply to the 
evaluation of the effects of impairments 
on children of different ages, especially 


very young children and children 
approaching adulthood. 

(1} In general, the younger you are, the 
greater we will consider the impact of 
your impairment(s) on your ability to 
grow and develop. Although various 
kinds of growth and development occur 


throughout childhood and adolescence, 
the earliest years, from birth 
approximately attainment of age 6, are 
characterized by complex and rapid 
changes; for example, learning to walk, 


talk, and care for basic physical and 
emotional needs. The development of 


fundamental skills both within and 
across functional domains is a 
cumulative process founded upon skills 
acquired at each stage of a child’s life. A 
child’s ability to acquire or perform 
these skills ultimately determines his or 
her ability to master learning tasks in 
school and more complex physical 
activities and, eventually, affects the 
ability to work. Therefore, deficits of 
function resulting from impairments that 
occur before the attainment of age 6 
may have a potentially greater, more: 
limiting effect on a child’s overall 
growth and development than 
impairments that occur later in life; and 
such deficits are increasingly significant 
with decreasing age. 

(2) Furthermore, the mastery of skills 
in early childhood is a highly interactive 
and interdependent process within a 
child. This interdependence is especially 
true of development in certain areas; 
e.g., cognitive skill deficits may affect 
communications, and social and 
emotional deficits may affect cognitive 
and communicative development. This 
interdependent process also requires 
proper functioning in areas that may not 
be obviously relevant to the acquisition 
of the skill. For example, physical 
mobility is affected by how well a child 
sees; therefore, visual impairment, 
especially in a young child, can affect 
the way a child acquires certain motor 
skills even though the child does not 
have a specific motor impairment. 
Similarly, emotional bonding to parents 
can be affected by how well a child | 
hears. Therefore, the impact of such 
seemingly isolated impairments can — 
have implications for the overall 
development of the youngest children. 
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Generally, the more global effect of 
these kinds of impairments on 


development diminishes with increasing 
“(3) The potentially greater impact of 


physica) or mental impairments on the 
youngest children is analogous to the 


consideration of age in the rules for 
determining whether an adult has the 
ability to make an adjustment to other 
work, only in the opposite way. 
Whereas the older an adult is, the more 
significant the impact of a physica) or 
mental impairment on his or her ability 


to adjust to other work, the reverse is 
generally true in children. As children 
become older, they generally (though not 
the reverse is generally true in children. 
As children closely approach age 18 {i.e., 


by about age 18) they are comparable to 
adults in the age category called 


“younger persons,” {.¢., those in the age 
18-45 category (see § 416.962(b)}, in their 
physical and mental makeup and 
potential. 

14. A new § 416.924c is added to read 


as follows: 


§416.924¢ Functioning in children. 

(a) General. (1) When we evaluate 
your functioning, we will consider all of 
your mental and physical limitations 
that result from your impairments(s). We 
will evaluate the extent to which you 
can engage in age-appropriate activities 
in an independent, appropriate, and 
effective manner and, when applicable, 
whether you can do these things on a 
sustained basis appropriate to your age. 

(2) the following are the domains o: 
development or functioning, or specific 
behaviors that may be addressed in an 
individualized functional assessment: 

(i) Cognition; 

(ii) Communication; 

(iii) Motor abilities; 

(iv) Social abilities; 

(v) Responsiveness to stimuli (in 
children from birth to the attainment of 
age 1); 

(vi) Personal/behavioral patterns (in 
children from age 1 to the attainment of 
age 18); and 

(vii) Concentration, persistence, and 
pace in task completion (in children 
from age 3 to the attainment of age 18). 

(3) When your impairment(s) affects a 
particular domain of development or 
functioning, or a behavior, we will 
consider the extent of your impairment- 
related limitations in that domain or 
behavior as well as how well you are 
able to do age-appropriate activities 
despite your limitations. We will also 
consider how your impairment(s) in one 
domain affects your development or 
functioning in other domains. 

(4) We will consider whether any help 
or intervention that you need from 


others to enable you to do any particular 
activity is appropriate to your ris 

(5) The guidelines in paragraphs (b) 
through (f) of this section describe, in 
terms of the age categories outlined in 
§ 416.924b[b), the domains of 
development or function and the 
behaviors used in doing an 
individualized functional assessment, 
and the general kinds of age-related 
activities that may be affected by your 
impairment(s). (See § 416.924e for 
guidelines for determining disability 
using an individualized functional 
assessment.) 

(b) Newborns and young infants (birth 
to attainment of age 1). Children in this 
age group are evaluated in an 
individualized functional assessment in 
terms of four developmenta) domains 
and an area of behavior important to 
newborns and young infants. 

@) Cognitive deve opment, e.g., your 
ability to begin to organize and regulate 
how you feel and the ways you react to 
your environment; 


(2) Communicative development 
(includes speech and language}, e.g., 


your ability to communicate with 
intention through visual, motor, and 
vocal exchanges; 

(3) Motor development (includes gross 
and fine motor skills), e.g., your ability 
to explore your environment by moving 
your body, and your ability to 
manipulate your environment by using 
your hands; 

(4) Social development, e.g., your 
ability to form and maintain 
relationships with your primary 
caregivers; 

(5) Responsiveness to stimuli, e.g., 
your ability to respond appropriately to 
visual, auditory, or tactile stimulation. 

(c) Older infants and toddlers (age 1 
to attainment of age 3). Children in this 
age group are evaluated in an 
individualized functional assessment in 
terms of five developmental domains. 

(1) Cognitive development, e.g., your 
ability to understand by responding to 
increasingly complex requests, 
instructions or questions, by referring to 
yourself, and things around you by 
pointing and eventually by naming, and 
by copying things or imitating actions 
shown to you by others; 

(2) Communicative development 
(includes speech and language), e.g., 
your ability to communicate by 
understanding, imitating, and using an 
increasing number of intelligible words 
and eventually forming two-to-four word 
sentences; 

(3) Motor development (includes gross 
and fine motor skills), e.g., your ability 
to move in your environment using your 
body with steadily increasing dexterity 
and independence from support by 


others, and your ability to use your 
hands to do something that you want or 
get something that you need: 


(4) Social development, e.g., your 
ability to express normal dependence 
upon, and emotional bonding with, your 
primary caregivers as well as increasing 
independence from them; 

(5) Personal/behavioral development, 
e.9., your ability to help yourself or to 


cooperate with others in taking care of 


your personal needs, in adapting to your 
environment, and in learning new skills. 
(d) Preschool children (age 3 to 
attainment of age 6). Children in this age 
group are evaluated in an individualized 
functional assessment in terms of five 
developmental domains and an area of 


behavior important to preschool 
children. 

(1) Cognitive development, e.g., your 
ability to understand, to reason and to 
solve problems, and to use acquired 


knowledge and concepts; 
(2) Communicative development 


(includes speech and language), e.g.. 
your ability to communicate by telling, 
requesting, predicting, and relating 
information, by following and giving 
directions, by describing actions and 
functions, and by expressing your needs, 
feelings, and preferences in an 
increasingly intelligible manner; 

(3) Motor development (includes gross 
and fine motor skills), e.g., your ability . 
to move and use your arms and legs in 
increasingly more intricate and 
coordinated activity, or your ability to 
use your hands with increasing 
coordination to manipulate small 
objects during play; 

(4) Social development, e.g., your 
ability to respond to your social 
environment through appropriate self- 
control and increasingly complex 
interpersonal behaviors, such as 
sharing, cooperating, helping, and 
relating to a group; 

(5) Personal/behavioral development, 
e.g., your ability to help yourself or to 
cooperate with others in taking care of 
your personal needs, in adapting to your 
environment, in learning new skills; 

(6) Concentration, persistence, and 
pace, e.g., your ability to engage in an 
activity, such as dressing or playing, and 
to sustain the activity for a period of 
time and at a pace appropriate to your 
age. 

(e) School-age children (age 6 to 
attainment of age 12). Children in this 
age group are evaluated in an 
individualized functional assessment in 
terms of five functional domains and an 
area of behavior important to school-age 
children. 

(1) Cognitive function, e.g., your 
ability to progress in learning the skills 





involved im reading, writing, and 
mathematics; 

(2) Commumicative function (includes 
speech and language}, e-g., your ability 
to communicate pragmatically (i.e., to 
meet your needs) or conversationally 


{i.e., to exchange information or ideas in - 


your classroom, with peers or family); 

(3} Motor function (includes gross and 
fine motor skills}, e.g,, your ability to 
engage in the physical activities 
involved in play, physical education, 
and self-care apprepriate to your age; 

(4). Social function, e.g,, your ability to 
play alone, or with another child, or in a 
group; to develop friendships, and to 
relate to your siblings and parents or 
caregivers; 

(5) Personal/behavioral function, e.g., 
your ability to help yourself or to. 
cooperate. with others in taking care of 
your persona! needs and safety; to 
understand authority relationships and 
school rules; to develop a sense of 
responsibility for yourself and respect 
for others; and to learn new skills; 

(6} Concentration, persistence, and 
pace, e.g., your ability to engage in an 
activity, such as playing or reading, and 
to sustain the activity for a.period of 
time and at a pace appropriate to your 
age. 

(f} Young adolescents fage 12 to 
attainment of age 16). Children in this 
age group are evaluated in an 
individualized functional assessment in 
terms of five functional domains and an 
area of behavior important to young 
adolescents. 

(1) Cognitive function, e.g., your 
ability to progress in applying the skills 
involved in reading, writing, and 
mathematics, your reasoning and 
problem-solving abilities; 

(2} Communicative function fincludes 
speech and language}, e.g:., your ability 
to commrunicate pragmaticalfy (i.e., to 
meet your needs} and conversationally 
(i.e., to exchange informatior or ideas in 
your sciroo! classes, with peers or 
family); 

(3} Motor function (includes gross and 
fine metor skills), e.g., your ability to 
engage in the physical activities 
involved im physical education, sports, 
social events, and self-care appropriate 
to your age; 

(4) Social function, e.g., your ability to 
develop friendships, to relate to peer 
groups, and to reconcile conflicts 
between yourself and peers or family 


members; 

(5) Personal/ behavioral function, e.g., 
your ability to help yourself in taking 
care of your personal needs and safety, 
te respond appropriately to authority 
and school rules, and to learn new skills; 

(6) Concentration, persistence, and 
pace, e.g., your ability to engage in an 


activity, such as studying or practicing a 
sport, and to sustain the activity for a 
period of time and at a pace appropriate 
to your age. 

(g} Older adolescents (age 16 to 
attainment of age 18}. (1) Descriptive 
information about your activities of 
daily living will tell us about the nature 
and age-appropriateness of your 
activities with respect to your cognitive 
functioning, communicative functioning, 
motor functioning, social functioning, 
personal/behavioral functioning, and 
your concentration, persistence 
pace in school or work-related activities. 

(2} As you approach adulthood (i.e., 
beginning at about age 16) we will 
consider some of your school activities 
as evidence of your ability te function in 
a job setting. For example, we will 
consider your ability to understand, 
carry out, and remember short 
instructions and work-like procedures in 
the classroom as evidence of your 
ability to do these things in a job. We 
will consider your ability to maintain 
attention for extended periods of time 
and to sustain an ordinary daily routine 
without special supervision as evidence 
of your ability to do these things in a 
job. We will consider your ability ta 
deal with authority figures and to follow 
directions in school, responding 
appropriately to correction or criticism, 
as an indication of your ability to deal 
with supervision or a job. We will 
consider your ability to regulate your 
mood and behavior in various school 
settings as some indication of your 
ability to deal with change in a work 
setting. We will consider your ability to 
engage in physical activities both in and 
out of school as it relates to your ability 
to perform the physical demands of 
work. We will also consider whether 
you have acquired any skills from 
specific vocational education and 
whether you have pursued any part-time 
or stay-in-schoo!l employment. 

(3} If you are working or have worked, 
we will evaluate such things as: the 
physical activities in which you are 
engaged or the job; the regularity and 
punctuality of your attendance; your 
ability to follow directions and deal 
with supervisors; and your ability to 
work independently and to deal with 
others im your job. 

15. A new § 416.924d is added to read 
as follows: 


$ 416.9240 Other factors we will consider 
In the individualized functionat assessment. 
(a) Genera/. When we do an 
individualized functional assessment, 
we will consider all factors that are 
relevant to the evaluation of the effects 
of your impairment(s} om your 
functioning, such as the effects of your 
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medications, the setting in which you 
live, your need for assistive devices, and 
your functioning in school. Therefore, 
when we assess the effect of your 
impairmentfs) on your functioning, we 
will consider all evidence from medical 
and nonmedical sources—such as your 
parents, teachers, and other people who 
know you—that can help:us fo 
understand how your impairments). 
affects your ability to function. Some of 
the factors we will consider include, but 
are not limited to, the factors in: 
paragraphs (b) through (g) of this 
section. 

(b) Chronic illness. ¥f you require 
repeated hospitalizations or frequent 
outpatient care with supportive therapy 
for a chronic impairment(s}, we will 
consider this need for treatment as. a 
factor in our determination. of your 
overall ability to function. If your 
hospitalizations are so long or so 
frequent that they interfere with your 
overall functioning on. a longitudinal 
basis, or your outpatient care 
significantly interferes with your daily 
activities (either because of its 
frequency, its effects on your 
functioning, or both), we may find that 
you are di because of your need 
for, or the level of, treatment for your 
chronic illness. 

(c) Effects of medication. We wilt 
consider the effects of medication on 

your symptoms, signs, and laboratory 
findings, including your ability to 
function. Although: ions may 
control the most obvious manifestations 
of your condition(s}, they may or may 
not affect the functional limitations. 
imposed by your impairment(s). If your 
symptoms or signs are reduced by 
medications, we will consider whether 
you have any functional limitations 
which may nevertheless persist, even if 
there is apparent improvement from the 
medications. We will also consider 
whether your medications create any 
side effects which cause or contribute to 
your functional limitations. 

(d) Effects of structured or highly 
supportive settings. Children with 
severe impairments may spend much of 
their time in structured or highly 
supportive settings. A structured or 
highly supportive setting may be your 
own home, in which family members 
make extraordinary adjustments to 
accommodate your impairments; or your 
classroom at school, whether a regular 
class in which you are accommodated, 
or a special classroom for children with 
similar needs; or a residential facility or 
school where you live for a period of 
time. Children with chronic impairments 
also commonly have their lives 
structued im such @ way as to minimize 
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stress and reduce their symptoms or 
signs, and may be relatively free of 
obvious symptoms or signs of 
impairment; others may continue to 
have persistent pain, fatigue, decreased 
energy, or other symptoms or signs, 
though at a lesser level of severity. Such 
children may be more impaired in their 
overall ability to function in an age- 
appropriate manner than their 
“symptoms and signs would indicate. 
Therefore, if your symptoms or signs are 
controlled or reduced by the 
environment in which you live, we will 
consider your ability to function 
independently, appropriately, and 
effectively in an age-appropriate manner 
outside of this highly structured setting. 

(e) Adaptations. We will consider the 
nature and extent of any other 
adaptations that are made for you in 
order to enable you to function. Such 
adaptations may include assistive 
devices, appliances, or technology. 
Some adaptive devices are relatively 
unobtrusive and may increase or restore 
functioning; examples of such devices 
may include eyeglasses, hearing aids, 
ankle-foot orthoses, and hand or foot 
splints. Others may be less effective or 
may impose additional limitations that 
interfere with performance of age- 
appropriate activities (e.g., specially 
adapted or custom-made tools, utensils, 
or support for self-care activities such as 
bathing, feeding, toileting, dressing, and 
sleeping). When we evaluate your 
overall ability to function 
independently, appropriately, and 
effectively in an age-appropriate manner 
with an adaptive device or other 
adaptation, we will consider such things 
as the degree to which the adaptation 
enables you to function and any 
additional limitations caused by the 
adaptation. 

(f) Multidisciplinary therapy. You 
may need frequent and ongoing therapy 
from more than one kind of health care 
professional in order to maintain or 
improve your functional status. We call 
this multidisciplinary therapy, and it 
may include occupational, physical, or 
speech and language therapy, special 
nursing services, psychotherapy, or 
psychosocial counseling. Frequent and 
continuous therapy, although intended 
to improve your functioning, may also 
interfere significantly in your 
opportunities to engage in, and sustain, 
age-appropriate activities. If you receive 
such therapy at school during a normal 
school day, it may or may not interfere 
significantly with your doing age- ~ 
appropriate activities. If you must 
frequently interrupt your activities at 
school or at home in order to go for 
therapy, these interruptions may 


interfere with your development and 
age-appropriate functioning. When we 
determine whether you have an 
impairment(s) of comparable severity to 
an impairment(s) that would disable an 
adult, we will consider the frequency of 
any multidisciplinary therapy that you 
must have, how long you have needed 
the therapy or will need the therapy, 
and the extent to which it interferes 
with your age-appropriate functioning. 

(g) School attendance. (1) School 
records and information from people at 
school who know you or who have 
examined you, such as teachers and 
school psychologists, psychiatrists, or 
therapists, may be important sources of 
information about your impairment(s) 
and its effect on your ability to function. 
If you attend school, we will consider 
this evidence. 

(2) The fact that you are able to attend 
school will not, in itself, be an indication 
that you are not disabled. We will 
consider the circumstances of your 
school attendance, such as your ability 
to function independently in a classroom 
setting in an age-appropriate manner. 
Likewise, the fact that you are in a 
special education classroom setting, or 
that you are not in such a setting, will 
not in itself establish your actual 
limitations or abilities. We will consider 
the fact of such placement or lack of 
placement in the context of the 
remainder of the evidence in your case 
record. 

(3) However, if you are unable to 
attend school on a regular basis because 
of your impairment(s), we will consider 
this when we determine whether you 
are able to function in an age- 
appropriate manner. 

(h) Treatment and intervention, in 
general, With adequate treatment or 
intervention, some children not only 
have their symptoms and signs reduced, 
but also return to or achieve a level of 
functioning that is consistent with the 
norms for their age. We will, therefore, 
evaluate the effects of your treatment or 
intervention to determine the actual 
outcome of the treatment or intervention 
in your particular case. 

16. A new § 416.924e is added to read 
as follows: 


§ 416.924e Guidelines for determining 
disability using the individualized functional 
assessment. 


(a) General. The guidelines in this 
section are provided as a framework for 
deciding whether a child who has a 
severe impairment(s) that does not meet 
or equal the listings nevertheless has an 
impairment(s) that is of comparable 
severity to one that would disable an 
adult, and is, therefore, disabled. The 
guidelines illustrate a level of 


impairment severity that is generally, 
though not invariably, sufficient to 
establish comparable severity; i.e., to 
establish that there is an impairment or 
combination of impairments that so 
limits your ability to function 
independently, appropriately, and 
effectively in an age-appropriate manner 
that the resulting functional limitations 
are comparable to those that would 
disable an adult. The examples in this 
section are only guidelines to illustrate 
severity and are not all-inclusive rules. 
The determination of your claim is 
based on all relevant evidence in the 
case record, using the principles and 
guidance in §§ 416.924 through 416.924d 
on a case-by-case basis. 

(b) How we describe functional 
limitations. The terms used in this 
section to describe functional severity of 
both physical and niental impairments 
employ as a frame of reference the 
terminology and definitions in the 
childhood mental listings in 112.00 of the 
Listing of Impairments of appendix 1 to 
subpart P of part 404 of this chapter. 
Hence, the examples of “moderate” and 
other impairments are derived from a 
comparison with the “marked” levels of 
functional limitation in the listings. As in 
those listings, “marked” and “moderate” 
are not the number of activities or 
functions which are restricted, but the 
overall degree of restriction or 
combination of restrictions. A marked or 
moderate limitation may arise when 
several activities or fuactions are 
impaired, or even when only one is 
impaired. 

(1) If you are a younger child, from 
birth to the attainment of age 3, your 
functional limitations will generally be 
described in the examples in terms of a 
developmental delay, or the fraction or 
percentage of your chronological age 
that represents the levels of your 
functioning; e.g., three-fourths of 
chronological age. If you are functioning 
in one of the domains or behaviors 
described for your age in § 416.924c at 
more than one-half, but not more than 
two-thirds, of your chronological age, 
you are said to have a marked 
impairment. If you are functioning in one 
of the domains or behaviors described 
for your age in § 416.924c at more than 
two-thirds, but not more than three- 
fourths of your chronological age, we 
describe your impairment as moderate. 

(2) If you are an older child or young 
adolescent, from age 3 to the attainment 
of age 16, your impairment(s) will 
generally be described in the examples 
in terms of specific kinds of age- 
appropriate activities, functional 
abilities, or abnormal behaviors. 
Although it is sometimes appropriate to 





evaluate severity in this age group in the 
same terms as are used in paragraph 
(b)(1) of this section, which describes 
moderate limitation of functioning in 
terms of a level that is more than two- 
thirds but not more than three-fourths of 
a child's chronological age, the older a 
child becomes, the less precise are the 
means of determining this. kind of 
profile. The spectrum of limitations that 
may constitute “moderate” impairment 
in this age group ranges from limitations 
that may be close to the “marked” Ievel 
in severity to limitations that may be 
close ta the “mild” level and, thus, 
considerably less limiting. Use of the 
examples as guides in the evaluation of 
older children and young adolescents, 
therefore, requires careful evaluation 
and judgment in each individual case, 
taking into account the child's age (as 
explained in § 416.924b) and all other 
relevant factors described in §§ 416.924 
through 416.924d. 

(3) If you are an older adolescent, 
aged 16 to the attainment of age 18, 
functional limitations are generally 
evaluated in terms of physical and 
mental activities that are the same as, or 
similar to, activities of young adults. 
Hence, the guidance and examples in 
paragraph (d) of this section focus on 
physical abilities {exertional and 
nonexertional] and mental abilities 
associated with work activities, as 
described in §§ 416.921, 416.945, and 
416.967. However, assessment of an 
older adolescent's abilities and 
limitations is to be made in an age- 
appropriate context, as demonstrated by 
performance in school, work, and other 
relevant settings. 

(c) How we evaluate children from 
birth to attainment of age 16.—{1} Young 
children (birth to attainment of age 3). If 
you are a newborn or young infant (birth 
to the attainment of age 1), we evaluate 
the severity of your impairment(s) with 
respect to four developmental domains 
(cognitive, communicative, motor, and 
social development) and your 
responsiveness to stimuli. If you are an 
older infant or toddler (age 1 to the 
attainment of age 3}, we evaluate the 
severity of your impairment(s) with 
respect to five developmental domains 
(cognitive, communicative, motor, social, 
and personal/behavioral development). 
(See § 416.924c (b) and (c) for 
descriptions of the domains and 
behaviors appropriate to each age 
group.} Our evaluation of severity is 
based on comparison with the 
descriptors of functional severity in 
Listings 112.02-112.12 for childhood 
mental disorders: Failure to achieve 
development of no more than one-half 
your chronological age in a single 


domain, or of no more than two-thirds 
your chronological age in two domains 
represents listing-level severity. 
Examples of when we will generally find 
comparable severity (as defined in (a) of 
this section) and, thus, find you disabled 
include the following: 

(i} You are functioning in one domain 
(e.g. motor development) at a level that 
is more than one-half, but not more 
two-thirds of the normal age-appropriate 
level for a child your age and you are 

functioning im another domain (e.g,, 
communicative) at a level that is more 
than two-thirds but not more than three- 
fourths of the normal age-appropriate 
level for a child your age; or 

{ii} You are functioning in three 
domains (e.g., cognitive, motor, and 
social development) at a level that is 
more than two-thirds, but not more than 
three-fourths of the normal age- 
appropriate level for a child your age. 

(2) Older children and young 
adolescents, age 3 ta attainment of age 
16. If you are in this age group, we 
evaluate the severity of your 
impairment{s} with respect to five 
functional domains (cognitive, 
communicative, motor, social, and 
personal/behavioral function), and your 
concentration, persistence, and pace in 
the completion of age-appropriate tasks. 
(See § 416.924c (d} through (f} for 
descriptions of the domains and 
behaviors appropriate to this age group.) 
The level of t severity illustrating the term 
“moderate,” and the overall! level of 
disability at less than the listing level, 
are based on comparison with the 
listing-leve} requirement for marked 
impairment in two domains, as 
described in 112.00C of the Listing of 
Impairments in appendix 1 of subpart P 
of the Regulations part 404 of this 
chapter. In the case of preschoolers (age 
3 to the attainment of age 6), it may be 
appropriate to evaluate the level! of 
severity in terms of developmental age, 
as in younger children. Examples of 
when we will generally find comparable 
severity and, thus, find you disabled 
include the following: 

(i) You are functioning at the marked 
level in one domain fe.g., in the domain 
of social functioning, you are generally 
unable to maintain age-appropriate 
relationships with peers and adults, with 
frequent serious conflicts with your 
family, classmates, and teachers} and 
you are functioning at the moderate 
level in another domain (e.g,, in the 
domain of personal/behavioral 
functioning, you are frequently unable 
adequately to perform major age- 
appropriate activities of daily living); or 

(ii} You are functioning at the 
moderate level in three domains (e.g., in 
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cognitive functioning, you have a valid 
full ecale IQ of 74; in social functioning, 
you have limited age-appropriate 
relationships with peers and adults, with . 
occasional serious conflicts with family, 
classmates, teachers, and others; and 
with respect to concentration, 
persistence and pace, you are frequently 
unable to complete age-appropriate 
complex tasks, and occasionally unable 
to perform simple age-appropriate tasks 
adequately). 

(d) How we evaluate severity for 
older adolescents, from age 16 to 
attainment of age 18.—{1)} General. As 
we explain in § 416.924c(g), children: 
aged 16 to 18 are closely approaching 
adulthood and can be evaluated im 
terms that are the same as, or similar to, 
those used for the evaluation of the 
youngest adults. Children in this age 
range who do not have impairment- 
related limitations are ordinarily 
expected to be able to do the kinds of 
physical and mental activities expected 
of individuals who are at least 18 years 
old. 

(i) The discussions in this section are 
predicated on the foregoing principles. 
They deseribe limitations of physical 
and mental functions that are associated 
with, or related to, functions in the 
workplace, as demonstrated by a child’s 
performance of age-appropriate 
activities in age-appropriate contexts,, 
such as school, part-time or full-time 
work, vocational programs, and 
organized activities. (See, also, 

§ 416.924c(g).} 

{ii} As in the examples for younger 
children, the guidance for evaluating 
older adolescents is not intended to be 
all-inclusive, or a standard by which all 
cases must be judged. Each case must 
be evaluated on its own merits using the 
principles and guidelines of all of the 
regulations addressing childhood 
disability. 

(2) Mental functions. We will consider 
your mental capacities to perform ona 
sustained basis (i.e., 8 hours.a day, 5 
days a week} the general kinds. of 
mental activities that we evaluate for 
adults. We will consider such things as 
your ability to understand, carry out, 
and remember simple instructions; to 
maintain. attention for extended periods 
of time; to use judgment; to make simple 
decisions; to take necessary safety 
precautions; to respond appropriately to 
supervision and peers (e.g., by being 
able to accept instructions and criticism, 
by not requiring special supervision, and 
by not being unduly distracted by your 
peers or unduly distracting to them in a 
school or work setting); and dealing ~ 
with es in your routine school or 
work setting. (See, also § 416.924c{g).} 
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(3) Physical functions. When we 
evaluate the impact of your 
impairment(s) on your ability to function 
in an age-appropriate manner, we will 
consider your physical capacity to 
perform on a sustained basis (i.e., 8 
hours a day, 5 days a week) the types 
and ranges of exertional and 
nonexertional activities that we 
evaluate for adults; e.g., sitting, standing, 
walking, lifting, carrying, pushing, 
pulling, reaching, handling, 
manipulating, seeing, hearing, and 
speaking. (See, also § 416.924c(g).} 

(4) Evaluation. If an individualized 
functional assessment shows that you 
experience a substantial loss or deficit 
of capacity to perform the age- 
appropriate mental or physical activities 
described, we will find that your 
impairment(s) seriously interferes with 
your ability to function independently, 
appropriately, and effectively in an age- 
appropriate manner, and that it has 
substantially reduced your ability to 
acquire the skills needed to assume 
roles reasonably expected of adults. 
Therefore, we will conclude that you 
have an impairment(s) that is 
comparable in severity to an impairment 
that would disable an adult, and that 
you are disabled. 

_ 17. Section 416.926 is amended by 
revising the section heading to read as 
follows: 


§ 416.926 Medical equivalence for adults. 


18. A new § 416.926a is added to read 
as follows: 


§ 416.9262 Equivalence for children. 

(a} General. If you are a child and you 
do not have an impairment that meets 
the requirements of a listing, we will 
determine whether you have an 
impairment or combination of 
impairments that is equivalent in 
severity to any listed impairment in 
appendix 1 of subpart P of part 404, as 
set forth in this section. While all 
possible impairments are not addressed 
within the Listing of Impairments, within 
the listed impairments are all the 
physical and mental functional 
limitations, i.e., what a child cannot do 
as a result of an impairment, that are 
considered severe enough to prevent a 
child from functioning independently, 
appropriately, and effectively in an age- 
appropriate manner. We will compare 
the symptoms; signs, and laboratory 
findings about your impairmentts), 
including, where appropriate, any 
functional limitations that result from 
your medically determinable 
impairment(s}, with the corresponding 
criteria shown for any listed 
impairment. When we make an 
equivalence decision, we will consider 


all relevant evidence in your case 
record. 

(b) How we determine the 
equivalence of impairments for 
children. Equivalence can be found in 
three ways: 

(1) If you have an impairment that is 
described in the Listing of Impairments 
= Appendix 1 of Subpart P of Part 404, 

ut: 

(i) You do not exhibit one or more of 
the medical findings specified in the 
particular listing, or 

(ii) You exhibit all of the medical 
findings, but one or more of the findings 
is not as severe as specified in the - 
listing, 
we will nevertheless find that your 
impairment is equivalent to that listing if 
you have other medical findings related 
to your impairment that are at least of 
equal medical significance. 

(2) If you have an impairment that is 
not described in the Listing of 
Impairments in appendix 1, or you have 
a combination of impairments, no one of 
which meets or is equivalent to a listing, 
we will compare your medical findings 
with those for closely analogous listed 
impairments. If the findings associated 
with your impairment{s) are at least of 
equal medical significance to those of a 
listed impairment, we will find that your 
impairmentfs) is equivalent to the 
analogous listing. 

(3) f we cannot find equivalence 
under either of the foregoing provisions, 
we will assess the overall functional 
limitations that result from your 
impairment(s), i.e., what you cannot do 
because of your impairment(s}. We will 
compare the functional limitationfs) 


‘ resulting from your impairment(s) with 


the functional consequences of any 
listed impairment which includes the 
same functional limitations. If the 
functional limitation(s) resulting from 
your impairment(s) is the same as the 
disabling functional consequences of a 
listed impairment, we will find that your 
impairmentfs} is equivalent to that listed 
impairment. When.we make a 
determination or decision using this rule, 
the primary focus will be on the 
disabling consequences of your 
impairment(s), as long as there is a 
direct, medically determinable cause for 
these consequences. 

(c) Responsibility for determining 
equivalence. In cases where the State 
agency or other designee makes the 
initial or reconsideration disability 
determination, a State agency staff 
medical or psychological consultant or 
other designee of the Secretary (see 
§ 416.1016) has the overall responsibility 
for determining equivalence. For cases 
in the disability hearing process, the 
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responsibility for determining 
equivalence rests with either the 
disability hearing officer or, if the 
disability hearing officer's reconsidered 
determination is changed under 

§ 416.1418, with the Associate 
Commissioner for Disability or his or her 
delegate. For cases at the 
Administrative Law Judge hearing or 
Appeals Council level, the responsibility 
for deciding equivalence rests with the 
Administrative Law Judge or Appeals 
Council. 

(d) Examples of impairments of 
children that are functionally equivalent 
to the listings. The following are some 
examples of consequences of 
impairments that are functionally 
equivalent to listed impairments. The 
consequences of each child’s 
impairments must be assessed to 
determine whether they are functionally 
equivalent to those of a listed 
impairment and should not be limited to 
the examples below. 

(1) Decumented need for major organ 
transplant (e.g., heart, liver). 

(2) Any condition that is disabling at 
the time of onset, requiring a series of 
staged surgical procedures within 12 
months after onset as a life-saving 
measure or for salvage or restoration of 
function, and such major fenction is not 
restored or is not expected to be 
restored within 12 months after onset of 
the condition. 

(3) Daily need for a life-sustaining 
device (e.g., mechanical ventilation}, at 
home or elsewhere, lasting or expected 
to last 12 months. 

(4) Complete inability to stand and 
walk. 

(5) Marked inability to stand and 
walk; e.g., ambulation possible only with 
obligatory bilateral upper limb 
assistance. 

(6) Complete inability to perform self- 
care skills. 

(7) Marked restriction of age- 
appropriate activities of daily living and 
marked difficulties in maintaining age- 
appropriate social functioning, 

(8) Impairment causing complete 
inability to function independently 
outside the area of one’s home within 
age-appropriate norms. 

(9) Requirement for 24-hour-a-day 
supervision for medical or behavioral 
reasons, lasting or expected to last 12 
months. 

(10) Premature infants (i.e., 37 weeks 
or less) weighing less than 1200 grams at 
birth, until attainment of 1 year of age. 

(11) Premature infants weighing at 
least 1200 but less than 2000 grams at 
birth and wha are at least 4 weeks small 
for gestational age, until attainment of 1 
year of age. 
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(12) In an infant who has not attained 
age 1 year, any physical disorder that 
satisfies the requirements of Listing 
112.12. 

(13) Major congenital organ 
dysfunction (e.g., congenital heart 
disease) which could be expected to 
result in death within the first year of 
life without surgical correction, until 
attainment of 1 year of age. 

(14) Tracheostomy in a child who has 
not attained age 3. 

(15) Gross microcephaly of greater 
than 3 standard deviations. 

19. Section 416.994(c) is removed. 
Section 416.994(d) is redesignated as 
§ 416.994(c). The section heading of 
§ 416.994, and the text of § 416.994(a), 
§ 416.994(b)(4)(ii), and redesignated 
§ 416.994(c) are revised to read as 
follows: 


§$ 416.994 How we will decide whether 
your disability continues or ends, disabled 
adults. 


(a) General. There is a statutory 
requirement that, if you are entitled to 
disability benefits, your continued 
entitlement to such benefits must be 
reviewed periodically. Our rules for 
deciding whether your disability 
continues are set forth in paragraph (b) 
of this section. Additional rules apply if 
you were found disabled under a State 
plan, as set forth in paragraph (c) of this 
section. ; 


* * * * . 


(b) Disabled persons age 18 or over 
(adults). 


* * * * * 


(4) Second group of exceptions to 
medical improvement. 


* * * * * 


(ii) You do not cooperate with us. If 
there is a question about whether you 
continue to be disabled and we ask you 
to give us medical or other evidence or 
to go for a physical or mental 
examination by a certain date, we will 
find that your disability has ended if you 
fail, without good cause, to do what we 
ask. Section 416.1411 discusses how we 
will decide whether you have good 


cause for failure to cooperate. * * * 
* * * * * 


(c) Persons who were found disabled 
under a State plan. If you became 
entitled to benefits because you were 
found to be disabled under a State plan, 
we will first evaluate your 
impairment(s) under the rules explained 
in paragraph (b) of this section. We will 
apply the same steps as described in 
paragraph (b) of this section to the last 
decision granting or affirming 
entitlement to benefits under the State 
pian. If we are not able to find that your 
disability continues on the basis of these 


rules, we will then evaluate your 
impairment(s) under the appropriate 
State plan. If we are not able to find that 
your disability continues under these 
State plan criteria, we will find that your 
disability ends. Disability will be found 
to end the month the evidence shows 
that you are no longer disabled under 
the criteria in paragraph (b) of this - 
section (or appropriate State plan 
criteria), subject to the rules set out in 
paragraph (b)(6) of this section. 

20. A new § 416.994a is added to read 
as follows: 


§ 416.994a How we will decide whether 
your disability continues or ends, disabied 
children. 

(a) Evaluation of continuing 
disability, in general. There is a 
statutory requirement that, if you are 
eligible for disability benefits as a 
disabled child, your continued eligibility 
for such benefits must be reviewed 
periodically. There are a number of 
factors we consider when we decide 
whether your disability continues. 

(1) If your current impairment(s) does 
not meet or equal any current listing, we 
determine whether there has been any 
medical improvement in your 
impairment(s) that is “related to the 
ability to work,” i.e., your ability to 
function independently, appropriately, 
and effectively in an age-appropriate 
manner. (We define the term “medical 
improvement” in paragraph (c). We 
define the term “related to the ability to 
work” as it applies to children in 
paragraph (d).) If there has not been any 
medical improvement in your 
impairment(s), or if the medical 
improvement is not related to the ability 
to work, we will generally find that your 
disability continues; there are 
exceptions to this general rule, which 
we describe in paragraphs (f) and (g). If 
there has been medical improvement 
related to the ability to work, or when 
certain exceptions apply, we will 
determine whether you are currently 
disabled under the rules in §§ 416.924 
through 416.924e. Even where medical 
improvement related to your ability to 
work or an exception applies, in most 
cases, we will find that your disability 
has ended only if we also find that you 
are not currently disabled. 

(2) Our determinations and decisions 
under this section will be made on a 
neutral basis, without any initial 
inference as to the presence or absence 
of disability being drawn from the fact 
that you have been previously found 
disabled. We will consider all evidence 
you submit, as well as all evidence we 
obtain from your treating physician(s) 
and other medical and nonmedical 
sources. What constitutes “evidence” 
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and our procedures for obtaining it are 
set out in §§ 416.912 through 416.918. 
Our determination regarding whether 
your disability continues will be made 
on the basis of the weight of the 
evidence. 

(b) Sequence of evaluation. To assure 
that disability reviews are carried out in 
a uniform manner, that decisions of 
continuing disability can be made in the 
most expeditious and administratively 
efficient way, and that any decisions to 


stop disability benefits are made 


objectively, neutrally, and are fully 
documented, we follow specific steps in 
determining whether your disability 
continues. If we can make a favorable 
determination or decision at any point in 
the sequence, we do not review further. 
The steps are: 

(1) Do you have an impairment({s) that 
meets or equals the severity of any 
impairment listed in appendix 1 of 
subpart P of part 404 of this chapter? If 
you have an impairment that meets a 
current listing, or an impairment or 
combination of impairments that is of 
equivalent severity to a current listing, 
we will find that your disability 
continues. For our rules on how we 
determine whether impairments meet or 
are equivalent to listings, see §§ 416.925 
and 416.926. 

(2) Has there been medical 
improvement in your condition(s)? lf 
you do not have an impairment(s) that 
meets or is equivalent to any current 
listing we will determine whether there 
has been medical improvement in your 
impairment(s) since our most recent 
favorable determination or decision. 
(The term “medical improvement” is 
defined in paragraph (c).) If there has 
been medical improvement, as shown by 
a decrease in the medical severity of 
your impairment(s), we will proceed to 
the next step. If there has been no 
decrease in the medical severity of your 
impairment(s), we will find that your 
disability continues, unless one of the 
exceptions to medical improvement. 
described in (f} or (g) applies. 

(i) If one of the first group of 
exceptions to medical improvement 
applies, we will proceed to step 4. 

(ii) If one of the second group of 
exceptions to medical improvement 
applies, we may find that your disability 
has ended. 

(3) If there has been medical 
improvement, is it related to the ability 
to work? If there has been medical 
improvement in your impairment(s), we 
will determine whether your medical 
improvement is related to the ability to 
work, as defined for children in (d). If it 
is, we will proceed to the next step. If 
the medical improvement of your 
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impairment{s) is not related to the 
ability to work, we will find that your 
disability continues, unless one of the 
exceptions to medical improvement 
described in (f) or (g} applies. 

(i) If one of the first group of 
exceptions to medical improvement 
applies, we will proceed to the next 


step. 

(ii) If one of the second group of 
exceptions to medical improvement 
applies, we may find that your disability 
has ended. 

(4) Do you have a severe impairment 
er combination of impairments? If there 
has been medical improvement in your 
impairment(s) related to the ability to 
work, or if one of the first group of 
exceptions applies, we will determine 
whether your current impairment(s} is 
severe, as defined in § 416.924{d). If your 
impairment(s) is not severe, we will find 
that your disability has ended. If your 
impairment(s} is severe, we will proceed 
to the last step. 

(5) Are you currently disabled? In 
connection with our determination that 
there has been medical improvement in 
your impairment(s) related to the ability 
to work, or if one of the first group of 
exceptions applies, and you have a 
severe impairment or combination of 
impairments, we will do an 
individualized functional assessment of 
the impact of your impairment(s) on 
your overall ability to function 
independently, appropriately, and 
effectively in an age-appropriate 
manner. (See § 416.924a.} We will use 
this individualized functional 
assessment to decide whether you are 
currently disabled; that is, whether you 
have an impairment(s) of comparable 
severity to an impairment that would 
prevent an adult from engaging in 
substantial gainful activity. We will 
apply the rules and guidelines governing 
the last step of the childhood sequential 
evaluation process for initial claims in 
§ § 416.924 through 416.924e. If you are 
currently disabled, your eligibility will! 
continue. If you are not currently 
disabled, your eligibility for disability 
benefits will end. 

(c) What we mean by medical 
improvement. Medical improvement is 
any decrease in the medical severity of 
your impairment(s) which was present 
at the time of the most recent favorable 
decision that you were disabled or 
continued to be disabled. A 
determination that there has been a 
decrease in medical severity must be 
based on changes (improvement) in the 
symptoms, signs, or laboratory findings 
associated with your impairment(s). 

_ (1) The most recent favorable decision 
is the latest final determination or 
decision involving a consideration of the 


medical evidence and whether you were 


' disabled or continued to be disabled. 


(2} The terms “symptoms,” “signs,” 
and “laboratory findings” are defined in 
§ 416.928. For children, our definitions of 
the terms “symptoms,” “signs,” and 
“laboratory findings” may include any 
abnormalities of physical and mental 
functioning that we used in making our 
most recent favorable decision. 

(3) Some impairments are subject to 
temporary remissions, which can give 
the appearance of medical improvement 
when in fact there has been none. If you 
have the kind of impairment that is 
subject to temporary remissions, we will 
be careful to consider the longitudinal 
history of the impairment, including the 
occurrence of prior remissions and 
prospects for future worsenings, when 
we decide whether there has been 
medical improvement. Improvements 
that are only temporary will not warrant 
a finding of medical improvement. 

(4) Lf we find that there has been 
improvement in your symptoms, signs, 
or laboratory findings, we will find that 
medical improvement has occurred and 
proceed to determine whether the 
medical improvement is related to your 
ability to work. 

(d) What we mean by medical 
improvement related to the ability to 
work. For a child, we say that medical 
improvement is related to the ability to 
work when there has been an increase 
in the ability to function independently, 
appropriately, and effectively in an age- 
appropriate manner. Hence, if your 
impairment(s) has medically improved 
as defined in (c), but your ability to 
function in an age-appropriate manner 
has not increased, we will find that your 
medical improvement is not related to 
your ability to work. A determination 
that there has been medical 
improvement related to your ability to 
work does not necessarily mean that we 
will find that your disability has ended. 
We must also show that your are not 
currently disabled using rules governing 
severity and the last step of the 
childhood sequential evaluation process 
for initial claims in § § 416.924 through 
416.924e. We determine whether 
medica! improvement is related to the 
ability to work as follows: 

(1) Previous decision based on a 
finding that your impairment(s) met or 
equaled a listing. (i) We do not consider 
whether your impairment(s) has 
medically improved until we have 
decided that you do not have an 
impairment(s} that meets or equals a 
current listing. If our most recent 
favorable decision was based on a 
finding that your impairment(s) met or 
equaled in severity a listing that is in our 
current Listing of Impairments and your 
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impairment{s) no longer meets or equals 
that listing, we will find at this step that 
your medical improvement was related 
to your ability to work. We will do an 
individualized functional assessment 
and proceed to determine whether you 
are currently disabled or whether one of 
the exceptions applies, as set forth in 
paragraph (b)({5) of this section. 

(ii) If our most recent favorable 
decision was based on a finding that 
your impairmentfs) met or equaled a 
listing that is no longer in the Listing of 
Impairments or that has since been 
revised, we will consider whether your 
impairment(s) continues to meet or 
equal that prior listing at this step. If 
your impairment(s) continues to meet or 
equal the prior listing, we will find that 
your disability continues, even though 
your impairment(s) does not meet or 
equal any current listing. If your 
impairment does not meet or equal the 
prior listing, we will find that your 
medical improvement was related to 
your ability to work. We will do an 
individualized functional assessment 
and proceed to determine whether you 
are currently disabled or whether one of 
the exceptions applies, as set forth in 
paragraph (b)(5} of this section. 

(2} Previous decision based on an 
individualized functional assessment. If 
our most recent favorable decision was 
based on an individualized functional 
assessment, we will do a new 
individualized functional assessment 
based on the previously existing 
impairments. However, the new 
individualized functional! assessment 
will be based on those functions that are 
appropriate to your current age. 

(i) We will use this assessment to 
determine whether there has been an 
increase in your ability to function in an 
age-appropriate manner since our most 
recent favorable decision by comparing 
our current assessment with the 
assessment we made at the time of the 
most recent favorable decision. 

(ii) We will not generally do a new 
individualized functional assessment for 
the time of the most recent favorable 
decision; we will use the assessment we 
made at the time of the last decision. 
However, if the most recent favorable 
decision was based on an individualized 
functional assessment and we do not 
have that assessment (for example, 
because it is missing from your file), we 
will have to reconstruct the assessment. 
We will do this by assuming that you 
had the maximum functional abilities 
consistent with a decision of allowance 
or continuance at the time of the most 
recent favorable decision. 

(iii) If there has been improverient in 
your age-appropriate functioning, we 
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will find that your medical improvement 
is related to the ability to work, and 
proceed to determine whether you are 
currently disabled or whether one of the 
exceptions applies, as set forth in 
paragraph (b)(5) of this section. 

(e) Prior file cannot be located. If we 
cannot locate your prior file, we will 
first determine whether you are 
currently disabled under the sequence 
set forth in § 416.924. (In this way, we 
will determine that your benefits 
continue at the earliest time without 
reconstructing prior evidence.) If so, 
your benefits will continue unless one of 
the second group of exceptions applies 
(see paragraph (g) of this section). If not, 
we will determine whether an attempt 
should be made to reconstruct those 
portions of the missing file that were 
relevant to our most recent favorable 
decision (e.g., school records, medical 
evidence from treating sources, and the 
results of consultative examinations). 
This determination will consider the 
potential availability of old records in 
light of their age, whether the source of 
the evidence is still in operation, and 
whether reconstruction efforts will yield 
a complete record of the basis for the 
most recent favorable decision. If 
relevant parts of the prior record are not 
reconstructed, either because we decide 
not to attempt reconstruction or because 
our efforts failed, we will not find that 
you have medically improved.’The 
documentation of your current 
impairment(s) will provide a basis for 
any future reviews. If the missing file is 
later found, it may serve as a basis for 
reopening any determination or decision 
under this section, in accordance with 
§ 416.1488. 

(f) First group of exceptions to 
medical improvement. The law provides 
certain limited situations when your 
disability can be found to have ended 
even though medical improvement has 
not occurred, if your impairment(s) is no 
longer of comparable severity to any 
impairment(s) that would make an adult 
disabled. These exceptions to medical 
improvement are intended to provide a 
way of finding that a person is no longer 
disabled in those limited situations 
where, even though there has been no 
decrease in severity of the 
impairment(s), evidence shows that the 
person should no longer be considered 
disabled or never should have been 
considered disabled. If one of these _ 
exceptions applies, we must also show 
that your impairment(s) is now no longer 
of comparable severity to any 
impairment(s) that would disable an 
adult before we can find you are no 
longer disabled, taking all your current 
impairments into account, not just those 


that existed at the time of our most 
recent favorable decision. As part of the 
review process, you will be asked about 
any medical or vocational therapy you 
received or are receiving. Your answers 
and the evidence gathered as a result, as 
well as all other evidence, will serve as 
the basis for the finding that an 
exception applies. 

(1) Substantial evidence shows that 
you are the beneficiary of advances in 
medical or vocational therapy or 
technology (related to your ability to 
work). Advances in medical or 
vocational therapy or technology are 
improvements in treatment or 
rehabilitative methods which have 
reduced the severity of your 
impairment(s). We will apply this 
exception when substantial evidence 
shows that you have been the 
beneficiary of services which reflect 
these advances and they have favorably 
affected the severity of your impairment 
or your ability to function in an age- 
appropriate manner. This decision will 
be based on new medical evidence and 
a new individualized functional 
assessment. (See § 416.924a.) This 
exception does not apply if you are 
eligible to receive special Supplemental 
Security Income cash benefits, as 
explained in § 416.261. In many 
instances, an advanced medical therapy 
or technology will result in a decrease in 
severity as shown by symptoms, signs, 
and laboratory findings which will meet 
the definition of medical improvement. 
This exception should, therefore, have 
limited application. 

(2) Substantial evidence shows that 
you have undergone vocational therapy 
(related to your ability to work). 
Vocational therapy (related to your 
ability to work) may include, but is not 
limited to, education, training, or work 
experience that improves your ability to 
meet the vocational requirements of 
jobs. This decision will be based on 
substantial evidence which includes 
new medical evidence and a new 
individualized functional assessment. 
(See § 416.924a.) This exception does not 
apply if you are eligible to receive 
special Supplemental Security Income 
cash benefits, as explained in § 416.261. 
If at the time of our review, you have not 
completed vocational therapy which . 
could affect the continuance of your 
disability, we will review your claim 
upon completion of the therapy. 

(3) Substantial evidence shows that, 
based on new or improved diagnostic or 
evaluative techniques, your 
impairment(s) is not as disabling as it 
was considered to be at the time of the 
most recent favorable decision. 
Changing methodologies and advances 
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in medical and other diagnostic or 
evaluative techniques have given rise to, 
and will continue to give rise to, 
improved methods for determining the 
causes of (i.e., diagnosing) and 
measuring and documenting the effects 
of various impairments on children and 
their functioning. Where, by such new or 
improved methods, substantial evidence 
shows that your impairment(s) is not as 
severe as was determined at the time of 
our most recent favorable decision, such 
evidence may serve as a basis for a 
finding that you are no longer disabled, 
provided that you do not currently have 
an impairment(s) that is of comparable 
severity to an impairment(s) that would 
disable an adult. In order to be used 
under this exception, however, the new 
or improved techniques must have 
become generally available after the 
date of our most recent favorable 
decision. 

(i) How we will determine which 
methods are new or improved 
techniques and when they become 
generally available. New or improved 
diagnostic techniques or evaluations 
will come to our attention by several 
methods. In reviewing cases, we often 
become aware of new techniques when 
their results are presented as evidence. 
Such techniques and evaluations are 
also discussed and acknowledged in 
medical literature by medical 
professional groups and other 
governmental entities. Through these 
sources, we develop listings of new 
techniques and when they become 
generally available. For example, we 
will consult the Health Care Financing 
Administration for its experience 
regarding when a technique is 
recognized for payment under Medicare 
and when they began paying for the 
technique. 

(ii) How you will know which 
methods are new or improved 
techniques and when they become 
generally available. We will let you 
know which methods we consider to be 
new or improved techniques and when 
they become available through two 
vehicles. 

(A) Some of the future changes in the 
Listing of Impairments in appendix 1 of 
subpart P of part 404 of this chapter will 
be based on new or improved diagnostic 
or evaluative techniques. Such listings 
changes will clearly state this fact as 
they are published as Notices of 
Proposed Rulemaking and the new or 
improved technique will be considered 
generally available as of the date of the 
final publication of that particular listing 
in the Federal Register. 

(B) From time to time, we will publish 
in the Federal Register cumulative lists 





Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 


of new or approved diagnostic 
techniques or evaluations that have 
been in use since 1970, how they 
changed the evaluation of the applicable 
impairment and the month and year 
they became generally available. We 
will include any changes in the Listing 
of Impairments published in the Code of 
Federal Regulations since 1970 that are 
reflective of new or improved 
techniques. We will not process any 
cases under this exception using a new 
or improved diagnostic technique that 
we have not included in a published 
notice until we have published an 
updated cumulative list. The period 
between publications will be 
determined by the volume of changes 
needed. 

(4) Substantial evidence demonstrates 
that any prior disability decision was in 
error. We will apply the exception to 
medical improvement based on error if 
substantial evidence (which may be 
evidence on the record at the time any 
prior determination or decision of the 
entitlement to benefits based on 
disability was made, or newly obtained 
evidence which relates to that 
determination or decision) demonstrates 
that a prior determination or decision (of 
allowance or continuance) was in error. 
A prior determination or decision will 
be found in error only if: 

(i) Substantial evidence shows on its 
face that the determination or decision 
in question should not have been made 
(e.g., the evidence in your file, such as 
pulmonary function study values, was 
misread, or an adjudicative standard, 
such as a listing appendix 1 of subpart P 
of part 404 of this chapter, was 
misapplied). 

(ii) At the time of the prior evaluation, 
required and material evidence of the 
severity of your impairment(s) was 
missing. That evidence becomes 
available upon review, and substantial 
evidence demonstrates that, had such 
evidence been present at the time of the 
prior determination or decision, 
disability would not have been found. 

(iii) New substantial evidence that 
relates to the prior determination or 
decision refutes the conclusions that 
were based upon the prior evidence at 
the time of that determination or 
decision (e.g., a tumor thought to be 
malignant was later shown to have 
actually been benign). Substantial 
evidence must show that, had the new 
evidence (which relates to the prior 
determination or decision) been 
considered at the time of the prior 
determination or decision, the claim 
would not have been allowed or 


continued. A substitution of current 
judgment for that used in the prior 
favorable determination or decision will 
not be the basis for applying this 
exception. 

(iv) The exception for error will not be 
applied retroactively under the 
conditions set out above unless the 
conditions for reopening the prior 
decision (see §§ 416.1488 and 416.1489) 
are met. 

(g) Second group of exceptions to 
medical improvement. In addition to the 
first group of exceptions to medical 
improvement, the following exceptions 
may result in a determination or 
decision that you are no longer disabled. 
In these situations, the determination or 
decision will be made without a finding 
that you have demonstrated medical 
improvement related to the ability to 
work or that you are currently not 
disabled under the rules in §§ 416.924 
through 416.924e. There is no set point in 
the continuing disability review 
sequence described in paragraph (b) of 
this section at which we must consider 
these exceptions; exceptions in the 
second group may be considered at any 
point in the process. 

(1) A prior determination or decision 
was fraudulently obtained. If we find 
that any prior favorable determination 
or decision was obtained by fraud, we 
may find that you are not disabled. In 
addition, we may reopen your claim 
under the rules in § 416.1488. 

(2) You do not cooperate with us. If 
there is a question about whether you 
continue to be disabled and we ask you 
to give us medical or other evidence or 
to go for a physical or mental 
examination by a certain date, we will 
find that your disability has ended if you 
fail, without good cause, to do what we 
ask. Section 416.1411 discusses how we 
will decide whether you have good 
cause for failure to cooperate. In 
addition, § 416.918 discusses how we 
decide whether you have good cause for 
failing to attend a consultative 
examination. The month in which your 
disability ends will be the first month in 
which you failed to do what we asked. 

(3) We are unable to find you. If there 
is a question about whether you 
continue to be disabled and we are 
unable to find you to resolve the 
question, we will suspend your 
payments. The month your payments 
are suspended will be the first month in 
which the question arose and we could 
not find you. 

(4) You fail to follow prescribed 
treatment which would be expected to 
restore your ability to function 
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independently, appropriately, and 
effectively in an age-appropriate 
manner. If treatment has been 
prescribed for you which would be 
expected to restore your ability to 
function independently, appropriately, 
and effectively in an age-appropriate 
manner, you must follow that treatment 
in order to be paid benefits. If you are 
not following that treatment and you do 
not have good cause for failing to follow 
that treatment, we will find that your 
disability has ended (see § 416.930(c)). 
The month your disability ends will be 
the first month in which you failed to 
follow the prescribed treatment. 

(h) The month in which we will find 
you are no longer disabled. If the 
evidence shows that you are no longer 
disabled, we will find that your 
disability ended in the following 
month— 

(1) The month the evidence shows 
that you are no longer disabled under 
the rules set out in this section, and you 
were disabled only for a specified 
period of time in the past; 

(2) The month the evidence shows 
that you are no longer disabled under 
the rules set out in this section, but not 
earlier than the month in which we mail 
you a notice saying that the information 
we have shows that you are not 
disabled; 

(3) The month in which you return to, 
or begin, full-time work with no 
significant medical restrictions, and 
acknowledge that medical improvement 
has occurred, and we expected your 
impairment(s) to improve (see § 416.991); 

(4) The first month in which you fail 
without good cause to follow prescribed 
treatment, when the rule set out in 
paragraph (g)(4) of this section applies; 

(5) The first month in which you were 
told by your physician that you could 
return to age-appropriate activities, 
provided there is no substantial conflict 
between your physician's and your 
statements regarding your awareness of 
your capacity, and the earlier date is 
supported by substantial evidence; or 

(6) The first month in which you failed 
without good cause to do what we 
asked, when the rule set out in 
paragraph (g)(2) of this section applies. 

(i) Before we stop your benefits. If we 
find you are no longer disabled, before 
we stop your benefits, we will give you 
a chance to explain why we should not 
do so. Subparts M and N of this part 
describe your rights and the procedures 
we will follow. 

[FR Doc. 91-3123 Filed 2-6-91; 11:05 am] 
BILLING CODE 4190-29 
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DEPARTMENT OF THE INTERIOR 
Bureau of indian Affairs 

25 CFR Part 23 

Consultation Sessions on Regulatory 
Revisions 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of consultation sessions. 


SUMMARY: The Bureau of Indian Affairs 
(BIA), Office of Tribal Services, Division 
of Social Services, announces its 
forthcoming consultation sessions with 
tribal representatives, off-reservation 
Indian organizations and other 
interested parties in the proposed 
regulatory changes to 25 CFR part 23, 
the Indian Child Welfare Act (ICWA) 
regulations governing the current grant 
process as authorized under title II of 
Public Law 95-608, the Indian Child 
Welfare Act of 1978. 

DATES: During March 1-15, 1991, each 
BIA Area Office will conduct 
consultation sessions with Indian tribes 
and off-reservation Indian organizations 
in their respective service jurisdictions. 
For dates, times, and agenda items for 
the consultation sessions, interested 
parties may contact the Area Social 
Worker at the locations provided. 
ADDRESSES: Information on the location 
of each consultation session may be 
obtained by contacting the respective 
Area Social Worker. 


Location Contact 


Aberdeen Area: Gerald Gallegos, 115 
4th Avenue, SE., Aberdeen, South 
Dakota 57401: (605) 226-7352. 


A)buquerque Area: Joseph Naranjo, P.O. 
Box 26567, 615 First St., Albuquerque, 
NM 87125: (505) 766-3321. 

Anadarko Area: Jerry Bridges, WCD 
Office Complex, P.O. Box 368, 
Anadarko, OK 73005: (405) 247-6673. 

Billings Area: Louis Reyes, 316 North 
26th Street, Billings, MT 59101: (408) 
657-6651. 


Eastern Area: Evelyn Roanhorse, 3701 N. 


Fairfax Drive, MS—260 Virginia 
Square, Arlington, VA 22201: (703) 
235-2353. 

Juneau Area: Jimmie Clemmons, 709 
West 9th Street, Juneau, AK 99802- 
1219: (907) 586-7628. 

Minneapolis Area: Rosalie Clark, 
Chamber of Commerce Bldg, 15 South 
5th St., 6th Fir., Minneapolis, MN 
55402: (612) 349-3615. 

Muskogee Area: Alice Allen, Old 
Federal Building, 5th & South 
Okmulgee Sts., Muskogee, OK 74401: 
(918) 687-2507. 

Navajo Area: Nancy Evans, P.O. Box M, 
Building 50, Window Rock, AZ 86515: 
(602) 871-5151. 

Phoenix Area: Elizabeth Blackowl, 1 
North First Street, P.O. Box 10, 
Phoenix, AZ 85001: (602) 379-3111. 

Portland Area: Robert Carr, The Federal 
Building, 911 N.E., 11th Avenue, 
Portland, OR 97232: (503) 231-6783. 

Sacramento Area; Kevin Sanders, 
Federal Office Building, 2800 Cottage 
Way, Sacramento, CA 95825: (916) 
978-4705. 

All comments must be submitted in 
writing, on the comment sheets 
provided, to each BIA area office. 
Interested parties who are unable to 
attend the consultation sessions may 
submit their written comments by close 


of business, April, 1991, to the Office of 
the Assistant Secretary—Indian Affairs, 
BIA, 1849 C St., NW., Washington, DC 
20240-0001. Comments received after 
April 1, 1991 will not be considered for 
the Notice of Proposed Rulemaking. 


FOR FURTHER INFORMATION CONTACT: 
David Hickman, Chief, Division of 
Social Services, BIA, 1849 C St., NW., 
room 349 SIB, Washington, DC 20240, 
(202} 208-2721; or (202) 208-2536. 


SUPPLEMENTARY INFORMATION: In 
response to recommendations solicited 
during 1990 from Inidan tribes and 
organizations on the current ICWA 
grant process, the proposed regulatory 
changes include: (1) Noncompetitive 
formula grants/contracts for federally 
recognized Indian tribes; (2) provisions 
for off-reservation ICWA programs to be 
reviewed and scored competitively 
through a centralized process; and, (3) 
funding distribution formulas and 
appeals processes for all IOWA 
programs. Comments solicited during 
these consultation sessions will be 
incorporated into a Notice of Proposed 
Rulemaking to be published October 
1991. 

A draft of the proposed regulations 
will be distributed to all BIA Area 
Social Workers, tribal leaders, and 
program directors after February 8, 1991 
and will be available to all interested 
parties upon request from the BIA area 
offices. 


Dated: February 9, 1991. 
Ronal Eden, 
Director, Office of Tribal Services. 
[FR Doc. 91-3083 Filed 2-8-91; 8:45 am] 
BILLING CODE 4310-02-M 
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DEPARTMENT OF EDUCATION 
[CFDA No.: 84.201] 

School Dropout Demonstration 
Assistance Program 


ACTION: Correction; notice inviting 
applications for new awards for fiscal 
year (FY) 1991. 


SUMMARY: This notice corrects an error 


made in the application notice published 
in the Federal Register on February 4, 
1991 (56 FR 4364). The notice published 
on February 4, 1991 is an application 
package and was intended to contain all 
of the forms needed to apply for a grant 


under the School Dropout 
Demonstration Assistance program. 
However, two of the forms were 
inadvertently omitted from the notice. 
Applicants are to include these 
additional forms, titled “Standard Form- 
LLL ‘Disclosure of Lobbying Activities’ 
and Standard Form-LLL-—A ‘Disclosure 
of Lobbying Activities Continuation 
Sheet’ ", together with the application 
forms published on February 4, 1991, 
when applying for an award under this 
competition. 


FOR FURTHER INFORMATION CONTACT: 
John R. Fiegel, School Dropout 
Demonstration Assistance Program, U.S. 


Department of Education, 400 Maryland 
Avenue, SW., room 2049, Washington, 


~ DC 20202-6439, telephone number: (202) 


401-1342. Deaf and hearing impaired 
individuals may call the Federal Dual 
Party Relay Service at 1-800-877-8339 
(in the Washington, DC area code, 
telephone 708-9300) between 8 a.m. and 
7 p.m. Eastern time. 


Program Authority: 20 U.S.C. 3241 
Dated: February 5, 1991. 
John T. MacDonald, 


Assistant Secretary for Elementary and 
Secondary Education. 


BILLING CODE 4000-01-M 
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DISCLOSURE OF LOBBYING ACTIVITIES Semeaty eee 


Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352 
(See reverse for public burden disclosure.) 


1. Type of Federal Action: 2 Status of Federal Action: 3. Report Type: 
a. contract a. bid/offer'apolicati a. initial fil 
b. grant CL) b. initial ea b. material ge 
= = agreement oc patennd For Material Change Only: 
e. loan guarantee ~~ quarter __.. 
f. loan insurance date of last report 
4. Name and Address of Reporting Entity: 5. if Reporting Entity in No. 4 is Subawardee, Enter Name 
p and Address of Prime: 
O Prime O Subawardee 
Tier , if known: 


Congressional District, if known: 


Federal Program Name/Description: 


CFDA Number, if applicable: 


10. a. Name and Address of Lobbyi i b. Individuals a Services (including address if 
(if individual, last name, first ps ng : different from No. 10. 
(last name, first name, Ml): 


11. Amount of Payment (check all that apply): 13. Type of Payment (check all that apply): 


$ O actual O planned . fetainer 
. one-time fee 
12. Form of Payment (check ail that apply): - commission 
O a. cash - contingent fee 
Ob. in-kind; specify: nature - deferred 


. other; specify: 
value 


14. Brief Description of Services Performed or to be Performed and Date(s) of Service, including ofticer(s). employee(s), 
or Member(s) contacted, for Payment Indicated in tem 11: 


16. wlormation requested thwough this form is authorized by title 31 U.S.C. 
section 1352. The disclosure of lobbying activities is 3 material representation 
of fact upon which reliance was placed by the tier abeve when this 
Wansaction was made cr entered into. The disclowre is required puriuant to 
31 U.S.C. 1352. This information will be reported to the Congress semi 
annually and will be available for pukiec emtpectian. Amy penon who tals to 
file the required diciosure shall be subject to s civ pensity of aot lems than 
$10,008 and not more than § 100.900 for each such failure. 
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES 


This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the 
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C. 
section 1352. The filing of a form is required for each payment or agreement to make payment to any lobbying entity for 
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with a covered Federal action. Use the 
SF-LLL-A Continuation Sheet for additional information if the space on the form is inadequate. Complete all items that 
apply for both the initial filing and material change report. Refer to the implementing guidance published by the Office of 
Management and Budget for additional information. 


1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the 
outcome of a covered Federal action. 


. Identify the status of the covered Federal action. 


. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the 
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last 
previously submitted report by this reporting entity for this covered Federal action. 


. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if 
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime 
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier. 
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants. 


. If the organization filing the report in item 4 checks “Subawardee", then enter the full name, address, city, state and 
zip code of the prime Federal recipient. Include Congressional District, if known. 


. Enter the name of the Federal agency making the award or loan commitment. Include at least one organizational 
level below agency name, if known. For example, Department of Transportation, United States Coast Guard. 


. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full 
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan 
commitments. 


. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e.g., 
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract, 


grant, or loan award number; the application/proposal control number assigned by the Federal agency). Include 
prefixes, e.g., "RFP-DE-90-001." 


. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the 
Federal amount of the award/loan commitment for the prime entity identified in item 4 or 5. 


(a) Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity 
identified in item 4 to influence the covered Federal action. 


(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a). 
Enter Last Name, First Name, and Middle Initial (MI). 


. Enter the amount of compensation paid or reasonably expected to be paid by the reporting entity (item 4) to the 
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be made (planned). Check 
all boxes that apply. If this is a material change report, enter the cumulative amount of payment made or planned 
to be made. 


Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution, 
specify the nature and value of the in-kind payment. 


. Check the appropriate box(es). Check all boxes that apply. If other, specify nature. 


. Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to 
perform, and the date(s) of any services rendered. Include all preparatory and related activity, not just time-spent in 
actual contact with Federal officials. identify the Federal official(s) or employee(s) contacted or the officer(s), 
employee(s), or Member(s) of Congress that were contacted. 


. Check whether or not a SF-LLL-A Continuation Sheet(s) is attached. 
. The certifying official shall sign and date the form, print his/her name, title, and telephone number. 


Public reporting burden for this collection of information is estimated to average 30 mintues per response, including time for reviewing 
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of 
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions 
for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0046), Washington, D.C. 20503. 
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DISCLOSURE OF LOBBYING ACTIVITIES 
CONTINUATION SHEET 


Reporting Entity: 


[FR Doc. 91-3130 Filed 2-8-91; 8:45 am] 
BILLING CODE 4000-01-C 
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DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 
14 CFR Parts 91 and 161 


Airport Noise Control; Meetings 


AGENCY: Federal Aviation 
Administration; Transportation. 


ACTION: Notice of public meeting. 


SUMMARY: This document announces 
three public meetings pertaining to FAA 
rulemaking to implement provisions of 
the Airport and Noise Capacity Act of 
1990. This legislation requires: (1) 
Phaseout of Stage 2 operations 
conducted in the 48 contiguous United 
States and the District of Columbia; (2) 


notice of locally imposed airport noise 
and access restrictions on Stage 2 
aircraft operations and prior approval of 
local restrictions on Stage 3 aircraft 
operations; and (3) issuance of 
implementing regulations by July 1, 1991. 
The FAA is announcing the dates and 
times of these meetings at this time to 
provide sufficient time for interested 
parties to prepare oral presentations 
and written comments. 
OATES: The public meetings will be held 
on March 5 and 6, 1991, in Washington, 
DC; March 11 and 12, 1991, in Chicago, 
Illinois; and March 14 and 15, 1991, in 
Seattle, Washington. The public is 
advised that a public meeting for the 
second date for each location wil) be 
held only if persons register in advance 
ta comment on that second date, If there 
is no expressed interest to comment on 
the second date, no meeting will be held 
on that date. 
AOORESSES: The public meetings will be 
held at the following times and 
locations: 

(1) March 5 from 12 p.m. to 5 p.m. and 


7 p.m. to 9 p.m., and March 6, if required, 
from 9 a.m. to 4 p.m., Ramada Inn Hotel, 


Wi North Fairfax Street, Alexandria, 
VA 22314. 

(2) March 11 from 12 p.m. to 5 p.m. 
and 7 p.m. to 9 p.m., and March 12, if 
required, from 9 a.m. to 4 p.m., Rosemont 
O'Hare Exposition Center, 5555 North 
River Road, Rosemont, linois 60018. 

(3) March 14 from 12 p.m. to 5 p.m. 
and 7 p.m. to 9 p.m., and March 15, if 
required, from 9 a.m. to 4 p.m., Radisson 
Hotel, Seattle Airport, 17001 Pacific 
Highway South, Seattle, Washington 
98188. 

Registraticn will begin at 11 a.m. on 
the first day and at 8 a.m. on the second 


day for each location. 
FOR FURTHER INFORMATION CONTACT: 
Requests to present a statement at & 


meeting or questions about the logistics 
of the meetings should be directed to 


Linda Williams, Office of Rulemaking, 
Federal Aviation Administration, 800 


Independence Avenue, SW., 
Washington, DC 20591, telephone: (202) 


267-9685. 

Questions concerning the subject 
matter of the meetings should be 
directed to: 

(1] In reference to the phaseout of 
Stage 2 airplanes—William Albee, 
Office of Energy and Environment, 
Federal Aviation Administration, 800 


Independence Avenue, SW., 
Washington, DC 20591, telephone: (202] 


287-3553. 
(2) In reference to Stage 2 and Stage 3 
restrictions—john Rodgers, Office of 


Aviation Policy and Plans, Federa) 
Aviation Administration, 800 


Independence Avenue, SW., 
Washington, DC 20591, telephone: (202) 
267-3274, 


SUPPLEMENTARY INFORMATION: 


Participation at a Meeting 
Requests from persons who wish to 


present oral statements at the public 
meetings should be received by the FAA 
5 days before each meeting. Such 
requests should be submitted to the 
person listed above in the section titled 
“FOR FURTHER INFORMATION CONTACT” 


and should include a written summary 
of oral remarks to be presented, the date 


of the meeting the requester wishes to 
address, and an estimate of time needed 


for the presentation. Requests received 
less than 5 days before the meeting will 
be scheduled if there is time available 


during the meeting; however, the names 
of those individuals may not appear on 


the written agenda. The FAA will 
prepare an agenda of speakers which 
will be available at the meeting. In order 
to accommodate as many speakers as 
possible, the amount of time allocated to 
each speaker may be less than the 
amount of time requested. Persons who 
are unable to attend the meetings may 
mail their comments, in triplicate, to the 
Federal Aviation Administration, Rufes 
Docket (AGC~10}, 800 Independence 
Avenue, SW., Washington, DC 20591. 
Comments may be inspected at room 


915G between 8:30 a.m. and 5 p.m., 
Monday through Friday, excluding 


Federal holidays. 


Background 


On November 5, 1990, Congress 
passed the Airport Noise and Capacity 


Act of 1990 (Pub. L. 101-508, 104 Stat. 


1388). In this legislation, the Congress 
recognized the need to establish a 


national aviation noise policy. One 
provision of this legislation prohibits the 


operations of Stage 2 aircraft to or from 


an airport in the 48 contiguous United 
States and the District of Columbia after 


Federa) Register ) Vo). 56, No. 28 } Monday, February 11, 1991 ) Proposed Rules 


December 31, 1999, and directs the 
Secretary to establish a phaseout 


schedule. Another provision directs the. 
Secretary of Transportation to initiate _ 


Tulemaking to develop a national 


program for reviewing airport noise and 
access restrictions on the operations of 
Stage 2 and Stage 8 aircraft. Specific 
areas for consideration for these two 
rulemaking efforts are discussed below. 


National Stage 2 Phaseout 


The legislation directs the FAA to 
establish a schedule for the phaseout of 


Stage 2 airplanes based on an analysis 
of competition and the impact on 
capacity growth, new entrants into the 
market, nonhub and smal] community 
airports, and of noise on persons 


residing near airports. The FAA solicits 
comment specifically on these areas of 


consideration. 


Locally Imposed Stage 2 and Stage 3 
Restrictions 


The legislation requires 
estab)ishment, by regulation, of a 
national program for locally imposed 
noise and access restrictions on Stage 2 
aircraft operations and prior approval of 
local restrictions on Stage 3 aircraft 


operations. The program would provide 


for adequate public notice and comment 
opportunities on such restrictions. 

For Stage 2 aircraft operations, the 
statute requires that the airport operato” 


proposing a restriction publish the 
proposed noise or access restriction and 


prepare and make it available for public 
comment at least 180 days before the 
effective date of the restriction, along 
with—({1) an analysis of the anticipated 
or actual-costs and benefits of the 
restriction: (2) a description of 
alternative restrictions; and (3) a 
description of the alternative measures 


considered that do not involve aircraft . 
restrictions. The law also requires the 


airport operator to prepare a 
comparison of the costs and benefits of 
such alternative measures to the costs 


and benefits of the proposed noise or 
access restriction. 


For Stage 3 aircraft operations, the 
statute requires prior approval by the 
Secretary of Transportation of any local 


noise or access restriction. The 
proponent of a restriction applying to 


Stage 3 aircraft operations is required by 
the statute to demonstrate by 


substantial evidence that—(1) the 


proposed restriction is reasonable, 
nonarbitrary, and nondiscriminatory; (2) 


the proposed restriction does not create 
an undue burden on interstate or foreign 


commerce: (3) the proposed restriction is 
not inconsistent with maintaining the 
safe and efficient utilization of the 
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navigable airspace; (4) the proposed 
restriction does not conflict with any 


existing Federal] statute or regulation; (5) 
there has been an adequate opportunity 


for public comment with the respect to 
the restriction; and (6} thie proposed 


restriction does not create an undue 


burden on the national aviation system. 


Proposed Rules 


The FAA is drafting proposed rules 
for both the Stage 2 phaseout and 
locally imposed Stage 2 and Stage 3 
noise restrictions. The public meetings 
wil) be rescheduled if publication of 
these proposed rules does not occur 


prior to the scheduled meeting dates. 
Sufficient copies of the proposed rules 


will be available at the meetings to 
facilitate public comment on these 


specific proposals, Time has been 


allotted for additional written comments 


to be submitted to the dockets following 


the public meetings. The publication of 
an NPRM is not intended to restrict or 


inhibit comments recommending other 


approaches. The final rule will be based 
on comments received at the public 


meetings and the written comments 
submitted to the docket. 


Hearing Procedures 
The following procedures are 


established to facilitate the meetings: 


1. There will be no admission fee or 
other charge to attend or to participate 
in the meetings. The meetings will be 
open to all persons who have requested 
in advance to present statements or who 
register on the day of the meeting 
subject to availability of space in the 
meeting room. The meetings may 
adjourn early if scheduled speakers 


complete their statements in less time 
than currently is scheduled for the 
meetings. if there is no expressed 
interest in the second date of the public 
meeting for any location, the second 
date will be cancelled. 

2. Representatives of the FAA and 
Office of the Secretary of Transportation 
(OST) will preside over the meetings. A 
panel of FAA and OST personnel 
involved in the regulatory review 
process will be present at each hearing. 

3. Each meeting will be recorded by a 


court reporter. A transcript of the 


meetings and any material accepted by 


the panel during the hearing will be 


included in the public docket. Any 


person who is interested in purchasing a 
copy of the transcript should contact the 


court reporter directly. 

4. The FAA will review and consider 
all material presented by participants at 
the meetings. Position papers or material 
presenting views or arguments related to 


the discussion topics may be accepted 


at the discretion of the presiding officer 
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and subsequently placed in the public 
docket. The FAA requests that persons 


participating in a meeting provide 10 
copies of all materials to be presented 


for distribution to the panel members: 
other copies may be provided to the 


audience at the discretion of the 


participant. 
5. Statements made by members of the 


hearing panel are intended to facilitate 
discussion of the issues or to clarify 


issues, Any statement made during the 


meeting by a member of the panel is not 
intended to be, and should not be 


construed as, a position of the FAA or 
OST. 


6. The meetings are designed to solicit 


public views and more complete 


information on the phaseout of Stage 2 


airplanes and Stage 2 and Stage 3 
restrictions at airports. Therefore, the 


meetings will be conducted in an 


informal and nonadversarial manner. No 
individual will be subject to cross- 


examination by any other participant; 
however, panel members may ask 


questions to clarify a statement and 


ensure a complete and accurate record. 


Issued in Washington, DC on February 6, 
1991. . 
Michael Moffet, 


Assistant Administrator for Policy, Planning, 
and International Aviation. 


[FR Doc. 91-3198 Filed 2-68-01; 2:59 pm] 
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DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 
14 CFR Part 91 
[Docket No. 26476, Notice No. 91-5] 


RIN 2120-ADS7 


Temporary Flight Restrictions in 
National Disaster Areas in the State of 
Hawail 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes to 
prohibit, or otherwise restrict, aircraft 
overflights of inhabited areas within a 
declared national disaster area in the 
State of Hawaii. The proposed rule 
would implement recent legislation that 
requires the FAA to consider safety and 
humanitarian reasons in the issuance of 
temporary flight restrictions within 
declared national disaster areas in the 
State of Hawaii. 

DATES: Comments must be submitted on 
or before March 13, 1991. 

ADDRESSES: Comments on this notice 
should be mailed, in triplicate, to: 
Federal Aviation Administration, Office 
of the Chief Counsel, Attention: Rules 
Docket (AGC-10), Docket No. 26476, 800 
Independence Avenue, SW.., 
Washington, DC 20591. Comments 
delivered must be marked Docket No. 
Comments may be examined in Room 
915G wéekdays between 8:30 a.m. and 5 
p.m., except on Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Melodie De Marr, Air Traffic Rules 
Branch, ATP-230, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-9247. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Comments should 
identify the regulatory docket or notice 
number and be submitted in triplicate to 
the Rules Docket address specified 
above. All comments received on or 
before the closing date for comments 
specified will be considered by the 
Administrator before taking action on 
this proposed rulemaking. The proposals 
contained in this notice may be changed 
in light of comments received. All 
comments received will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 


report summarizing each substantive 
public contact with Federal Aviation 
Administration (FAA) personnel 
concerned with this rulemaking will be 
filed in the docket. Commenters wishing 
the FAA to acknowledge receipt of their 
comments submitted in response to this 
notice must include a pre-addressed, — 
stamped postcard on which the 
following statement is made: 
“Comments to Docket Number 26476.” 
The postcard will be date stamped and 
mailed to the commenter. 


Availability of NPRM 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center, APA-430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 267-3484. Communications must 


- identify the notice number of this 


NPRM. 

Persons interested in being placed on 
the mailing list for future NPRM’s should 
request from the above office a copy of 
Advisory Circular No. 11-2A, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedure. 


Background and Need for Rulemaking 


Section 9124 of the Aviation Safety 
and Capacity Expansion Act of 1990, 
provides in relevant part, “the 
Administrator [of the FAA], for safety 
and humanitarian reasons, shall issue 
such regulations as may be necessary to 
prohibit or otherwise restrict aircraft 
overflights of any inhabited area which 
has been declared a national disaster 
area in the State of Hawaii” (Pub. L. 
101-508, November 5, 1990). The 
legislation was enacted in response to 
problems encountered in populated 
areas affected by the lava flow from the 
Kilauea volcano. The area was declared 
a national disaster area on May 18, 1990. 
It is the agency's understanding that the 
presence of low flying aircraft that were 
not directly involved in the relief effort 
or associated activities operating over 
affected inhabited areas interfered with 
and endangered those involved with the 
collection of scientific data and/or 
disaster relief efforts and adversely 
affected the inhabitants of those areas. 

Currently, § 91.137 of the Federal 
Aviation Regulations (14 CFR 91.137) 
authorizes the Administrator to 
designate an area within which some or 
all flights are prohibited for reasons of 
safety. The regulation is designed to 
protect persons and property on the 
surface or in the air from a hazard 
associated with an incident on the 
surface; to provide a safe environment 
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for the operation of disaster relief 
aircraft; and to prevent an unsafe 
congestion of sightseeing and other 
aircraft above an incident or event 
which may generate a high degree of 
public interest. In each case, the 
circumstances supporting 
implementation of a $ 91.137 flight 
restriction involve issues of safety. 
Section 9124 of the Aviation Safety and 
Capacity Expansion Act of 1990 is 
intended to cover certain situationsin _ 
the State of Hawaii that are not 
addressed in § 91.137. Specifically, the . 
proposed regulation (14 CFR 91.138) 
would authorize the Administrator to 
consider safety and humanitarian 
factors prior to the issuance of flight 
restrictions over inhabited areas within 
declared national disaster areas in the 
State of Hawaii. 

National disaster areas are identified 
by Presidential declaration following a 
request by the Governor of the affected 
state. Such a request is based on a 
finding that the disaster is of such 
severity and magnitude that effective 
response is beyond the capabilities of 
the state and the affected local 
governments and that Federal 
assistance is necessary. National 
disaster areas have been declared on 
four occasions in the State of Hawaii in 
the ten years preceding this proposal: 
(1) April 22, 1982 (heavy rains and 

flooding); 

(2) November 27, 1982 (hurricane Iwa); 

(3) January 8, 1988 (severe storms, 
mudslides, flooding); and 

(4) May 18, 1990 (Kilauea volcano—lava 
flow.) ; 


Based on historical data, the FAA 
expects the proposed rule to be invoked 
on an infrequent basis. Section 91.138 
would apply upon the Administrator of 
the FAA's determination if the affected 
inhabited area is within a declared — 
national disaster area in the State of 
Hawaii and the Governor of the State of 
Hawaii, or the Governor's designee, has 
forwarded to the Administrator of the 
FAA a request for and justification of 
the need for the application of this 
regulation for humanitarian reasons. 

The regulation as proposed would 
provide for the operation of specific 
flights within the affected area through 
coordination with the official in charge 
of disaster-response activities. Such 
flights would include those aircraft 
involved in collecting scientific data, 
carrying accredited news or media 
personnel, or participating in disaster 
relief activities. Aircraft departing from 
or landing at airports with departure/ 
approach procedures that would cause 
them to transit the affected area would 
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be required to obtain an appropriate air 
traffic control (ATC) clearance. All 
other flights would be required to 
comply with the restrictions issued by 
the Administrator and described in the 
NOTAM. 


Regulatory Evaluation Summary 


This section summarizes the full 
regulatory evaluation prepared by the 
FAA that provides detailed estimates of 
the economic consequences of this 
proposed regulatory action. This 
summary and the full evaluation 
quantify, to the extent practicable, 
estimates of the costs and benefits to the 
private sector, consumers, and Federal, 
state, and local governments. 

Executive Order 12291, dated 
February 17, 1981, directs Federal 
agencies to promulgate new regulations 
or to modify existing regulations only if 
potential benefits to society outweigh 
potential costs for each regulatory 
change. The order contains no express 
exception for regulations directed by 
legislation. The order also requires the 
preparation of a Regulatory Impact 
Analysis of all “major” rules except 
those responding to emergency 
situations or other narrowly-defined 
exigencies. A “major” rule is one that is 
likely to have an annual impact on the 
economy of $100 million or more, to 
have a major increase in consumer 
costs, to have a significant adverse 
effect on competition, or is highly 
controversial. 

The FAA has determined that this 
proposal is not “major” as defined in the 
Executive Order. Therefore, a full 
regulatory analysis that includes the 
identification and evaluation of cost- 
reducing alternatives to the proposal has 
not been prepared. Instead, the Agency 
has prepared a more concise regulatory 
evaluation that analyzes only this 
proposal without identifying 
alternatives. In addition to a summary of 
the regulatory evaluation, this section 
also contains an initial regulatory 
flexibility determination required by the 
1980 Regulatory Flexibility Act (Pub. L. 
96-354) and an international trade 
impact assessment. The complete 
regulatory evaluation, which contains 
more detailed economic information 
than this summary provides, is available 
in the docket. 


Cost-Benefit Analysis 


The primary objective of this 
proposed rule is to protect victims of 
national disaster areas in the State of 
Hawaii from aircraft that are operating 
in the area as a result of the occurrence 
of a national disaster. An examination 
of the costs and the benefits associated 


with the proposed rule are presented 
below. 


Costs 


, The FAA believes that there would be 
negligible costs associated with 
compliance with the proposed rule. 
Because the proposed rule would be 
invoked only in the case of a declared 
national disaster in the State of Hawaii 
and would apply only to those inhabited 
areas designated by the Governor or the 
Governor's representative, the only 
economic impact would be a slight 
inconvenience to scenic tour operators 
who want to operate in the area of the 
temporary flight restriction. Because 
such occurrences are expected to be 
infrequent and the restricted areas are 
expected to be limited in size, the FAA 
believes that any loss of business by the 
tour operators would be negligible. 


Benefits 


This proposed rule is expected to 
produce potential benefits in the form of 
relief from noise and anxiety caused by 
low-flying aircraft. Although these 
benefits cannot be quantified, the FAA 
believes the benefits exceed any 
possible cost attributed to the temporary 
inconvenience of the flight restriction for 
commercial tour operators. Also, the 
agency notes that the proposed rule is 
required by legislation, without regard 
to its cost-effectiveness. 


Initial Regulatory Flexibilty 
Determination 

The Regulatory Flexibility Act of 1980 
(RFA) requires Federal agencies to 
review rules that may have a 
“significant economic impact on a 
substantial number of small entities.” 
the FAA has adopted criteria and 
guidelines (U.S. Department of 
Transportation, FAA Order 2100.14A) 
for rulemaking officials to apply when 
determining whether a proposed rule 
has a significant economic impact on a 
substantial number of small entities. The 
small entities that could be potentially 
affected by the implementation of this 
proposed rule are the scenic tour 
operators who own nine or fewer 
aircraft. 

Because there would be negligible 
costs associated with compliance with 
this proposed rule, there would be no 
significant economic impact on a 
substantial number of small entities. 


International Trade Impact Statement 


This proposed rule would neither have 
an effect on the sale of foreign aviation 
products or services in the United 
States, nor would it have an effect on 
the sale of U.S. products or services in 
foreign countries. The proposed rule 
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would not impose costs on aircraft 
operators or aircraft manufacturers (U.S. 
or foreign) that would result in a 
competitive disadvantage to either. 


Federalism Implications 


The regulations herein will not have 
substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this proposal will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Environmental Effects 


This proposed action would establish 
temporary flight restrictions in 
designated areas for safety and 
humanitarian reasons and would curtail 
or limit certain aircraft operations 
within the affected area. As such, this 
proposal would not establish specific 
operating procedures, nor would it limit 
the operaton of an aircraft to a specific 
route or procedure. The designation of 
temporary flight restrictions pursuant to 
this proposed action would be 
temporary in nature and effective only 
for the time necessary to protect 
inhabitants of an affected area within a 
declared national disaster area in the 
State of Hawaii. Air traffic control 
(ATC) would retain the ability to direct 
aircraft through the affected area in 
accordance with normal traffic flows. 
Therefore, this proposal would 
accommodate the operation of an 
aircraft in compliance with existing 
safety and environmental requirements 
and procedures and would not alter or 
supersede those requirements. 

The establishment of temporary flight 
restrictions under the proposed 
regulation would result in a reduction of 
aircraft operations at low altitudes over 
inhabited areas within a declared 
national disaster area. As a result of 
these restrictions, the FAA believes that 
the number of aircraft operations in the 
vicinity of inhabited portions of national 
disaster areas would be reduced and 
noise levels would be lower than would 
have been if the temporary flight 
restrictions were not in place. Aircraft 
operators complying with the NOTAM 
restrictions would not be routed over 
any particular area or confined to 
operate within certain airspace. For the 
reasons stated above, the FAA 
concludes that any action taken under 
this proposed rule would not 
significantly impact the quality of the 
human environment and that further 





environmental assessment is 
unnecessary. 


Conclusion 


For the reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this regulation would not be major under 
Executive Order 12291. In addition, the 
FAA certifies that this regulation would 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
This regulation is considered significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A regulatory evaluation of the 
regulation, including a Regulatory 
Flexibility Determination and 
International Trade Impact Analysis, 
has been placed in the docket. A copy 
may be obtained by contacting the 
person identified under “FOR 
FURTHER INFORMATION 
CONTACT.” 


List of Subjects in 14 CFR Part $1 
Aircraft, Airmen, Aviation safety. 
The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend part 91 of the Federal 
Aviation Regulations (14 CFR part 91) as 


follows: 


PART 91—GENERAL OPERATING AND 
FLIGHT RULES 


1. The authority citation for part 91 is 
revised to read as follows: 


Authority: 49 U.S.C. App. 1301(7), 1303, 
1344, 1348, 1352 through 1355, 1401, 1421 
through 1431, 1433, 1471, 1472, 1502, 1510, 
1522, and 2121 through 2125; Articles 12, 29, 
31, and 32(a) of the Convention on 
International Civil Aviation (61 Stat. 1180); 42 
U.S.C. 4321 et seq.; E.O. 11514; 49 U.S.C. 
106(g) (Revised Pub. L. 97-449, January 12, 
1983). 

2. Part 91 is amended by adding a new 
§ 91.138 to subpart B to read as follows: 


§ 91.138 Temporary flight restrictions in 
national disaster areas in the State of 
Hawaii. 

(a) When the Administrator has 
determined, pursuant to a request and 
justification provided by the Governor 
of the State of Hawaii, or the Governor's 
designee, that an inhabited area within 
a declared national disaster area in the 
State of Hawaii is in need of protection 
for humanitarian reasons, the 
Administrator will issue a Notice to 
Airmen (NOTAM) designating an area 
within which temporary flight 
restrictions shall apply. The 
Administrator will designate the extent 
and duration of the temporary flight 
restrictions necessary to provide for the 
protection of persons and property on 
the surface. 

(b) When a NOTAM has been issued 
in accordance with this section, no 
person may operate an aircraft within 
the designated airspace unless: 
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(1) That person has obtained express 
authorization from the official in charge 
of associated emergency or disaster 
relief response activities, and is 
operating the aircraft under the 
conditions of that authorization; 

(2) The aircraft is carrying law 
enforcement officials; 

(3) The aircraft is carrying persons 
involved in an emergency or a legitimate 
scientific purpose; : 

(4) The aircraft is carrying properly 
accredited newspersons; prior to 
entering the area, a flight plan is filed 
with the appropriateFAAorATC . 
facility specified in the NOTAM; and the 
operation is conducted in compliance 
with the conditions and restrictions 
established by the official in charge of 
on-scene emergency response activities; 
or, , 

(5) The aircraft is operating in 
accordance with an ATC clearance or 
instruction. 

(c} A NOTAM issued under this 
section is effective for 90 days or until 
the national disaster area designation is 
terminated, whichever comes first, 
unless terminated by notice or extended 


by the Administrator at the request of 


’ the Governor of the State of Hawaii or 


the Governor’s designee. 

Issued in Washington, DC on February 6, 
1991. 
Harold W. Becker, 
Acting Director, Air Traffic Rules and 
Procedures Service. 
[FR Doc. 91-3199 Filed 2-6-91; 3:00 pm] 
BILLING CODE 4910-13-M 
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DEPARTMENT OF ENERGY 


Record of Decision; Continued 
Operation of K, L, and P Reactors, 
Savannah River Site, Aiken, SC 


AGENCY: U.S. Department of Energy 
(DOE). 

ACTION: Record of decision, continued 
operation of K, L, and P Reactors at the 
Savannah River Site (SRS), Aiken, South 
Carolina. 


SUMMARY: DOE has considered the 


environmental impacts, benefits and 
costs, and institutional and 
programmatic needs associated with 
continued operation of the SRS reactors, 
and has decided that it will continue to 
operate K and L Reactors at SRS, and 
will terminate operation of P Reactor in 
the immediate future and maintain it in 
cold standby. For P Reactor, this will 
involve the reactor’s defueling; storage 
of its heavy water moderetor in tanks in 
the reactor building: shutdown of 
reactor equipment and systems in a 
protected condition to prevent 
deterioration; and maintenance of the 
reactor in a defueled, protected status 
by a skeleton staff, which would permit 
any future decision to refuel and restart. 
Currently committed and planned 
upgrade activities will be discontinued 
for P Reactor. 

DOE will proceed with the safety 
upgrades and management system 
improvements currently scheduled for K 
Reactor in its program to satisfy the 
criteria of the Safety Evaluation Report 
(SER), and will conduct an Operational 
Readiness Review (ORR). The 
satisfaction of the SER criteria and 
completion of the ORR will demonstrate 
that the safety and health criteria for the 
resumption of production have been 
met. Reactor restart is expected to be in 
the third quarter of 1991 for K Reactor. 
Similar processes for L Reactor will be 
pursued, with that reactor expected ta 
be ready to resume production early in 
1992. Only when the Secretary of Energy 
is personally assured that safety and 
health requirements have been met for a 
reactor, will he consider authorizing its 
restart. ; 

DOE will continue to base its 
production and outage schedules for K 
and L Reactors on the need for nuclear 
materials as established in the most 
recent Nuclear Weapons Stockpile 
Memorandum (NWSM}. DOE will 


continue its interactions with regulatory 


agencies to ensure that actions 


implemented in accordance with this 


Record of Decision and the ensuing 


Mitigation Action Plan comply with 
applicable regulatory requirements. 
FOR FURTHER INFORMATION CONTACT; 
For further information on the K, L, and 
P Reactors contact: Craig C. Scott, 
Acting Director, Office of Savannah 
River Restart (DP-16), Office of Defense 
Programs, U.S. Department of Energy, 
Washington, DC 20585, 301/353-6795. 

For further information on the 
National Environmental Policy Act 
(NEPA) process in DOE, contact: Carol 
Borgstrom, Director, Office of NEPA 
Oversight (EH-25), Office of 
Environment, Safety and Health, U.S. 
Department of Energy, Washington, DC 
20585, 202/586-4600. 


Background 
DOE prepared this Reord of Decision 


pursuant to Regulations of the Council 
on Environmental Quality for 
Implementing the Procedural Provisions 
of the NEPA (40 CFR part 1505) and 
DOE’s Guidelines for Compliance with 
NEPA (52 FR 47662, December 15, 1987}. 
This Record of Decision is based on 
DOE's Final Environmental Impact 
Statement (EIS) for Continued Operation 
of K, L, and P Reactors, SRS, Aiken, 
South Carolina (DOE/EIS-0147}. 

The SRS is located in southwestern 
South Carolina near the Savannah 
River, which borders Georgia. It 
encompasses approximately 198,737 
acres within the Atlantic Coastal Plain. 
Since 1951, the SRS has been a defense 
facility for the DOE and its predecessor 
agencies. The K, L, and P Reactors are 
located in the south-central portion of 
the SRS. 

On March 21, 1989, DOE published in 
the Federal Register a Notice of Intent to 
prepare an EIS for the continued 
operation of the three SRS reactors. 
Public scoping meetings were held in 
Savannah, Georgia; Columbia, South 
Carolina; and Aiken, South Carolina, on 
April 17, 20, and 28, 1989, respectively. 
On May 11, 1990, the Environmental 
Protection Agency {EPA) published in 
the Federal Register a Notice of 
Availability of DOR’s Draft EIS, 
indicating that a public comment period 
would continue through June 25, 1990, 
with three public hearings on May 31, 
June 5, and June 8, 1990, again in 
Savannah, Columbia, and Aiken, 
respectively. 


The Final EJS considered public and 


agency comments, written and oral, 
received on the Draft EIS. On November 
29, 1990, the Secretary of Energy 
approved the Final EIS and the EPA 
published its Notice of Availability of 


the document on December 21, 1990, 


following the distribution of 


approximately 1,600 copies to Congress, 


state and Federal agencies, and 
concerned groups and individuals. 

In the preparation of this Record of 
Decision (ROD), DOE also considered 
two comment letters on the Final EIS. 
The concerns expressed in these letters 
are addressed in the Final EIS 
Comments section of this ROD. 

Pursuant to the Atomic Energy Act of 
1954, as amended, DOE is responsible 
for developing and maintaining the 
capability to produce nuclear materials 
required for the defense of the United 
States, as defined in the annually 
updated NWSM. The primary use of 
such nuclear materials is in building and 
maintaining the nation’s stockpile of 
nuclear weapons. DOE also is 
authorized to provide nuclear materials 
for other applications as needed. 

Two materials required for the 
production of nuclear weapons, tritium © 
and weapons-grade plutonium, are 
produced through the irradiation of 
target material in nuclear reactors. 
Because tritium decays at a rate of 5.5 
percent per year, it must be replenished 
periodically in nuclear weapons to 
maintain the stockpile. 

Based on the 1990 NWSM, approved 
on July 12, 1990, by President Bush, DOE 
has identified the need to continue to 
produce tritium, but not weapons-grade 
plutonium. Another form of plutonium 
(isotope Pu-238) may need to be 
produced for non-weapons program 
applications, particularly as an energy 
source for deep space missions and 
other purposes. 

The Final EIS analyzes the impacts of 
continued operation of the K, L, and P 
Reactors to produce nuclear materials, 
as required for the weapons program 
and other applications. 

Alternatives Considered: Four 


alternatives were considered: 
1. Continue to operate K, L, and P 


Reactors at SRS. 

This was the proposed action in the 
Final EIS. This alternative also was the 
No Action Alternative because it 
represented no change from the DOE 
course of action at the time the Fina) EIS 
was prepared. 


Under this alternative, DOE would 
continue to operate K, L, and P Reactors 
at SRS as necessary to meet nuclear 
materia] production requirements (based 
primarily on the annual NWSM). DOE 
would schedule production runs and 
outages for these reactors to meet the 
needs based on the then-current NWSM, 
and other requirements for nuclear 
materials, while accommodating 
continued implementation of safety and 
environmental enhancements. Under 
this alternative, DOE would continue to 


operate all three reactors over a wide 
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range of production capacity to meet 
nuclear materials production needs, at 
least until new production capability is 
established. 

This range of production capacity 
extends from the operation of K, L, and 
P Reactors at full authorized power to 
yield the maximum production possible, 
to one or more reactors operating at less 
than full authorized power to yield 
intermediate production rates, to 
maintaining one or more reactors in cold 
shutdown to meet nominal production 
rates or emsuring the availability of 
increased production capability. This 
alternative also includes placing one or 
more reactors in cold standby, as 
described in Alternative 2, after 
completion of ongoing upgrades and 
tests if requirements can be met with 
fewer than three reactors operating. In 
any event, DOE would consider placing 
these reactors in cold standby after new 
production capability is demonstrated. 

2. Terminate operation of one or two 
reactors at SRS in the immediate future 
and maintain in cold standby. 

Under this alternative, the non- 


terminated reactor(s) will continue to 
operate, as described in Alternative 1. 
Current upgrade and modification 
activities at the terminated reactorfs) 
would be discontinued in the immediate 
future and the reactor{s} would be 
defueled and placed in cold standby. 
Cold standby involves: The defueling of 
the reactor{(s); storage of the moderator 
in tanks in the reactor building(s); lay up 
(i.e., shutdown arrangement in a 
protected condition) of reactor 
equipment and systems to prevent 
deterioration; and maintenance in a 
protected status by a skeleton staff, 
which would permit the reactors’ future 
refueling and restart. 

3. Terminate operation of K, L, and P 
Reactors in the immediate future and 
maintain in cold standby. 

Under this alternative, as in 
Alternative 2, the reactors would be 
defueled and equipment and systems 
maintained to permit future refueling 
and restart. 

4. Other production options to K, L, 
and P id P Reactors operation. 

Other options to the operation of K, L, 
and P Reactors include: New production 
reactors; nonfission reactor production 
technologies; acquisition of nuclear 
materials by such means as production 
in commercial nuclear reactors and 


procurement from foreign sources; the 
operation by DOE of its N Reactor at the 
Hanford Reservation, Richland, 
Washington; its Fast Flix Test Facility/ 
Fuel Materials Examination Facility at 


Hanford: and renovation of its C Reactor 
at SRS. 


The analyses in the Final EIS showed 
that none of these options was 
reasonable; The new production 
reactors would not be available for 
near-term materials production because 
of the long lead time required for their 
design and construction; nonfission 
production technologies are costly and 
not proven, and would not be available 
in the short-term; acquisition from 
commercial reactors or abroad would be 
contrary to national policies on 
separation of commercial and weapon 
technologies and on reliance on foreign. 
governments for these materials; and 
use of the DOE reactors would entail 
significant technical risk, would be 
costly, and would not be available in the 
near-term. 

Environmentally Preferable 
Afternative. DOE considers Alternative 
3 to be the environmentally preferable 
alternative. Termination of reactor 
operation and maintenance in cold 
standby would result in a reduction or 
cessation of the environmental effects of 
continued reactor operation. DOE did 
not select the environmentally 
preferable alternative because it does 
not allow DOE to fulfill its mission to 
produce new nuclear materials as 
required. 

Decision 

Under Alternative 2, DOE has decided 
to continue to operate K and L Reactors 
at its Savannah River Site near Aiken, 
South Carolina, to ensure the capability 
to meet nuclear material production 
requirements for the Nation’s defense 
programs and to provide certain nuclear 
materials, including Pu-236 for pawer 


generators used in space missions and 
in terrestrial applications. The operation 
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this purpose at least until replacement 
production capacity is demonstrated. P 


Reactor will be terminated and placed 
in cald standby. 

Three combinations of two-reactor 
operations were considered. Of these, 
the environmentally preferable 
combination would be the operation of L 
and P Reactors. Hiowever, based on the 
analysis of the classified appendix to 
the Final EIS, DOE has determined that 
tritium production should be resumed as 
soon as possible. The combination of K 
and L Reactors is the most immediately 
available. Accordingly, it was decided 
to continue operation of K and L 
Reactors and terminate P Reactor. 
Further, K and LE Reactors are the most 
similar in plant layout and operation, 
and the onsite contro}! room simulator is 


modeled after them. These similarities 


offer the most consistent operator 
training, and allow more 


interchangeability of reactor operations 
crews. 

Upgrade and modification activities at 
P Reactor will begin to be phased out 
immediately. Work will begin to place 
the reactor in cold standby: The reactor 
will be defueled, the heavy water 
moderator stored, and equipment and 
systems protected to prevent 
deterioration. When these actions are 
complete, a skeleton staff would be 
organized to maintain protection of the 
reactor, and to begin reactivation if the 
reactor were subsequently required for 
producing nuclear materials. Any such 
activation would probably take several 
years to complete. 

K and E Reactors presently use orice- 
through secondary cooling water 
systems. The secondary coolant is 
pumped from the Savannah River into 
the reactor area basins, where it is 
supplied to the reactor building at a 
constant flow rate to provide heat 
removal from the closed loop primary 
coolant, In K Reacior, the secondary 
coolant flows into Indian Grave Branch, 
a tributary of Pen Branch. The 
secondary coolant from L Reactor flows 
into L Lake, which discharges into Steel 
Creek. Both Pen Branch and Steel Creek 
return their flow to the Savannah River. 

These discharges have caused 


adverse impacts in Pen Branch and the 
delta area that it feeds. DOE addressed 


questions on the thermal effects 
resulting from continued operation of K 
Reactor using once-through cooling in an 
earlier EIS (DOE-EIS/0121). In the ROD 
for that EIS, DOE committed to the 
construction and operation of a 
recirculating ing tower for K- 
Reactor (53 FR 4203, February 12, 1988), 
Consent Order 84—4—W between the 
South Carolina Department of Health 
and Environmental Control {SCDHEC) 
and DOE allows the continued discharge 
of thermal effluents from K Reactor 
pending operation of the cooling tower, 
but no later than December 31, 1992. 
DOE will continue with the construction 
of this cooling tower, with its completion 
expected in mid-1902. 

Under the current schedule, K Reactor 
is likely to be authorized for restart 

efore the recirculating cooling tower 

becomes operational. If the then-current 
NWSM indicates that there is a need ta 
produce tritium, and the reactor is 


otherwise ready in the opinion of the 
Secretary of Energy, K Reactor will be 


restarted even though it would be 


mvironmentally preferable ta begin 
operation of K Reactor after the cooling 
tower is completed. In that case. the 
present indications are that K Reactor 


would be ready to resume tritium 
production approximately 1 year prior to 





the completion of the recirculating 
cooling tower. 

The temperature of the L Reactor 
secondary cooling water, and therefore 
the reactor's power leve), must be 
reduced in the summer to meet the 
temperature criteria of the National 
Pollutant Discharge Elimination System 
permit for L Lake. The Final EIS 
discusses other requirements of the 
permit. DOE will continue to operate L 
Reactor within the limits of its permit 
and plans no change in its present 
secondary cooling system. 

Continued operation of K and L 
Reactors includes a range of power 
operations (including startup, power 
ascension, partial-power operation, and 
full-power operation) and cold 
shutdown conditions (including fueling, 
maintenance, and upgrading). In 
addition, continued operation includes 
the placement of one or both reactors in 
cold standby if the requirements for 
nuclear materials can otherwise be met. 

Safety and Health Considerations. On 
May 1, 1990, the Secretary of Energy 
stated, “Prior to any decision to restart 
the three reactors, I will consider the 
environmental factors assessed in the 
Final Environmental Impact Statement. 
Until I am assured that the environment, 
safety and health considerations have 
been satisfactorily addressed, I will not 
approve restart of the reactors at 
Savannah River.” The Final EIS 
adequately addresses the environmental 
impacts of the selected alternative. The 
safety and health aspects of the 
operation of the reactors are being 
addressed in the SER and the 
forthcoming ORR. 

The SER documents the results of 
DOE reviews and evaluations of topics 
that must be addressed satisfactorily 
and resolved before the DOE can 
conclude it is safe to restart K Reactor. 
Topics include DOE and operating 
contractor management, safety culture, 
compliance with DOE orders, quality 
assurance, radiation protection, seismic 
issues, electrical issues, safe shutdown, 
fire protection, testing, maintenance, 
emergency preparedness, and conduct 
of operations. Separate SERs will be 
developed for K and L Reactors. 

The ORR will be led by a senior DOE 
manager, and will be staffed by senior 
safety experts and technical experts. 
The senior safety experts will assist in 
defining the issues to be addressed by 
the technical experts. The senior safety 
experts will also oversee and review the 
findings of the technical experts. Among 
the areas to be assessed by the ORR 
will be operating procedures; operator 
proficiency, training and qualification; 
technical specification surveillance 
procedures; records of tests of safety 


systems and calibration of related 
instruments; modifications of safety- 
related equipment and systems; the 
Safety Analysis Report to ensure it 
reflects the current plant configuration: 
and DOE technical vigilance programs. 
Separate ORRs covering specific safety 


objectives will be conducted for K and L 
Reactors. 


The reactors will be ready to be 
restarted when the requirements of the 


SER have been met by the operating 
contractor and after the completion of a 
successful ORR, including correction of 
deficiencies. When these criteria are 
met to the satisfaction of the Assistant 
Secretary for Defense Programs, the 
authorization for reactor restart will be 
requested from the Secretary of Energy. 

In terms of readiness to resume 
production, K Reactor is several months 
ahead of L Reactor. The evaluations are 
being completed and the K Reactor SER 
is now being finalized, with publication 
scheduled for April 1991. Any open 
items remaining at that time will be 
closed prior to restart. The K Reactor 
ORR will consist of three phases, with 
the final recommendations and 
associated corrective actions being 
completed prior to restart. 

Major Environmental Impacts and 
Mitigation Measures. The major impacts 
analyzed in the Final EIS and DOE’s 
proposed mitigation measures are 
summarized below. 

The Final EIS shows that the 
resumption of production at K Reactor, 
before the projected completion of the 
cooling tower in mid-1992, could 
produce a loss of previously affected 
wetlands forest in the Pen Branch and 
adjacent banks within the influence of 
the flow from the reactor. These 
wetlands currently are in the process of 
revegetating. This loss would be 670 
acres plus 10-12 acres for each year K 
Reactor operates without the cooling 
tower. Such wetlands impact would be 
unavoidable. 

DOE policy is to preserve and protect 
wetlands resources at SRS in 
accordance with the national goal of no 
net loss of wetlands. Consistent with 
that policy, DOE is planning to mitigate 
wetlands impacts from operation of K 
Reactor. Mitigation involving 
enhancements to riverine wetlands, 
streams, or areas other than Pen Branch 
will begin as soon as possible. 
Mitigation involving Pen Branch will 
begin after the cooling tower becomes 
operational. DOE would restore 
approximately 500 acres of the Pen 
Branch delta after the cooling tower 
becomes operational. DOE would also 
provide enhancements at wetlands sites 
other than Pen Branch, both on and off 
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the SRS for the 170 acres that would 
continue to be impacted. 

DOE will also implement a program 
for the monitoring of impacts to 
determine the precise nature and 
magnitude of wetlands alterations from 
resumption of K Reactor production 
before, as well as after, cooling tower 
completion. 

Full flow tests of the secondary 
cooling system of K Reactor willbe . 
started as soon as possible following 
this ROD. These tests are a normal and 
required part of routine testing before 
restarting the reactor. They result in the 
full flow discharge of cooling water at 
ambient temperature. This will have 
both physical and biological effects in 
the Indian Grave/Pen Branch flow 
system from K Reactor. These flows will 
produce upstream scouring and 
displacement or loss of insects and 
other biota. The increased flows will 
drive fish downstream and could strand 
some in higher areas when the full flow 
recedes. Full flow testing would also be 
conducted at L Reactor, with minimal 
resulting impacts. 

The startup of K Reactor can result in 
fish kills in the outflow streams due to 
the initial shock of the heated water. It 
is expected that the recirculating cooling 
tower at K Reactor will mitigate the 
impacts of thermal discharges of fish. 

Similarly, the startup of L Reactor can 
result in fish kills in upper L Lake. 
Heated water from the once through 
cooling system of the reactor is 
discharged to L Lake. During periods of 
outage, such as the present, the lake is 
populated with several species of fish. 
Some of these fish particularly the 
younger ones, are killed when the 
cooling water first enters the lake. On 
July 5, 1990, DOE submitted a Remedial 
Action Plan to SCDHEC describing 
options for mitigating fish kills in Upper 
L Lake. The L Lake plan included eight 
options, in addition to monitoring, 
consisting of mechanical, structural, or 
operational modifications. With the 
concurrence of SCDHEC, DOE has 
selected the following three options: 
Reducing the rate of temperature 


' increases during reactor startups; 


constructing a weir in the mouth of the 
discharge canal; and limited 
recontouring of the shoreline near the 
discharge points in L Lake. After 
approval by SCDHEC, DOE would 
implement the three options as 
scheduled, and would continue to 
monitor L Lake for impacts on fish. 

K and L Reactors discharge 
radioactive liquid effluents tothe 
environment. In addition to discharges 
from minor leaks into the secondary 
cooling water to heat exchangers, to 
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sumps, and finally to permitted and 
monitored outfalls, periodic (usually 
twice a year) discharges occur from the 
disassembly basins to the reactor 
seepage basins. DOE has decided to 
actively pursue environmentally 
acceptable alternatives to the use of the 
seepage basins. The alternatives 


evaluated will include detritiation and 
source reduction, and will include a 


thorough mutli-media risk assessment. 
DOE will provide EPA and SCDHEC 
with quarterly status reports of the 
alternatives evaluation. 

It is expected that the termination of P 
reactor will result in the loss of 
approximately 2,200 jobs at that plant. 
Every effort will be made to retrain, 
relocate, or otherwise reduce the impact 
on individual workers. 


Mitigation Action Plan 


Under the direction of the Secretary of 
Energy Notice issued on February 5, 
1990 (SEN-15-90), following completion 
of an EIS, “the responsible Secretarial 
Officer will prepare an action plan 
[Mitigation Action Plan (MAP)] for 
implementation of any commitments 
made in the Final EIS or Record of 
Decision for mitigation of any 
environmental impacts associated with 
the project.” 

The MAP resulting from this decision 
will explain how measures designed to 
mitigate adverse environmental impacts 
associated with the proposed action will 
be planned and implemented. It will be 
prepared before resumption of 
production. 


Final EIS Comments 


DOE received two letters commenting 
on the Final EIS. The first letter, from 
the EPA, Region IV, addressed four 
concerns: Groundwater Impacts, K 
Reactor Cooling Water Discharge, 
Waste Management Capacity, and 
Compliance with the National Emissions 
Standards for Hazardous Air Pollutants. 
The second letter, from the Charleston, 


South Carolina, Office of the Fish and 
Wildlife Service, U.S. Department of 
Interior (FWS), also addressed K 
Reactor Cooling Water Discharge. The 
concerns and responses to these letters 
are summarized below. 

EPA was concerned about the 
groundwater contamination associated 


with the continued use of the reactor 
disassembly purge water seepage basins 


because the Final EIS did not commit to 
a specific course of action. DOE, as 
indicated above, agrees that the purge 
water seepage basins must be 
eliminated, and is developing a strategy, 
in conjunction with EPA and SCDHEC, 
to implement that decision. 

The operation of K Reactor prior to 
the completion of the cooling tower also 
concerned EPA because of further 
impacting the streams and wetlands of 
the area. EPA urged DOE not only to 
assess the environmental costs of such 
an action against realistic future tritium 
needs, but also to coordinate closely 
with EPA to implement an acceptable 
MAP. As indicated above, DOE will not 
operate K Reactor unless the NWSM 
indicates there is the need to produce 
tritium. DOE will commit to working 
closely with EPA in developing and 
carrying out its MAP. 

EPA was also concerned about the 
waste management capacity at SRS. The 
Final EIS for the reactors addressed the 
issue of waste management capacity. 
However, since the support facilities of 
the site actually generate the majority of 
the waste, all waste operations at SRS, 
including those at the reactors, will be 
addressed in Support Facilities EIS, now 
in its early stages of planning, as 
recommended by EPA. 

The final concern of EPA was DOE’s 
compliance with the National Emissions 
Standards for Hazardous Air Pollutants 
regulation (NESHAPS), required to be 
demonstrated by June 30, 1991. Prior to 
April 1, 1991, DOE will present to EPA 
an Alternative Methods Information 
Package that will demonstrate the 
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current status of existing monitoring 


methods and systems at SRS. This 
package, if approved by EPA, would 
establish SRS compliance with 
NESHAPS. At the same time, DOE is 
working with EPA on a Federal 
Facilities Compliance Agreement which, 
if executed prior to June 30, 1991, would 


also establish compliance with 
NESHAPS. 


The FWS comments were based on an 
internal memorandum, which was sent 


to the Office of the Governor of South 
Carolina, which transmitted the 


memorandum to DOE via facsimile. The 


FWS memorandum expressed concern 
with the environmental impacts, 


particularly on fish, of operating K 
Reactor without the cooling tower. The 
FWS recommended additional analysis 
of delaying K Reactor restart until the 
cooling tower is in operation. As stated 
above, DOE will operate K Reactor prior 
to completion of the cooling tower only 
if the requirements of the NWSM cannot 


be satisfied by other means. 
Conclusion 


Continued operation of K and L 
Reactors provides DOE with the 
capability to meet nuclear production 
requirements. The continued operation 
of these two reactors will provide 
sufficient assurance that future 
production needs can be met in the 
near-term. 

Although the alternative selected is 
not the environmentally preferable 
alternative, it includes an ongoing 
program of environmental 
enhancements that will mitigate the 
impact of the continued operation of K 
and L Reactors. 

Issued at Washington, DC this 4th day of 
February 1991. 

James D. Watkins, 

Admiral, U.S. Navy (Retired), Secretary of 
Energy. 

[FR Doc. 91-3208 Filed 2-68-91; 8:45 am] 
BILLING CODE 6450-01-M 
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DEPARTMENT OF ENERGY 


intent To Prepare Programmatic 
Environmental impact Statement for 
Reconfiguration of the Nuclear 
Weapons Complex 


AGENCY: Department of Energy. 
ACTION: Notice of intent to prepare a 
programmatic environmental impact 
statement for reconfiguration of the 
nuclear weapons complex. 


SUMMARY: The Department of Energy 


(DOE) announces its intent to prepare a 
programmatic environmental impact 
statement (PEIS) for reconfiguring its 
nuclear weapons complex, pursuant to 
section 102({2)(C) of the National 
Environmental Policy Act (NEPA) of 
1969, as amended (42 U.S.C. 4321 et 
seq.), and the Council on Environmental 
Quality (CEQ) regulations (40 CFR parts 
1500-1508}. In order to assist with 
modernization, DOE proposes to 
reconfigure its existing nuclear weapons 
complex to create a smaller, less 
diverse, more efficient complex at the 
present sites, or at relocated or 
consolidated sites. The PEIS will 
analyze the environmental 
consequences of alternative long-term 
reconfiguration strategies for the DOE 


nuclear weapons complex, envisioned to - 


be in place early in the 21st century 
(“Complex 21"), and weigh these against 
the consequences of maintaining the 
existing configuration. The PEIS also 
will be used to support DOE decisions 
regarding the configuration of its 
plutonium facilities in the mid-term (in 
about the year 2000). 

Through the PEIS, DOE proposes to 
develop a comprehensive strategy to 
establish a long-range reconfiguration 
plan and avoid piecemeal 
improvements. If DOE decides to 
proceed with reconfiguration, the plan 
would detail how DOE would achieve 
Complex 21. 

Concurrently with this Notice, DOE is 
issuing the Nuclear Weapons Complex 
Reconfiguration Study (“Reconfiguration 
Study”) which reassesses the current 
problems facing the complex; DOE has 
prepared both a classified and an 
unclassified version. The 
Reconfiguration Study contains material 
which is expected to serve as a basis for 
certain assumptions and analyses in the 
PEIS. The unclassified version of the 
Reconfiguration Study is publicly 
available upon request at the address 
given below. 

DATES: Written comments on the scope 
of the nuclear weapons complex PEIS 
are invited from the public. To ensure 
consideration in preparation of the PEIS, 
comments must be postmarked by 


September 30, 1991. Late comments will 
be considered to the extent practicable. 
DOE will hold public scoping 
meetings near all sites analyzed in 
detail in the PEIS. DOE intends to 
announce the location, date and time for 
these public meetings in a Notice in the 
Federal Register in March 1991, and by 
other means as appropriate. The 
announcement of the meetings will be at 
least two weeks prior to any meetings. 
The public meetings will provide the 
public with an opportunity to present 
oral comments as well as written 
material. 
ADDRESSES: Written comments on the 
scope of the PEIS, requests for copies of 
the unclassified Reconfiguration Study, 
requests for further information on the 
DOE nuclear weapons complex 
reconfiguration program, and requests 
for copies of the unclassified portion of 
the PEIS (when available) should be 
sent to: James R. Nicks, Deputy Director, 
Complex Reconfiguration Task Force, 
DP-27, room GA-045, U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 586- 
1537. 
FOR FURTHER INFORMATION CONTACT: 
For general information on the DOE 
NEPA review process, please contact: 
Carol M. Borgstrom, Director, Office of 
NEPA Oversight, EH-25, U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington DC 20585, (202) 586-4600. 
SUPPLEMENTARY INFORMATION: Purpose 
and need for this action. DOE needs its 
nuclear weapons complex to be 
configured in such a way as to safely 
and reliably support whatever nuclear 
deterrent stockpile objectives are 
established in the future by the 
President and Congress. The purpose of 
DOE's proposal to reconfigure the 
existing complex is to achieve a 
complex that is smaller, less diverse, 
and less expensive to operate. 
Reconfiguring the nuclear weapons 
complex would serve as a means to 
maximize efficiency and minimize 
public health risks. DOE will use the 
PEIS to assess the environmental 
impacts of alternative options for 
configuring the nuclear weapons 
complex. In determining the 
configuration of the complex, DOE will 
ensure that regulatory and institutional 
requirements are met and DOE's 
national defense mission is satisfied. 
DOE nuclear weapons complex. The 
DOE nuclear weapons complex consists 
of 13 major facilities located in 12 states. 
Major facilities, and their primary 
responsibilities within the complex, are 
listed in Table 1. The complex produces 
nuclear material; performs research, 
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development, and testing of nuclear 
devices; designs and manufactures 
nuclear weapons; provides surveillance 
of and maintains nuclear weapons in the 
national stockpile; and retires and 
disposes of nuclear weapons. The 
complex is organized into three 
functional elements: (1) Plants for 
nuclear materials production and 
manufacturing; (2) plants for nonnuclear 
manufacturing; and (3) laboratories and 
test sites used for research development 
and testing. There is some functional 
overlap at individual sites (as noted in 
Table 1). 

By law, DOE is charged with 
providing nuclear weapons to support 
the United States nuclear deterrent 
policy (the Atomic Energy Act of 1954, 
as amended, 42 U.S.C. 2011 et seq.) The 
mission of the DOE nuclear weapons 
complex is to provide the Department of 
Defense with safe, secure, reliable, — 
operative nuclear weapons and 
components so that the United States 
can maintain an effective, viable nuclear 
deterrent into the foreseeable future; 
and to accomplish this in a way that 
protects the health and safety of 
workers and the public, and protects the 
environment. 


Table 1 
The DOE Nuclear Weapons Complex 


Functional Element: Nuclear Materials 
Production and Manufacturing Sites? 


Hanford Site (Richland, 

Washington) ?—Chemical separations 
(spent fuel reprocessing) and 
plutonium production support. 

Idaho National Engineering Laboratory 
(Idaho Falls, Idaho)}—Chemical 
processing of naval reactor spent fuel 
to recover enriched uranium for use as 
fuel in production reactors. 

Pantex Plant (Amarillo, Texas) °— 
Assembling high explosives, nuclear 


1 Prior to October 1, 1990, the Feed Materials 
Production Center, Fernald, Ohio, was part of the 
nuclear weapons complex. It was used for 
producing uranium metal cores for nuclear material 
production reactors. It is now managed by DOE’s 
Office of Environmental Restoration and Waste 
Management. 

2 Management of some nuclear weapons complex 
aspects of the Hanford Site is expected to be 
transferred to DOE's Office of Environmental . 
Restoration and Waste Management in 1991; if so, 
these aspects may not be addressed in this PEIS. In 
that event, they would be addressed, as 
appropriate, in NEPA documents prepared by DOE's 
Office of Environmental Restoration and Waste 
Management. 

8 These sites have overlapping assignments for 
both the nuclear materials production and 
manufacturing functional element and the 
nonnuclear manufacturing functional element. 
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components, and nonnuclear 
components into nuclear weapons; 
repairing and modifying weapons; 
disassembling and retiring weapons; 
and evaluating and testing nuclear 
stockpile. 

Rocky Flats Plant (Denver, 

Colorado) *—Fabricating plutonium 
and uranium components; recovering/ 
recycling plutonium. 

Savannah River Site (Aiken, South 
Carolina)—Chemical separations 
(spent fuel reprocessing), producing 
weapons-grade plutonium, tritium, 
and other special isotopes; fabricating 
reactor fuel and targets; tritium 
loading facility; and research and 
development process support. 

Y-12 Plant (Oak Ridge, Tennessee) *— 
Producing weapons components, 
producing and blending uranium 
alloys, and producing lithium 
compounds; recovering materials from 
fabrication process and retired 
weapons. 


Functional Element: Nonnuclear 
Manufacturing Sites 


Kansas City Plant (Kansas City, 
Missouri)—Manufacturing, 
surveillance, and evaluating nuclear 
weapons components. 

Mound Plant (Dayton, Ohio)— 
Manufacturing, surveillance, and 
evaluating nuclear weapons 
components; recovering and purifying 
tritium wastes and providing backup 
tritium loading capability. 

Pantex Plant (Amarillo, Texas)*— 
Fabricating high explosives 
components. 

Pinellas Plant (Clearwater, Florida)— 
Producing miniaturized neutron 
generators, radioisotope 
thermoelectric generators, thermal 
batteries, and other weapons 
components. 

Rocky Flats Plant (Denver, Colorado)’ — 
Fabricating beryllium components and 
other nonnuclear metal parts. 

Y-12 Plant (Oak Ridge, Tennessee) °— 
Producing and assembling nonnuclear 
weapons components. 


Functional Element: Weapons Research, 
Development and Testing Sites 


Lawrence Livermore National 
Laboratory (Livermore, California)— 
Research and development of nuclear 
warheads; designing and testing 
advanced technology concepts; 
maintaining weapons design program. 

Los Alamos National Laboratory (Los 
Alamos, New Mexico)—Research and 
development of nuclear warheads; 
designing and testing advanced 
technology concepts; maintaining 
weapons design program. 

Sandia National Laboratories 
(Albuquerque, New Mexico)— 


ineering nuclear weapons systems 
ordnance; designing and developing 
nonnuclear components; field and 
laboratory testing; and manufacturing 
engineering. 
Nevada Test Site (Las Vegas, Nevada)— 

Underground nuclear testing. 

To meet this mission DOE’s nuclear 
weapons complex must maintain the 
nuclear weapons stockpile in readiness, 
certify the reliability and safety of 
nuclear weapons, and modernize the 
stockpile based on requirements 
approved by the President. The nuclear 
weapons stockpile is established by the 
President to meet Department of 
Defense requirements for national 
security; short-term requirements are 
documented annually through the 
President's Nuclear Weapons Stockpile 
Memorandum. 

The NEPA process. NEPA requires 
review of any major Federal action 
which may significantly affect the 
quality of the human environment. The 
review is documented through an EIS. 
The NEPA process is described in the 
CEQ regulations implementing NEPA (40 
CFR parts 1500-1508). DOE has issued 
additional NEPA procedures (DOE 
NEPA regulations at 10 CFR part 1021, 
DOE NEPA Guidelines (52 FR 47661, 
December 15, 1987), as amended (54 FR 
12474, March 27, 1989, and 55 FR 37174, 
September 7, 1990), DOE Order 5440.1C, 
and Secretary of Energy Notice 15-90). 
The draft and final PEIS will be 
prepared in accordance with these 
requirements. 

A PEIS is a broad-scope 
environmental analysis of a program or 
policy (40 CFR 1500.4(i)). A PEIS 
provides an opportunity for NEPA 
review to coincide with meaningful 
points in agency planning and 
decisionmaking (40 CFR 1502.4(b)). A 
PEIS may be used to support later NEPA 
documents of narrower scope (called 
“tiering”), such as site-specific or 
project-specific NEPA reviews. NEPA 
documents tiered from the PEIS would 
focus on specific actions when they are 
ripe for review (40 CFR 1502.20). 

Following preparation of an EIS, an 
agency issues a Record of Decision 
(ROD) to document its decision (40 CFR 
1505.2). The ROD explains how the EIS 
analysis was balanced against other 
factors leading to the agency’s decision. 

Nuclear weapons complex 
reconfiguration PEIS. DOE has 
determined that reconfiguration of the 
nuclear weapons complex would be a 
major Federal action within the meaning 
of NEPA; and that the several actions 
anticipated under the reconfiguration 
effort are connected (40 CFR 1508.25) 
and would constitute a broad agency 
program (40 CFR 1502.4). Accordingly, 


DOE has decided that a PEIS is 
appropriate to analyze the 
environmental consequences of 
reconfiguring the nuclear weapons 
complex and to factor environmental 
considerations into DOE decisions 
regarding this program. 

Reconfiguration plan. DOE will use 
the decisions arising from the PEIS to 
develop a comprehensive 
reconfiguration plan to guide DOE in 
implementing the nuclear weapons 
complex of the 21st century, called 
Complex 21. The plan will cover such 
things as identifying sites to carry out 
(maintain, relinquish or acquire) specific 
nuclear weapons complex functions 
now performed at the sites listed in 
Table 1; schedules for transferring 
responsibilities from one location to 
another or bringing new facilities {if 
any) on-line; and the extent of 
government-owned and private facilities 
to be used. The plan will be consistent 
with the emerging international security 
environment.and flexible enough to 
accommodate the likely range of 
deterrent contingencies. As announced 
by DOE on August 14, 1990, the 
Secretary of Energy has directed that 
DOE use the following principles to 
guide development of the plan; therefore 
these principles will guide development 
of reconfiguration alternatives 
considered in the PEIS. 

In reconfiguring the nuclear weapons 
complex, DOE will: 

¢ Emphasize compliance with laws, 
regulations and accepted practices regarding 
industrial and weapons safety; safeguarding 
the health of complex workers and the 
general public; protecting the environment; 
and security of nuclear materials and 
weapons components. 

¢ Safely and reliably maintain the nuclear 
weapons stockpile as directed by the 
President and funded by Congress. 

© Minimize costs associated with the 
weapons stockpile. 

© Minimize the number of weapons 
production sites and the size of individual 
sites. 

© Maximize transfer of nonnuclear 
materials production activities to the private 
sector. 

© Maintain redundancy in key capabilities 
that could significantly and rapidly degrade 
the effectiveness of the complex if lost. 

© Minimize the use of hazardous materials 
and the number and size of waste streams. 

¢ Provide for proper disposal of hazardous 
and radioactive waste. 

e Emphasize the use of modular 
construction where feasible to promote 
minimum environment, safety and health 
impacts and maximum flexibility to increase 
complex capacity should the requirement 
ore Identify existing nuclear weapons 
complex sites that may be transferred to 
DOE's Office of Environmental Restoration 
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and Waste Management for eventual 


decommissioning, or conversion to inactive 


standby status, while ensuring the flexibility 


to respond to potential nuclear weapons 
stockpile requirements. 


* Maintain the capability to retire large 
numbers of nuclear weapons if required by 
stockpile downsizing, 


DOE will make certain other 
assumptions to guide development of 
both the reconfiguration alternatives in 
the PEIS and the reconfiguration plan. 
Preliminary assumptions include: 

¢ Nuclear weapons will remain a prime 
component of national security for the 
foreseeable future; DOE must maintain the 
nuclear weapons complex so that it is 


capable of reliably responding to potential 
national security needs, including the 


capability to produce nuclear materials and 
other components needed for the 
manufacture of nuclear weapons. 


¢ Maintenance and operation of the 
complex must comply with all applicable 
laws, regulations, and Federal policy over 
which DOE has no control, existing at the 
time the PEIS is prepared. 

© Adequate facilities will be provided for 
disposal of nuclear, hazardous and mixed 
waste, This is being addressed in a separate 
DOE environmental restoration and waste 
management PEIS. 


The PEIS will not address issues and 
concerns that are either outside the 
control of DOE or do not bear on the 
decisions regarding nuclear weapons 
complex reconfiguration now before 
DOE. Specifically, the following items 
are considered beyond the scope of this 
PEIS: 


¢ The need for nuclear weapons, or 
impacts of their use. 
¢ Actions of the President, Congress, 


Department of Defense, or other (non-DOE) 


Federal agencies. 

* DOE projects or facilities which are not 
part of the nuclear weapons complex. 

¢ Management and disposition of waste. 
This is being addressed in a separate DOR 


environmental restoration and waste 


management PEIS. 


PEIS alternatives. The PEIS will 
examine alternative configurations for 
the nuclear weapons complex, 
developed in accordance with the above 
principles. Although DOE has not yet 
developed a preferred alternative for the 
PEIS, the preferred alternative will 
embody those principles. Specifically, 
the perferred alternative will include: (1) 
Relocating the nuclear weapons 
functions now assigned to the Rocky 
Flats Plant near Denver, Colorado, and 
closing the nuclear weapons complex 
facilities at that plant; and (2) 
maximizing consolidation of the 
nonnuclear manufacturing complex with 
the goal of having only one dedicated 
nonnuclear manufacturing site within 
Complex 21. The perferred alternative 


will also address consolidation of other 
nuclear materials production and 


manufacturing functions, and 
consolidation of functions now 
performed at the nuclear weapons 
complex research, development and 
testing facilities. 


DOE plans to examine consolidation 
possibilities for all weapons complex 


functions through the PEIS, including 
shifting certain activities to other sites 
within the complex and transferring 
certain nonnuclear activities to the 
private sector; however, it would not be 


feasible or prudent to relocate some 
weapons complex facilities. DOE is 
looking at candidate sites to identify 
reasonable alternatives for maximum 
consolidation within the nuclear 
materials production and manufacturing 
functional area of the nuclear weapons 


complex. In determining the alternative 
configurations for this function of the 
nuclear weapons complex, among other 
things DOE wil] examine candidate sites 
to determine if any are suitable for: (1) 
Receiving the nuclear weapons 
functions now assigned to the Rocky 
Flats Plant: or (2) co-locating nuclear 
materials production and manufacturing 
functions now assigned to other sites 
with the relocated Rocky Flats Plant 
functions. It is possible that the range of 
existing weapons complex sites does not 
include all reasonable options; therefore 
DOE will evaluate additional sites for 
relocation of these facilities. In addition, 
the PEIS may examine mission changes 
or relocation of certain facilities now 
located at the Savannah River Site near 
Aiken, South Carolina, depending on the 


_ outcome of decisions related to new 


production reactor capacity, currently 
being addressed by DOE in a separate 


EIS. 

To assist with the development of the 
alternatives to be analyzed in the PEIS, 
DOE has established a Site Evaluation 
Panel to review candidate DOE and 
non-DOE sites for the potential 
relocation of nuclear materials 


production and manufacturing functions 
currently located at the Rocky Flats 


Plant, and the potential co-location of 
other facilities. Concurrently with this 
Notice of Intent, DOE is publishing in 
the Federal Register a Notice of 
Availability of an an Invitation for Site 
Proposals {“Invitation") for 
reconfiguring the nuclear weapons 
complex. The Invitation solicits 
proposals for a site to receive relocated 
nuclear materials production and 
manufacturing facilities, explains the 
criteria which the Site Evaluation Panel 
will use to qualify and evaluate 
proposed sites, and provides a list of 


information requirements. The Invitation 
allows non-DOE entities to submit non- 
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DOE sites for consideration, and 
specifies candidate DOE sites that will 


be considered for potential relocation of 
nuclear materials production and 


manufacturing facilities. 

Table 2 lists the candidate DOE sites, 
identified by DOE, which meet the 
initial screening criteria (sites which 
contain a minimum of 5,000 contiguous 
acres of Federally-owned, unobstructed 
land, and have adequate resources to 
meet electrical power and potable water 
requirements, as discussed in detail in 
the Invitation) and have no inherent 
mission incompatibility. DOE will 
compile information packages for these 
candidate sites to meet the information 
requirements listed in the Invitation. The 
Site Evaluation Pane! will evaluate both 
the DOE sites listed in Table 2 and non- 
DOE sites proposed in response to the 
Invitation; using the same information 
requirements and qualification and 


evaluation criteria (provided in the 
Invitation}, to determine whether any 


would be reasonable alternatives to 
receive reloca ted nuclear ma terials s 
production and manufacturing functions; 
reasonable alternatives will be analyzed 
in the PEIS. 

DOE and non-DOE sites which qualify 
for further consideration will be 
announced in a Federal Register notice 
on or about july 1, 1991, and will be 
subject to further evaluation by the Site 
Evaluation Pane] and DOE management 
to determine the set of reasonable 
alternatives for inclusion in the PEIS 
analysis. The decision whether or not to 
relocate any facilities, and selection of a 
relocation site (if any}, will be included 
in the ROD ensuing from this PEIS. 


Table 2 


Candidate DOE Sites To Be Considered 
for Potential Relocation of Nuclear 


Materials Production and 
Manufacturing Facilities 


Site 


Hanford Site, Richland, Washington 

Idaho National Engineering Laboratory, 
Idaho Falls, Idaho 

Oak Ridge Reservation, Oak Ridge, 
Tennessee 

Pentex Site, Amarillo, Texas 

Savannah River Site, Aiken, South 


Carolina 
Note: DOE will examine these candidate 
DOE sites to determine if any are suitable for: 


(1) Receiving the nuclear weapons functions 
now assigned to the Rocky Flats Plant; or (2) 
co-locating nuclear materials production and 
manufacturing functions now assigned to 
other sites with the relocated Rocky Flats 
Plant functions. The listed DOE sites contain 
a minimum of 5,000 contiguous acres of 
Federally-owned, unobstructed land; and 


have adequate resources to meet electrical 
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power and potable water requirements (as 
discussed in detail in the Invitation) and have 
no inherent mission incompatibility. Inclusion 
on this list does not imply that DOE or the 


SEP have concluded that these sites have 
been qualified under the terms of the 


Invitation or are reasonable siting 


alternatives for analysis in the PEIS; nor does 
it preclude additional DOE sites from 


considered reasonable as a result of the 


public scoping proce 


PEIS alternatives will be sufficiently 
detailed to allow for meaningful 
consideration of their comparative 
merits. This will include, but is not 
limited to, consideration of constructing 
and operating additional projects and 
facilities; using private sector facilities; 
moving existing facilities; 
decommissioning and decontaminating 
existing facilities; and phasing these 
actions over time. However, following 
completion of the PEIS and the 
associated ROD, DOE intends to 
prepare subsequent site-specific NEPA 
reviews for construction and operation 
of individual projects, if any, identified 
in the ROD. Decommissioning and 
decontamination projects, if any, will be 
consi d in subsequent project- - 
specific NEPA reviews in accordance 
with the enviromental restoration and 
waste management PEIS and its related 
ROD. 

The CEQ regulations require 
evaluation of a “No Action” alternative 
in the PEIS. Under the No Action 
alternative for reconfiguration, Complex 
21 would not be developed and the 
existing configuration would continue. 
However, the complex would not be 
static: DOE would continue to make 
those modifications and upgrades 
necessary to ensure compliance with 
Federal, State, and local laws and 
regulations. If Complex 21 were not 
developed, DOE proposals to address 
facility deterioration or technical 
obsolescence, and the potential for 
closure of, addition to, or relocation of 
current complex functions, would 
continue ta be considered over time on a 
case-by-case basis; however, specific 
project proposals would not be 
projected or assessed under the No 
Action alternative in this PEIS. 

DOE is developing a Capita} Asset 
Management Process for managing its 
capital-related funding for the nuclear 
weapons complex. Through this process, 
DOE plans to indentify certain 
maintenance, repair and renovation 
actions that would take place regardless 
of the alternative selected. Some of 
these ere continuation of ongoing 
actions, and some are revised 
procedures needed to achieve 
environmental, health, safety, or 
regulatory compliance. Together, these 
actions are considered to be common to 


any alternatives and form a technical 
baseline. Their impacts will be analyzed 
under the No Action alternative in the 
PEIS. 

Mid-term configuration. In addition to 
the alternatives for the long-term 
configuration of Complex 21, the PEIS 
will also examine alternatives for a mid- 
term configuration for the plutonium 
fabrication functions of the existing 
complex in about the year 2000. This 
analysis is predicated on the potentia} 
need for a means to supply plutonium 


weapons components in the event that 
DOE elects to cease operation of these 


functions at the Rocky Flats Plant prior 
to implementing Complex 21. 
Alternatives would include accelerating 
constructing, testing, and operating 
plutonium fabrication functions for 
Complex 21; constructing an interim 
facility; retrofitting an existing facility; 
or No Action (continue to operate the 
Rocky Flats Plant until Complex 21 is in 
place). The analysis will be sufficiently 
detailed to support decisions regarding 
siting and constructing (if appropriate) 
plutonium facilities to meet mid-term 
needs. 

Enviromental issues. The PEIS will 
identify and analyze direct, indirect, and 
Cumalative effects resulting from the 

ation of the complex, including 
potential effects from constructing and 
operating proposed support facilities [if 
any), and transporting radioactive, 
hazardous or mixed (both radioactive 
and hazardous} materials. The PEIS will 
consider impacts to public and worker 
health and safety: natural ecosystems 
including, but not limited to, air quality, 
water resources, plants and animals; the 
cultural environment including, but not 
limited to, land use, historic resources 
and archaeological sites; and the 
socioeconomic situation. The PEIS will 
address the potential consequences of 
both normal and accidental radiological 
and nonradiological releases. The PEIS 
will examine other relevant issues 
identified by DOE or the public through 
the scoping process. 

Configuration decisions. Following 
preparation of the final PEIS, DOE will 
issue a ROD to document its decisions 
on the long-term configuration of the 
nuclear weapons complex and how DOE 
wil} accomplish this. The ROD will 
explain how DOE has balanced 
environmental considerations against 
other factors, such as cost and 
engineering feasibility, in reaching its 
decision. Among other things, the ROD 
will include a decision regarding the 
siting of weapons complex facilities, 
now located at the Rocky Flats Plant, 
and co-location of other facilities. 

It is anticipated that the ROD will 


serve as the basis for a final 
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reconfiguration plan for Complex 21. 
The plan will help guide DOE in future 
site-specific and project-specific 
decisionmaking. If necessary, the PEIS 
and the reconfiguration plan may be 
supplemented later, if there is a need to 
change or augment the programmatic 
decisions. 

In addition to the ROD on the 
configuration of Complex 21, DOE will 
prepare a ROD to address the mid-term 
co ation for the plutonium 
fabrication functions of the weapons 
complex. If DOE determines that there is 
a need to establish a means to 
manufacture plutonium parts prior to 
implementing Complex 21, this ROD 
would establish the timing and method 
to meet that need. The ROD will address 
whether replacement plutonium 
facilities would be needed in the mid- 
term, and, if so, siting and construction 
considerations for those facilities. The 
ROD on the mid-term configuration may 
be issued independently from the ROD 


on Complex 21. 
Interim actions. DOE may propose, 


analyze, and implement some actions 
pertaining to the nuclear weapons 
complex in the interim while the PEIS is 
being prepared. However, under the 
provisions of the CEQ regulations, while 
the PEIS is in progress DOE may not: 


Undertake in the interim any major Federal 
action covered by the program which may 
significantly affect the quality of the human 


environment unless such action: 


(1) Is justified independently of the 


program; 

(2) Is itself accompanied by an adequate 
environmental impact statement; and 

(3) Will not prejudice the ultimate decision 
on this program. Interim action prejudices the 
ultimate decision on the program when it 
tends to determine subsequent development 
or limit alternatives. 
(40 CFR 1506.1(c}} 


DOE is currently in the process of 
preparing or contemplating several EISs 
on actions related to those covered by 
this PEIS. There are listed in Table 3, - 
with an explanation of their relationship 
to this PEIS. DOE intends to complete 
related ElSs according to their current 
schedules. As part of the ElSs listed in 
Table 3, DOE has requested (or will 
soon request) public comment on the 
scope of the NEPA review; their scope 
will not be revisited in this PETS. 

. Classified material. DOE will review 
classified material, including the 
classified version of the Reconfiguration 
Study, while preparing the PEIS. DOE 
anticipates that the completed PEIS, and 
its associated ROD, may include 
classified material which will not be 


available for general public review. This 
material would, however, be considered 
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by DOE in reaching a decision on 
configuration of the complex. The 
ensuring nuclear weapons complex 
reconfiguration plan would include an 
unclassified summary document which 
would be available for public 
distribution and a classified report 
which would not be made available to 
the general public. 


Table 3 


Related DOE Environmental Impact 
Statements (EISs) in Preparation or 
Under Consideration 


Programmatic EISs 


Environmental restoration and waste 
management PEIS—Current status: 
Notice of Intent (NOI) published on 
October 22, 1990 (55 FR 42633). 

Relationship to reconfiguration PEIS: 
Will analyze alternative means for 
managing DOE’s nuclear, hazardous, 
mixed, and other wastes; transportation 
implications of waste disposal; and 
environmental restoration at DOE sites. 
Will address the waste management 
implications of activities within the 
nuclear weapons complex; however the 
volume of waste generated by the 
nuclear weapons complex is a small 
portion of the total volume of waste 
considered. Will describe environmental 
restoration activitives which would be 
required for the eventual 
decontamination and decommissioning 
of DOE facilities, including those at 
weapons complex sites. 

New production reactor EIS—Current 
status: NOI published on September 16, 
1988 (53 FR 36094); draft EIS scheduled 
to be issued early in 1991. 

Relationship to reconfiguration PEIS: 
Will analyze alternative means of 
providing tritium capacity to meet the 
nation’s defense requirements well into 
the 21st century, including selection of 
one or more sites and/or technologies 
for production reactors. Would be an 
“interim action” under the CEQ 
regulations; serves as the DOE's 
programmatic look at new tritium 
production capacity. Project-specific 
siting and technology decisions made 
through this EIS will be considered to be 
part of Complex 21, and would serve as 
— the “no action” alternative in the 
PEIS. 


Site-wide EISs 


Lawrence Livermore site-wide EIS— 
Current status: NOI published on 
October 5, 1990 (55 FR 41048); draft EIS 
scheduled to be issued by December 
1991. 

Relationship to reconfiguration PEIS: 
Will analyze impacts of continuing near- 
term operations at the Lawrence 
Livermore National Laboratory and 


Sandia National Laboratory, Livermore, 
to meet the requirements of both NEPA 
and the California Environmental 
Quality Act. Will look at alternative 
locations for activities that are not part 
of the weapons complex; consideration 
of relocating weapons functions will be 
examined in the PEIJS. 

Rocky Flats site-wide EIS—Current 
status: Authorized by Secretary on 
September 24, 1990; NOI scheduled to be 
published in early 1991. 

Relationship to reconfiguration PETS: 
Will analyze impacts of managment of 
the Rocky Flats Plant until Complex 21 
is implemented; consideration of 
relocating plutonium facilities in the 
mid-term, and all weapons facilities in 


the long-term, will be examined in the 
PEIS. 


Project-specific ElSs 


Plutonium Recovery Modification 
Project—Current status: NOI published 
on May 30, 1990 (55 FR 21919); schedule 
for issuing the draft EIS depends on 
project funding. 

Relationship to reconfiguration PEIS: 
Will analyze impacts of constructing 
and operating the project at the Rocky 
Flats Plant, either solely as a means to 
process plutonium residues now stored 
on-site, or, in addition to reprocessing, 
as a means for recovering plutonium 
metal from scrap and returned weapons 
components. Would be an “interim 
action” under the CEQ regulations. 
Consideration of relocating plutonium 
facilities in both the mid-term and long- 
term will be examined in the PEIS. 

Savannah River reactor operation 
EIS—Current Status: Draft EIS 
published in May 1990; final EIS issued 
in December 1990 (DOE/EIS-0147); ROD 
issued on February 4, 1991. 

Relationship to reconfiguration PEIS: 
Analyzes impacts of continued 
operation of one, two, and/or three 
existing production reactors at the 
Savannah River Site, at least until new 
production reactor capacity is 
demonstrated. Serves as the basis for 
the “no action” alternative in the New 
Production Reactor EIS. Could serve as 
part of the environmental baseline for 
the “no action” alternative in the PEIS, 
depending on DOE decisions regarding 
the New Production Reactor EIS. The 
PEIS will examine the future long- 
term mission of the production reactors 
as will as other nuclear weapons 
complex functions now located at the 
site. 

Special nuclear materials 
laboratory—Current status: NOI 
published on January 12, 1990 (55 FR 
1251); schedule for issuing the draft EIS 
depends on project funding. 
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Relationship to reconfiguration PEIS: 
Will analyze impacts of constructing 
and operating a new laboratory building 
at Los Alamos National Laboratory. The 
new laboratory would replace an older, 
obsolete building and consolidate 
certain functions currently performed to 
support the Low Alamos Plutonium _, 
Facility. Would be an “interim action” 
under the CEQ regulations. 

Note: DOE's Office of Environmental 


Restoration and Waste Management may 
prepare other, project-specific NEPA reviews 


of environmental restoration, waste 
management, or decommissioning and 
decontamination; these are not listed here. 

DOE Configuration Review 
Committee. In 1988, through the 
National Defense Authorization Act for 
Fiscal Years 1988/1989 (Pub. L. 100-180}, 
Congress directed that a study be 
conducted and a plan prepared by the 
President “for the modernization of the 
nuclear weapons complex that takes 
into account the overall size, productive 
capacity, technology base, and 
investment strategy necessary to 
support long-term security objectives.” 
The product of that study, the “Nuclear 
Weapons Complex Modernization 
Report,” was submitted to Congress by 
the President on January 12, 1989. It 
called for extensive modernization of 
DOE nuclear weapons complex facilities 
over the next 15 to 20 years, and a major 
program of environmental restoration 
and waste management. 

After the report was submitted to 
Congress, DOE identified additional 
problems at its facilities, particularly 
with respect to environmental 
compliance and waste management 
issues. As a result, the Secretary of 
Energy established the Configuration 
Review Committee in September 1989 to 
examine the assumptions and 
conclusions of the President's report to 
Congress pertaining to modernization of 
the nuclear weapons complex. (The 
Secretary formed a separate 
Departmental organization, the Office of 
Environmental Restoration and Waste 
Management, to address those problems 
on a programmatic basis. As noted _ 
above, DOE is preparing a separate PEIS 
to examine environmental restoration 
and waste management issues.) 

The Configuration Review Committee 
has prepared a Reconfiguration Study 
which presents a reassessment of the 
current problems facing the complex, 
outlines expectations for the complex of 
the 21st century, and charts a proposed 
course for achieving Complex 21. The 
study examines the requirements 
needed to ensure that DOE’s national 
security responsibilities will be carried 
out efficiently, and in a manner that will 
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protect the environment and safegn 
the health and safety of employees. aa 
public. The Reconfiguration Study 
contains material which is expected to 
serve as a basis for certain assumptions 
and analyses in the PEIS, although the 
PEIS may analyze a broader range of 
issues and alternatives. DOE has 
prepared both a classified and an 
unclassified version of the 
Reconfiguration Study; DOE will 
consider the classification material 
while preparing the PEIS. The 
unclassified version of the 
Reconfiguration Study is publicly 
available from DOE upon request. 

Invitation to comment. DOE invites 
comments on the scope of this PEIS from 
all interested parties, including affected 
Federal, State and local agencies and 
Indian tribes. DOE solicits comments 
regarding the scope of the PEIS analysis, 
suggestions on significant environmental 
issues, alternatives to be included in the 
PEIS, and other content. 

To ensure consideration in preparing 
the draft PEIS, written comments must 
be postmarked by the date indicated 
above. Late comments will be 
considered to the extent practicable. 

Agencies, organizations, and the 
general public are invited to present oral 
comments pertinent to preparation of 
the PEIS at public scoping meetings. 
DOE will also accept written material at 
the meetings. Written and oral 
comments will be given equal weight in 
the scoping process. 

DOE will hold public scoping 
meetings in Washington, DC., near each 
of.the 13 major sites of the nuclear 
weapons complex, and near any other 
site identified by the Site Evaluation 
Panel for consideration for relocation of 
the weapons complex facilities now 
located at the Rocky Flats Plant, and co- 
located facilities. The time, date and 
location for these meetings will be 
announced by DOE in the Federal 
Register in about March 1991, and/or at 
the time DOE announces the list of 
qualified candidate sites identified by 
the Site Evaluation Panel (expected to 
be on or about July 1, 1991). Public 
meetings will be held at least two weeks 
after notice is given in the Federal 
Register. The meetings also will be 
publicized in local media and other 
means as appropriate. 

The Federal Register Notice 
announcing the meetings will provide 
rules for conduct of the meetings. In 
general, DOE will designate a — 
officer to chair each meeting. Th 
presiding officer will establish the order 
of speakers and any additional 
procedures necessary to conduct the 
meetings. Speakers will be asked to 
register co speak, and given equal time 


to present their remarks {approximately 
five minutes each). DOE will not 
question speakers; however, the 
presiding officer may ask speakers to 
clarify their statements to assure that 
DOE fully understands the comment. 
DOE will prepare transcripts of the 
scoping meetings and make these 
available for public review. 

DOE will announce the availability of 
the draft PEIS, when completed, in the 
Federal Register, and will solicit public 
review and comment on the unclassified 
portion of the draft PEIS. Comments on 
the draft will be considered in preparing 
the final PEIS. 

Beer documents. The 
unclassified Reconfiguration Study, the 
E1Ss listed in Table 3, transcripts of the 
public scoping meetings, and other 
unclassified supporting information will 
be available for public review at the 
DOE public reading rooms listed below. 


California 


“US. Department of Energy, San 


Francisco Operations Office, 1333 
Broadway, Oakland, California 94612, 
(415) 273-4428. 


Colorado 


U.S. Department of Energy, Rocky Flats 
Public Reading Room, Front Range 
Community College Library, 3645 
West 112th Avenue, Westminster, 
Colorado 80030, (303) 469-4435. 


Idaho 


U.S. Department of Energy, Idaho 
Operations Office, Public Reading 
Room, 1776 Science Center Drive, P.O. 
Box 1625, Idaho Falls, Idaho 83402, 
(208) 526-1191. 


Illinois 


U.S. Department of Energy, Chicago 
Operations Office, 9800 South Cass 
Avenue, Argonne, Illinois 60439, (708) 
972-2010. 


New Mexico 


U.S. Department of Energy, Albuquerque 
Operations Office, Pennsylvania and 
8th Streets, P.O. Box 5400, Kirtland 
Air Force Base, New Mexico 87115, 
(505) 845-5163. 


Nevada 


U.S. Department of Energy, Nevada 
Operations Office, 2753 South 
Highland Drive, Las Vegas, Nevada 
89193, (702) 295-1274. 


South Carolina 


U.S. Department of Energy Reading 
Room, University of South Carolina, 
Aiken Campus, Writing Center, 171 
University Parkway, Aiken, South 


Carolina 29801, (803) 648-6851, 


Extension 3262. 


Tennessee 


US. Department of Energy, Onk Ridge 
Operations Office, Freedom of 


Information Officer, 200 
Administration Road, room G—Z09g, 
P.O. Box 2001, Oak Ridge, Tennessee 


37831, (615) 576-9344 or 576-1216. 


Washington 
U.S. Department of Energy, Richland 

Operations Office, 825 Jadwin 

Avenue, room 157, P.O. Box 1970, Mail 

Stop A1-65, Richland, Washington 

99352, (509) 376-8583. 

Washington, DC 
U.S. Department of Energy, Freedom of 

Information Reading Room, room 1E- 

190, Forrestal Building, 1000 

Independence Avenue, SW., 

Washington, DC 20585, (202) 586-6020. 

For information on the availability of 
specific documents and hours of 
operation, please contact the reading 
rooms at the telephone numbers 
provided. 

Signed in Washington, DC this 6th day of 
February, 1991, for the United States 
Department of Energy. 

Paul L. Ziemer, 

Assistant Secretary, Environment, Safety and 
Health. 

[FR Doc. 91-3206 Filed 2-8-91; 8:45 am] 
BILLING CODE 6450-01-™ 


DEPARTMENT OF ENERGY 
Availability; Invitation for Site 


AGENCY: Department of Energy. 
ACTION: Notice of availability of an 
invitation for site proposals, nuclear 
weapons complex reconfiguration Site. 


suMMaRy: The Department of Energy 
(DOE) announces the availability of its 
Invitation for Site Proposals to solicit 
offers of land to be used to construct 
and operate one or more nuclear 
weapons production facilities. DOE has 
proposed relocating the nuclear 
weapons facilities now located at the 
Rocky Flats Plant near Golden, 
Colorado. In addition, DOE is 
considering the feasibility of co-locating 
other nuclear weapons complex 
facilities on the site eventually chosen 
for relocating the Rocky Flats facilities. 
DATES: The Invitation for Site Proposals 
is available on the date of this Notice. 
Proposals are due at the office in 
Washington DC on June 3, 1991. 
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ADDRESSES: For copies of the Invitation 
for Site Proposals, please submit a 
written request to: Robert J. Ghetti, Site 
Evaluation Panel, U.S. Department of 
Energy, DP-22, room A-384, 19901 
Germantown Road, Germantown MD 
20874, (301) 353-5277. 

For further information, please contact 
DOE at the above address or telephone 
number. 

SUPPLEMENTARY INFORMATION: With this 
announcement, DOE is initiating a site- 
evaluation process by inviting Federal 
agencies, States, and others to propose 
to provide DOE with land, at no cost to 
the Federal government, for a site on 
which to construct and operate facilities 
to replace those currently located at the 
Rocky Flats Plant, or a consolidated site 
to construct and operate several nuclear 
weapons complex facilities. The 
relocation site will occupy at least 5,000 
acres, and must be entirely located 


within the United States. DOE has 
formed a Site Evaluation Panel to 
evaluate sites offered in response to this 
Invitation. Offers will be evaluated on 
the following factors: population density 
and distribution; environmental, safety 
and health considerations; 
socioeconomics; siting flexibility; siting 
availability; and transportation. The 
Panel will also evaluate certain DOE 
sites. Both DOE sites and those 
proposed in response to this Invitation 
will be evaluated against the same 
criteria. 

The Panel's evaluation will be used to 
assist DOE in the development of a set 
of “reasonable alternatives” to be 
considered in DOE's programmatic 
environmental impact statement (PEIS) 
on reconfiguration of the nuclear 
weapons complex. DOE concurrently 
has issued its Notice of Intent to prepare 
the PEIS and this Notice of Availability; 


see the Notice of Intent for information 
regarding the PEIS review and 
identification of candidate DOE sites. 
DOE will prepare a Record of Decision 
following completion of the PEIS which 
will document, among other things, 
DOE's decision regarding relocation of 
the facilities discussed above. This 
aspect of the ROD may include either: 
(1) A decision to select a new site for - 
relocating one or more existing DOE 
facilities; (2) a decision to select more 
than one site for relocating more than 
one existing DOE facility; or (3) a 
decision not to select a site for 
relocating existing DOE facilities. 
Signed in Washington, DC for the United 
States Department of Energy. 
Richard A. Claytor, 
Assistant Secretary, Defense Programs. 
[FR Doc. 91-3207 Filed 2-8-91; 8:45 am] 
BILLING CODE 6450-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL 3903-8) 


National Priorities List for 
Uncontrolled Hazardous Waste Sites 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: The Environmental Protection 


Agency (“EPA”) is amending appendix B 
of the National Oil and Hazardous 
Substances Pollution Contingency Plan 
(“NCP”), 40 CFR part 300, which was 
originally promulgated on July 16, 1982, 
pursuant to section 105 of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (“CERCLA”). CERCLA has 
since been amended by the Superfund 
Amendments and Reauthorization Act 
of 1986 (“SARA”) and is implemented 
by Executive Order 12580 (52 FR 2933, 
January 29, 1987). CERCLA requires that 
the NCP include a list of national 
priorities the known releases or 
threatened releases of hazardous 
substances, pollutants, or contaminants 
throughout the United States, and that 
the list be revised at least annually. The 
National Priorities List (“NPL”), initially 
promulgated as appendix B of the NCP 
on September 8, 1983 (48 FR 40658), 
constitutes this list and is being revised 
today by the.addition of 5 sites. Based 
on a review of public nomments on 
these sites, EPA has decided that they 
meet the eligibility requirements of the 
NPL and are consistent with the 
Agency's listing policies. In addition, 
today's action withdraws the proposal 
of 8 other sites for inclusion on the NPL. 
Six sites previously proposed for the 
NPL have had no final disposition to 
date. Information supporting these 
actions is contained in the Superfund 
Public Dockets. 

This rule results in a final NPL of 1,189 
sites, 116 of them in the Federal section; 
no sites remain proposed to the NPL. 
EFFECTIVE DATE: The effective date for 
this amendment to the NCP shall be 
March 13, 1991. CERCLA section 305 
provides for a legislative veto of 
regulations promulgated under CERCLA. 
Although INS v. Chadha 462 U.S. 919, 
103 S. Ct. 2764 (1983), cast the validity of 
the legislative veto into question, EPA 
has transmitted a copy of this regulation 
to the Secretary of the Senate and the 
Clerk of the House of Representatives. If 
any action by Congress calls the 
effective date of this regulation into 
question, the Agency will publish a 


notice of clarification in the Federal 
Register. 

appresses: Addresses for the 
Headquarters and Regional dockets 
follow. For further details on what fhese 
dockets contain, see Section I of the 
“Supplementary Information” portion of 
this preamble. 


Docket Coordinator, Headquarters, US. 
EPA CERCLA Docket Office, OS-245, 
Waterside Mall, 401 M Street, SW., 
Washington, DC 20460, 202/382-3046 

Evo Cunha, Region 1, U.S. EPA Waste 
Management Records Center, HES- 
CAN 6, J.F. Kennedy Federal Building, 
Boston, MA 02203, 617/573-5729 

Document Control Center, Superfund 
Docket, U.S. EPA, Region 2, 26 Federal 
Plaza, 7th Floor, Room 740, New Yerk, 
NY 10278, Latchmin Serrano, 212/264— 
5540, Ophelia Brown, 212/264-1154 

Diane McCreary, Region 3, U.S. EPA 
Library, 5th Floor, 841 Chestnut 
Building, 9th & Chestnut Streets, 
Philadelphia, PA 19107, 215/597-0580 

Beverly Fulwood, Region 4, U.S. EPA 
Library, Room G-6, 345 Courtland 
Street, NE., Atlanta, GA 30365, 404/ 
347-4218 

Cathy Freeman, Region 5, U.S. EPA, 5 
HSM-TUB 7, 230 South Dearborsi 
Street, Chicago, IL 60604, 312/886-6214 

Jana Harvill, Region 6, U.S. EPA, 1445 
Ross Avenue, Mail Code 6H-MA, 
Dallas, TX 75202-2733, 214/655-6740 

Steven Wyman, Region 7, U.S. EPA 
Library, 726 Minnesota Avenue, 
Kansas City, KS 66101, 913/551-7281 

Barbara Wagner, Region 8, U.S. EPA 
‘Library, 999 18th ‘Street, Suite 500, 
Denver, CO 80202-2405, 303/293-2444 

Lisa Nelson, Region 9, U.S. EPA, 75 
Hawthorne Street, San Francisce, CA 
94105, 415/744-2347 

David Bennett, Region 10, U.S. EPA, Sth 
Fleor, 1200. 6th Avenue, Mail Stap 
HW-093, Seattle, WA 98101, 208/442- 
2103. 

FOR FURTHER INFORMATION CONTACT: 

Robert Myers, Hazardous Site 

Evaluation Division, Office of 

Emergency and Remedial Response 

(OS-230), U.S. Environmental Protection 

Agency, 401 M Street, SW., Washington, 

DC, 20460, or the Superfund Hotline, 

Phone (800) 424-9346 or (703) 920-8820 in 

the Washington, DC, metropolitan area). 

SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Introduction 

II. Purpose and Implementation of the NPL 

Ill. NPL Update Process 

IV. Statutory Requirements and Listing 
Policies 

V. Disposition of Sites in Today's Final Rule 

VL Disposition of All Proposed Sites/Pedteral 
Facility Sites 

VII. Regulatory Impact Analysis 
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VIM. Regulatory Flexibility Act Analysis 
L Introduction 


Background 


in 2980, Congress enacted the 
‘Comprehensive Environmental 
Response, Compensation, and Liability 
Act, 42 U.S.C. sections 9601-9675 
{“CERCLA” or the “Act”), in response to 
‘the dangers of uncontrolled hazardous 
waste sites. CERCLA was amended in 
1986 by the Superfund Amendments and 
Reauthorization Act (“SARA”), Public 
Law No. 99-499, stat. 1613 et seq. To 
implement CERCLA, the Environmental 
Protection Agency (“EPA” or “the 
Agency”) promulgated the revised 
National Oil and Hazardous Substances 
Pollution Contingency Plan (“NCP”), 40 
(CFR part 300, on July 16, 1982 (47 FR 
31180) pursuant to CERCLA section 105 
and Executive Order 12316 (46 FR 42237, 
August 20, 1981). The NCP, further 
revised by EPA on September 16, 1985 
{(50FR 37624) and November 20, 1986 (50 
FR 47912), sets forth guidelines and 
procedures needed to respond under 
‘CERCLA to releases and threatened 
releases of hazardous substances, 
pollutants, or contaminants. On March 
®, 1390 (55 FR 8666), EPA revised the 
NCP in response to SARA. 

Section 105(a)(8)(A) of CERCLA, as 
amended by SARA, requires that the 
NCP include * ‘criteria for determining 

among releases or threatened . 
releases throughout the United States 
for the purpose of taking remedial action 
and, to the extent practicable taking into 
acoount the potential urgency of such 
action, for the purpose of taking removal 
action.” Removal action involves 
cleanup or other actions that are taken 
in response to releases or threats of 
Teleases on a short-term or temporary 
basis (CERCLA section 101(23)). 
Remedial action tends to be long-term in 
nature and involves response actions 
that are consistent with a permanent 
remedy for a release (CERCLA section 
101{24)). Criteria for determining 
priorities for possible remedial actions 
fimanced by the Trust Fund established 
wnder CERCLA are included in the 
Hazard Ranking System (“HRS”), which 
EPA promulgated as appendix A of the 
NCP (47 FR 31219, July 16, 1982). 

On December 14, 1990 (55 FR 51532), 
EPA finalized revisions to the HRS in 
response to CERCLA section 105(c), 
added by SARA. The effective date for 
these revisions is March 14, 1991. Until 
this effective date, EPA will continue to 
use the current HRS in accordance with 
CERCLA section 105(c)(1) and 
‘Congressional intent, as explained in 54 
PR 13299 (March 31, 1989). 
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Based in large part on the HRS, and 
pursuant to section 105(a)(8)(B) of 
CERCLA, as amended by SARA, EPA 
prepared a list of national priorities 
among the known releases or threatened 
releases of hazardous substances, 
pollutants, or contaminants throughout 
the United States (the “National _ 
Priorities List” or “NPL”). The list has 
been promulgated as appendix B of the 
NCP. A site may undergo CERCLA- 
financed remedial action only after it is 
placed on the NPL, as provided in the 
NCP at 40 CFR 300.425(b)(1) (55 FR 8845, 
March 8, 1990). As CERCLA section 
105(a)(8)(b) states, the NPL is a listing of 
“releases or threatened releases” of 
hazardous substances, pollutants, or 
contaminants. For simplicity, the 
discussion below may refer to these 
“releases or threatened releases” 
interchangeably as “releases”, 
“facilities”, or “sites”. 

An original NPL of 406 sites was 
promulgated on September 8, 1983 (48 
FR 40658). Pursuant to CERCLA section 
105(a)(8)(B), which requires that the NPL 
be revised at least annually, the NPL has 
been updated periodically, most recently 
on August 30, 1990 (55 FR 35502). The 
Agency also has proposed adding new 
sites to the NPL, most recently on 
October 26, 1989 (54 FR 43778). 

EPA may delete sites from the NPL 
when no further response is appropriate, 
as provided in the NCP at 40 CFR 
300.425(e) (55 FR 8845, March 8, 1990). 
To date, the Agency has deleted 33 sites 
from the final NPL, most recently the 
following four sites are deleted. 

The sites to be deleted from the NPL 
are: 


International Minerals & Chemical Corp. 
(Terre Haute East Plant) in Terre Haute, 
Indiana 


A Notice of Intent to Delete for this 
site was published September 22, 1989 - 
(54 FR 39009). The closing date for 
comments on the Notice of Intent to 
Delete was October 23, 1989. EPA 
received one comment regarding 
perpetual monitoring of the site. No 
change in EPA's intention to delete the 
site resulted from the comment because 
the response action eliminated the need 
for such monitoring. The comment and 
EPA’s response are contained in a 
Responsiveness Summary available 
through the Region V Office of Public 
Affairs (address above). 


Petersen Sand & Gravel in Libertyville, 
Illinois 


A Notice of Intent to Delete for this 
site was published September 22, 1989 
(54 FR 39011). The closing date for 
comments on the Notice of Intent to 


Delete was October 23, 1989. EPA 
received no comments. 


Poer Farm in Hancock County, Indiana 


A Notice of Intent to Delete for this 
site was published September 21, 1989 
(54 FR 38876). The closing date for 
comments on the Notice of Intent to 
Delete was October 23, 1989. EPA 
received no comments. 


Whitehall Municipal Wells in Whitehall, 
Michigan 

A Notice of Intent to Delete for this 
site was published September 21, 1990 
(55 FR 38816). The closing date for 
comments on the Notice of Intent to 
Delete was October 30, 1990. EPA 
received one comment in support of site 
deletion. The comment and EPA's 
response are contained in a 
Responsiveness Summary available 
through the Region V Office of Public 
Affairs (address above). 

Sites on the NPL may be the subject of 
Hazardous Substances Superfund 
(Fund-) financed remedial actions. Any 
site deleted from the NPL remains 
eligible for Fund-financed remedial 
actions in the unlikely event that 
conditions at the site warrant such 
action. Section 300.425(e)(3) of the NCP 
states that sites deleted from the NPL 
are eligible for further Fund-financed 
actions should future conditions warrant 
such action. Deletion of a site from the 
NPL does not affect responsible party 
liability or impede agency efforts to 
recover costs associated with response 
efforts. 

This rule adds 6 sites to the NPL; 14 
other sites previously proposed for the 
NPL are not being added. Of these 14 
sites, three have HRS scores below 28.50 
based on the information currently 
available to the Agency, four can be 
addressed under corrective action 
authorities of Subtitle C of the Resource 
Conservation and Recovery Act 
(RCRA), and one site no longer meets 
the health advisory criterion on which 
its proposal was based. The Agency is 
making no final decision with respect to 
the other six sites, for reasons discussed 
elsewhere in this preamble. EPA has 
carefully considered public comments 
submitted for the sites in this final rule 
and has made certain modifications in 
response to those comments. This rule 
results in a final NPL of 1,189 sites, 116 
of them in the Federal section. These 
1,189 sites include 14 sites in the 
construction completion category as 
discussed in a notice elsewhere in - 
today’s Federal Register. 


Information Available to the Public 


The Headquarters and Regional public 
dockets for the NPL (see ADDRESSES 


5599 


portion of this notice) contain 
documents relating to the evaluation 
and scoring of sites in this final rule. The 
dockets are available for viewing, by 
appointment only, after the appearance 
of this notice. The hours of operation for 
the Headquarters docket are from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, excluding Federal holidays. 
Please contact individual Regional 
dockets for hours. 


The Headquarters docket contains 
HRS score sheets for each final site; a 
Documentation Record for each site 
describing the information used to 
compute the score; pertinent information 
for any site affected by special study 
waste or other requirements, or RCRA 
or other listing policies; a list of 
documents referenced in the 
Documentation Record; comments 
received; and the Agency’s response to 
those comments. The Agency's 
responses are. contained in the “Support 
Document for the Revised National 
Priorities List Final Rule—February 
1991.” 


Each Regional docket includes all 
information available in the 
Headquarters docket for sites in that 
Region, as well as the actual reference 
documents, which contain the data 
principally relied upon by EPA in 
calculating or evaluating the HRS scores 
for sites in that Region. These reference 
documents are available only in the 
Regional dockets. They may be viewed, 
by appointment only, in the appropriate 
Regional Docket or Superfund Branch 
Office. Requests for copies may be 
directed to the appropriate Regional 
Docket or Superfund Branch. An 
informal written request, rather than a 
formal request,-should be the ordinary 
procedure for obtaining copies of any ot 
these documents. 


II. Purpose and Implementation of the 
NPL 


Purpose 


The primary purpose of the NPL is 
stated in the legislative history of 
CERCLA (Report of the Senate 
Committee on Environment and Public 
Works, Senate Rep. No. 96-848, 96th 
Cong., 2d Sess. 60 (1980)): 


The priority lists serve primarily 
informational purposes, identifying for the 
States and the public those facilities and sites 
or other releases which appear to warrant 
remedial actions. Inclusion of a facility or site 
on the list does not in itself reflect a judgment 
of the activities of its owner or operator, it 
does not require those persons to undertake 
any action, nor does it assign liability to any 
person. Subsequent government action in the 
form of remedial actions or enforcement 
actions will be necessary in order to do so, 
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and these actions will be attended by all 
appropriate precedural safeguards. 


The purpose of the NPL, therefore, is 
primarily to serve as an informational 
and management tool. The initial 
identification of a site for the NPL is 
intended primarily to guide EPA in 
determining which sites warrant further 
investigation to assess the nature and 
extent of the public health and 
environmental risks associated with the 
site and to determine what ‘CERCLA- 
financed remedial action(s), if any, may 
be appropriate. The NPL also serves to 
notify the public of sites EPA believes 
warrant further investigation. Finally, 
listing a site may, to the extent that 
potentially responsible parties are 
identifiable at the time of listing, serve 
as notice to such parties that ‘the Agency 
may initiate CERCLA -financed remedial 
action. 

Implementation 

A site may undergo remedial action 
financed by the Trust Fund established 
under CERCLA (“Superfund”) only after 
it is placed on the final NPL as outlined 
in the NCP at 40 CPR 300.425(b)(1) (55 
FR 8845, March 8, 1996). However, EPA 
may take enforcement actions under 
CERCLA or other applicable statutes 
against responsible parties regardless of 
whether the site is on ‘the NPL, 
as a practical matter, the focus of EPA's 
enforcement actions has been and will 
continue to be on NPL sites. Similarly, in 
the case of removal actions, EPA has the 
authority te act at any site, whether 
listed or not, that meets the criteria of 
the NCP at 40 CFR 300.415 (55 FR 6842, 
March 8, #990). 

EPA's policy is te pursue cleanup of 
NPL sites using all the appropriate 
response and/or enforcement .actions 
available to the Agency, including 
autherities other than CERCLA. The 
Agency will decide on a site-by-site 
basis whether to take enforcement or 
other action under CERCLA or other 
authorities, proceed directly with 
CERCLA-financed response actions and 
seek to recover response costs after 
cleanup, or do both. To the extent 
feasible, once sites.are on the NPL, EPA 
will determine high-priority candidates 
for Superfund-financed response action 
and/or enforcement action through both 
State and Federal initiatives. These 
determinations will take into account 
which approach is more likely to most 
expeditiously accomplish cleanup of the 
site while using CERCLA’s limited 
resources as efficiently as possible. 

Remedial response actions will not 
necessarily ‘be funded in the same order 
as a site's ranking on the NPL—that is, 
its HRS score. The information collected 


to develop HRS scores is not sufficient 
in itself to determine either the extent of 
contamination or the appropriate 
response for a particular site. EPA relies 
on further, more detailed studies in the 
remedial investigation /feasibility study 
(RI/FS) to address these concerns. 

The Ri/FS determines the nature and 
extent of the threat posed by the release 
or threatened release. Tt also takes into 
account the amount of contaminants in 
the environment, the risk to affected 
populations and.environment, the cost 
to correct problems at the site, and the 
response.actions that have been taken 
by potentially responsible parties or 
others. Decisions on the type and extent 
of action, if any, to be taken at these 
sites are made in accordance with 
subpart E of the NCP (55 FR 8839, March 
8, 1990). After conducting these 
additional studies, EPA may conclude 
that it is not desirable to initiate a 
CERCLA remedial action at some sites 
on the NPL because of more pressing 
needs at other sites, or because a 
private party cleanup is already 
underway pursuant to an enforcement 
action. Given the limited resources 
available in the Trust Fund, the Agency 
must carefully balance the relative 
needs for response at the numerous sites 
it has studied. It is also possible that 
EPA will conclude after further analysis 
that the site does not warrant remedial 
action. 

Revisions to the NPL such as today's 
rulemaking may move some previously 
listed sites to a lower position on the 
NPL. However, if EPA has initiated 
action such as an RI/FS at a site, it does 
not intend to cease such actions to 
determine if a subsequently listed site 
should have a higher priority for 
funding. Rather, the Agency will 
continue funding site studies and 
remedial actions once they have been 
initiated, even if higher-scoring sites are 
later added to the NPL. 

Ri/FS at Proposed Sites. An Ri/FS 
may ‘be performed at proposed sites {or 
even sites that have not yet been 
proposed for the NPL) purswant ‘to ‘the 
Agency's removal authority under 
CERCLA, ‘as outlined in the NCP at 40 
CFR 300.425(b)(1) (55 FR 8845, March 8, 
1990). Section 101(23) of CERCLA 
defines “remove” or “removal” to 
include “such actions as may ‘be 
necessary to monitor, assess and 
evaluate the release or threat of release 
* * *” The definition of “removal” also 
includes “action taken under section 
104(b) of this Act* * *,” which 
authorizes the Agency te perform 
studies, investigations, and other 
information-gathering activities. 

ough an R1/FS generally is 
conducted at a site after the site has 


been placed on the NPL, in a number of 
circumstances the Agency elects to 
conduct an RI/FS at a proposed NPL site 
in preparation for a possible CERCLA- 
financed remedial action, such as when 
the Agency believes that a delay may 
create unnecessary risks to human 
a or the environment. In addition, 

the Agency may conduct an RI/FS to 
assist in determining whether to conduct 
a removal or enforcement action at a 
site. 

Facility (Site) Boundaries. The NPL 
does not describe releases in precise 
geographical terms, and the agency 
believes that it would be neither feasible 
nor consistent with the limited purpose 
of the NPL {as the mere identification of. 
releases), for it ‘to do so. CERCLA 
section 105(a)(8){B) directs EPA to list 
national priorities among the known 
“releases or threatened releases” of 
hazardous substances. Thus, the 
purpose of the NPL is merely to identify 
releases of hazardous substances that 
are priorities for further evaluation. The 
names of sites are provided for 
identification purposes only; the sites 
are not limited to {or coextensive with) 
the boundaries of properties that may be 
refered to in the name. Of course, HRS 
data upon which listing is based will, to 
some extent, describe which release is 
at issue; that is, the NPL site would 
include [but not be limited to) all 
releases evaluated as part of that HRS 
analysis (including noncontiguous 
releases evaluated under the NPL 
aggregation policy, see 48 FR 40663 
(September ’8, 1983)). 

identifying a release or facility on the | 
NPL ! provides notice that the entire 
facility will be addressed; the facility 
includes the source or sources of 
contamination and any area where a 
hazardous substance release has “come 
to be located” {CERCLA section 101(9}). 
The listing process is not intended to 
define or reflect the “boundaries” of 
such facilities or releases. In fact, 
CERCLA does not refer ‘to site 
“boundaries”, and that term has Tittle or 
no legal significance. 

The NCP does provide that the néture 
and extent of the threat presented 'b 
release will be determined by an Ri RIES 
as more information is developed on site 
contamination (40 ‘CFR 300.430(d)(2) (55 
FR 8847, March 8, 1990)). During the Ri/ 
FS process, the release may be found to 


1 The terms‘ ‘and “release” are used 
interchangeably in CERCLA section 105{a)(8){B), 
which establishes the NPL. For ease of reference, 
EPA alse uses ‘the term “‘site”, which is not defined 
in CBROLA, in referring toa release or facilityon — 
the NPL. The term “site” is:meant to be aynonymeus 
with “facility” or “release” and is not meant to 
suggest ‘thet the listing is geographically defined. 





Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 5691 


be larger or smaller than was originally 
known, as more is learned about the 
source and the migration of the 
contamination. However, this inquiry 
focuses on an evaluation of the threat 
posed; the boundaries of the release 
need not be defined, and in any event 
are independent of listing, Moreover, it 
’ generally is impossible to discover the 
full extent of where the contamination 
“has come to be located” before all 
necessary studies and remedial work 
are completed at a site; indeed, the 
boundaries of the contamination can be 
expected to change over time. Thus, in 
most cases, it will be impossible to 
describe the boundaries of a release 
with certainty. At the same time, 
however, the RI/FS or the Record of 
Decision (which defines the remedy 
selected} may offer a useful indication 
to the public of the areas of 
contamination at which the Agency is 
considering taking a response action, 
based on information known at that 
time. 

For these reasons, the NPL need not 
be amended if further research into the 
extent of the contamination expands the 
apparent boundaries of the release. As 
discussed above, the NPL is only of 
limited significance, as it does not 
assign liability to any party or to the 
owner of any specific property. See 
Report of the Senate Committee on 
Environment and Public Works, Senate 
Rep. No. 96-848, 96th Cong., 2d Sess. 60 
(1980), quoted at 48 FR 40659 (September 
8, 1983). If a party wishes to contest 
liability for releases on discrete parcels 
of property, it may do so if and when the 
Agency brings an action against that 
party te recover costs or to compel a 
response action at that property. 

This view of the NPL as an initial 
identification of a release that is not 
subject to constant re-evaluation is 
consistent with the Agency’s policy of 
not rescoring NPL sites, or as stated in 
49 FR 37061, September 21, 1984: 

EPA recognizes that the NPL process 
cannot be perfect, and it is possible that 
errors exist or that new data will alter 
previous assumptions. Once the initial 
scoring effort is complete, however, the focus 
of EPA activity must be on oe sites 
in detail and determining the sppeceptate 
response. New data or errors can be 
considered in that process.* * * [T]he NPL 
series as a guide to EPA and does not 
determine liability or the need for response. 


Ill. NPL Update Process 

There are three mechanisms for 
placing sites on the NPL. The principal 
mechanism is the application of the 


HRS. The HRS serves as a screening 
device to evaluate the relative potential 
of uncontrolled hazardous substances to 


cause human health or safety problems, 
or ecological or environmental! damage. 
The HRS score is calculated by 
estimating risks presented in three 
potential “pathways” of human or 
environmental exposure: ground water, 
surface water, and air. Within each 
pathway of exposure, the HRS considers 
three categories of factors “that are 
designed to encompass most aspects of 
the likelihood of exposure to a 
hazardous substance through a release 
and the magnitude or degree of harm 
from such exposure”: (1) Factors that 
indicate the presence or likelihood of a 
release to the environment; (2) factors 
that indicate the nature and quantity of 
the substances presenting the potential 
threat; and (3} factors that indicate the 
human or environmental “targets” 
potentially at risk from the site. Factors 
within each of these three categories are 
assigned a numerical value according to 
a set scale. Once numerical values are 
computed for each factor, the HRS uses 
mathematical formulas that reflect the 
relative importance and 
interrelationships of the various factors 
to arrive at a final site score on a scale 
of 0 to 100. The resultant HRS score 
represents an estimate of the relative 
“probability and magnitude of harm to 
the human population or sensitive 
environment from exposvre to 
hazardous substances as a result of the 
contamination of ground water, surface 
water, or air” (47 FR 31180, July 16, 
1982). Those sites that score 28.50 or 
greater on the HRS are eligible for the 
NPL. 

Under the second mechanism for 
adding sites to the NPL, each State may 
designate a single site as its top priority, 
regardiess of the HRS score. This 
mechanism is provided by section 
105(a)(8}{B) of CERCLA, as amended by 
SARA, which requires that, to the extent 
practicable, the NPE include within the 
100 highest priorities, one facility 
designated by each State representing 
the greatest danger ta public health, 
welfare, or the environment among 
known facilities im the State. 

The third mechanism for listing, 
included in the NCP at 40 CFR 
300.425(c}{3] (55. FR 8845, March 8, 1990), 
has been used only in rare instances. It 
allows certain sites with HRS scores 
below 28.50: to be eligible for the NPL if 
all of the following occur: 


* The Agency for Toxic Substances 
and Disease Registry (ATSDR} of the 
U.S. Department of Health and Human 
Services has issued a health advisory 
that recommends dissociation of 


individuals from the release. 


« EPA determines that the release 
poses a significant threat to public 
health. 

© EPA anticipates that it will be more 
cost-effective to use its remedial 
authority than to use its removal 
authority to respond to the release. 

All of the sites in today’s final rule 
have been placed on the NPL based on 
their HRS scores. 

The EPA Regional Offices have the 
primary responsibility for screening 
sites that have been entered into the 
Comprehensive Environmental 
Response, Compensation and Liability 
Information System (CERCLIS}, 
computing HRS scores, and submitting 
candidate sites to the EPA 
Headquarters. States often play a major 
role in this process as well. EPA 
Regional Offices conduct a quality 
control review of any candidate sites 
submitted by the States. EPA 
Headquarters conducts further quality 
assurance audits to ensure accuracy and 
consistency among the various EPA and 
State offices participating in the scoring. 
The Agency then proposes the sites that 
meet one of the three criteria for listing 
(as well as statutory requirements and 
EPA’s listing policies} and solicits public 
comment on the proposal. Based on 
these comments and further review by 
EPA, the Agency determines final HRS 
scores and places those sites that still 
qualify on the final NPL. 


IV. Statutory Requirements and Listing 
Policies 

CERCLA restricts EPA's authority to 
respond to certain categories of releases 
of hazardous substances, pollutants, or 
contaminants by expressly 
some substances, such as petroleum, 
from the response program. In addition, 
CERCLA section 105f{a)(8}(B) directs 
EPA to list priority sites among the 
known releases or threatened releases 
of hazardous substances, pollutants, or 
contaminants, and section 105{a}(8)(A) 
directs EPA to consider certain 
enumerated and “other appropriate” 
factors im doing so. Thus, as a matter of 
policy, EPA has the discretion not to use 
CERCLA to respond to certain types of 
releases. Where other authorities exist, 
placing the site on the NPL for possible 
remedial action under CERCLA may not 
be appropriate. Therefore, EPA has 

hosen to defer certain types of sites 
from the NPL even through CERCLA 
may provide authority to respond. 

The Agency solicited comment on a 
policy to expand deferral to other 
Federal and State authorities (53 FR 
51415, December 21, 1988); however, that 
policy is not currently in effect and has 
not been applied to sites in this rule. The 





Agency has committed not to implement 
any part of an expanded deferral policy 
until public and Congressional concerns 
have been fully reviewed and analyzed, 
and a decision reached on whether or 
not to implement such a policy (55 FR 
8866, March 8, 1990). 

The listing policies and statutory 
requirements of relevance to this final 
rule cover sites subject to the Resource 
Conservation and Recovery Act (RCRA) 
(42 U.S.C. 6901-69911), one radioactive 
mining waste site licensed by the NRC, 
and one site listed under the ATSDR 
criteria. These policies and requirements 
are explained below. The majority have 
been explained in previous rulemakings, 
the latest being August 30, 1990 (55 FR 
35502). 


Releases From Resource Conservation 
and Recovery Act (RCRA) Sites 


On June 10, 1986 (51 FR 21054), EPA 
announced a decision on components of 
a policy for the listing on the NPL of 
several categories of non-Federal sites 
subject to RCRA Subtitle C corrective 
action authorities. Under the policy, 
sites not subject to RCRA Subtitle C 
corrective action authorities will 
continue to be placed on the NPL. 
Examples of such sites include: 

° Facilities that ceased treating, 
storing, or disposing of hazardous waste 
prior to November 19, 1980 [the effective 
date of Phase I of the Subtitle C 
regulations) and to which the RCRA 
corrective action or other authorities of 
Subtitle C cannot be applied. - 

© Sites at which only materials 
exempted from the statutory or 
regulatory definition of solid waste or 
hazardous waste are managed. 

© Contamination areas resulting from 
_ the activities of RCRA hazardous waste 
handlers to which RCRA Subtitle C 
corrective action authorities do not 
apply, such as hazardous waste 
generators or transporters, which are 
not required to have Interim Status or a 
final RCRA permit. 

Further, the policy stated that certain 
RCRA sites at which Subtitle C 
corrective action authorities are 
available also may be listed if they meet 
the criterion for listing (i.e., an HRS 
score of 28.50 or greater) and they fall 
within one of the following categories: 

° Facilities whose owners have 
demonstrated an inability to finance 
corrective action as evidenced by their 
invocation of the bankruptcy laws. 

¢ Facilities that have lost 
authorization to operate, and for which 
there are additional indications that the 
owner or operator will be unwilling to 
undertake corrective action. 

° Facilities, analyzed on a case-by- 
case basis, whose owners or operators 


have a clear history of unwillingness to 
undertake corrective action. 

On August 9, 1988 (53 FR 30005), EPA 
announced a policy for determining 
whether RCRA facilities are unwilling to 
perform corrective actions, and 
therefore should be proposed to the 
NPL. Additionally, on August 9, 1988 (53 
FR 30002), EPA requested comment on a 
draft policy for determining when an 
owner/operator should be considered 
unable to pay for addressing the 
contamination at a RCRA-regulated site; 
that draft policy is still under review. 

On June 24, 1988 (53 FR 23978), EPA 
announced its intent to list several other 
categories of RCRA facilities that the 
Agency considers appropriate for the 
NPL. These categories are non- or late 
filers, converters (i.e., facilities whose 
Part A permits have been withdrawn), 
protective filers, and sites holding RCRA 
permits issued before enactment of the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984 (54 FR 
41000, October 4, 1989}. 

In this final rule, EPA is adding to the 
NPL one site that is subject to RCRA 
Subtitle C corrective action authorities. 
This site is being placed on the NPL 
under the NPL/RCRA policy. This site 
was originally proposed to be dropped 
from the NPL (53 FR 23978, June 24, 1988) 
because it is a treatment and storage 
facility. This site is now being added to 
the NPL because the site is a major 
contributor to an area-wide ground 
water contamination problem. Although 
area-wide contamination generally can 
be addressed by coordinating RCRA 
and CERCLA, in this instance the 
combination of overlapping NPL and 
non-NPL sites, multiple sources of 
contamination, and the advanced stage 
of the CERCLA response process make 
it more appropriate to complete the 
cleanup under CERCLA. The Agency 
believes that in these unusual 
circumstances the transfer of 
responsibility to RCRA would likely 
result in the type of duplication of effort 
and waste of EPA resources the NPL/ 
RCRA policy was designed to avoid. 
Specific comments regarding EPA's 
approach are discussed in the support 
document accompanying this rule. 

In addition, EPA is not listing four 
sites under the NPL/RCRA policy 
because they can be addressed under 
RCRA Subtitle C corrective action 
authorities. Three of these sites were 
proposed to be dropped (53 FR 23978, 
June 24, 1988) because they are subject 
to RCRA Subtitle C corrective action 
authorities. The other is a ground water 
plume where the source can be 
addressed under Subtitle C corrective 


action authorities. 
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Releases of Radioactive Materials 


CERCLA section 101(22) excludes 
several types of releases of radioactive 
materials from the statutory definition of 
“release.” These releases are therefore 
not eligible for CERCLA response 
actions or the NPL. The exclusions apply 
to (1) releases of source, by-product, or 
specia) nuclear material from a nuclear 
incident if these releases are subject to 
financial protection requirements under 
section 170 of the Atomic Energy Act, 
and (2) any release of source, by- 
product, or special nuclear material from 
any processing site designated under the 
Uranium Mil] Tailings Radiation Control 
Act of 1978 (UMTRCA), Accordingly, 
such radioactive releases have not been 
considered eligible for the NPL. 

As a policy matter, EPA has in genera) 
chosen not to list releases of source, by- 
product, or special nuclear material from 
any facility with a current license issued 
by the NRC, on the grounds that the 
NRC has full authority to require c 
cleanup of releases from such facilities 
(48 FR 40658, September 8, 1983). One 
site in this final rule involves a release 
from a facility currently licensed by the 
NRC, but the NRC does not have 
authority to require cleanup of that 


release. Since the site cannot be 


addressed by the NRC, EPA is listing the 


site. 


Agency for Toxic Substances and 
Disease Registry (ATSDR) Criteria 
EPA is dropping one site originally 
proposed under the ATSDR criteria. 
Although ATSDR originally 
recommended dissociation of 
individuals from the release because of 
the health risks at the site, ATSDR no 
longer believes this is necessary. Since 
the advisory criterion no longer is met, 
the site does not meet all conditions 


necessary for listing and is being 
dropped. 


V. Disposition of Sites in Today’s Final 
Rule 


This fina] rule promulgates 6 sites 
(Table 1) and removes 14 sites from 
several proposed rulemakings. These 20 
sites are from the following proposed 
updates: 

¢ Update #1 (48 FR 40674, September 
1983): 1 site 

e Update #2 (49 FR 40320, October 15, 
1984); 11 sites 

e Update #5 (51 FR 21099, June 10, 
1986): 2 sites 

e Update #6 (52 FR 2492, January 22, 
1987): 1 site 

© Update #7 (53 FR 23988, June 24, 
1988): 4 sites 

© Update #10 (54 FR 43778, October 
26, 1989): 1 site 
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TABLE 1.—NATIONAL Priorities list, New Fevac Sites (6¥ RANK) FesRuary 199T 


1 Sites are placed in groups (Gr} corresponding to groups of 50 on the final NPL 


EPA read alt comments received maint on 
these sites, including late 
Because of the volume and number centered 
late comments received and the need to 
make final decisions on 
proposed sites prior to the date that the 
revised HRS takes effect, EPA was nat 
able to respond to all late comments 
received for sites in this rule. EPA has 
responded (in the Support Document) to 
those comments postmarked no later 
than October 31, 1988 for sites included 
in this final rule that were proposed in 
Updates #1, 2, 5,6, and 7, and to these 
comments postmarked no later than 
February 6, 1990 for sites in this final 
rule that were proposed in Update #10. 
(EPA had previously indicated that it 
may no longer be able to consider late 
comments (53 FR 23990, June 24, 1988 
and, most recently 54 FR 43779, October 
26, 2989)}. EPA has not 
responded to all late comments, it has 
read alt late comments and endeavored 
to respond in the Support Document to 
those late comments that bring to the 
Agency’s attention a forrdamental error 
in the scoring of @ site. in addition, the 
Agency has routinely responded to late 
comments resulting from EPA 
correspondence that i 
commenters with more recent data or 
requested that the commenters be more 
specific in their comments. 

Based on the comments received on 
the proposed sites, as well as 
investigation by EPA and the States 
(generally im response to comment}, EPA 
recalculated the HRS scores for 
individual] sites where appropriate. 
Where the public comments or 
additional information dropped a score 
below 28.50, the site has been 
withdrawn at this time. EPA’s response 
to site-specific public comments and 
explanations of of any score Changes made 
as a result of such comments are 
addressed in the “Support Document for 
the Revised National Priorities List Final 
Rule—February 1990.” 


RCRA Sites 
One site in this final rule is sunject to 


subtitle C corrective action 
but the transfer of primary responsibitity 


from CERCLA to RCRA would likely 
cause delays and inefficiencies that 
could threaten the remediation of the 
site. This site is being added to the final 
NPL consistent with the intent of the 
NPE/RCRA policy: 
¢ Fairchild Semiconductor Corp. 
(Mountain View Plant}, Mountain View, 
California 
Four sites are not being listed because 
they can be addressed under Subtitle C 
corrective action authorities: 
© Mesa Area Ground Water 
Contamination, Mesa, Arizona 
; ¢ Chemplex Co., Clinton/Camanche, 
owa 
¢ Findett Corp., St. Charles, Missouri 
¢ Burlington Northern Railroad 
(Somers Tie-Treating Plant}, Somers, 
Montanez 
Documentation supporting EPA's 
decisions on these sites is available in 


the appropriate Support Documents. 


Radioactive Release Sites 

One site with radioactive releases is 
being added to the final NPE consistent 
with the NPL/NRC policy, because 
although the site may be under NRC 
jurisdiction, the contamination cannot 


tion supporting EPA's 
decision is vawutiable in the appropriate 


Support Dacument. 
Pesticide Sites 

Six of the sites addressed in this rule 
involve contamination that appears to 
result, at least in part, from the field 
apptication of pesticides registered 
under the Federal Insecticide, Fangicide 
and Rodenticide Act (FIFRA}. The 
ee 

ral strategy for addressing 

Contamination from 


chemicals ir ground water under FIFRA. 
It would be premature to make a final 


decision on these sites until that broader 


strategy, and fts refationship with the 
Superfund program, have beert 


determined. Therefore, these six sites 
are not being added to the NPL at this 
time: 


 Kunia Wells |, Oahu, Hawaii 

« Kania Wells H, Oahu, Hawaii 

* Mililani Wells, Oahu, Hawaii 

° Waiawa Shaft, Oahu, Hawaii 

* Waipahu Wells, Oahu, Hawaii 

° Waipio Heights Wells Il, Oahu, 
Hawaii 


ATSDR Sites 


One site is being dropped because the 
ATSDR criteria. are no longer met: 

© Quail Run Mobile Manor, Gray 
Summit, 


Score Revisions 


EPA has revised the HRS scores for 6 
sites based on its review of comments 


and additional information developed 
by EPA and the States (Table Z]. Some 
of the changes have placed the sites in 
different groups of 50 sites. For three of 
these sites, the public comments have 
resulted in scores below the cut-off of 
28.50. Accordingly, these proposed sites 
are being withdrawn at this time. They 
may be reconsidered in the future, based 
on further information. 

* Comet Oil Co., Billings, Montana 

e Kerr-McGee Corp. (Cushing Plant), 
Cushing, Okiahoma 

e Richardson Flat Tailings, Summit 
County, Utah 


Taste 2.—Srres Wire HAS Score 


CHANGES 





3604 
V1. Disposition of All Proposed Sites/ 


Federal Facility Sites 


To date, EPA has proposed 10 major 
updates to the NPL. With this final rule 
no sites remain in proposed status. 
Future sites wil) be evaluated using the 
revised HRS. The 6 new sites added to 
the NPL in this rule (Table 1) have been 
incorporated into the NPL in order of 
their HRS scores except where EPA 
modified the order to reflect top 
priorities designated by the States, as 
discussed in greater detail in previous 
Tules, the most recent on March 31, 1989 
(54 FR 13296). 

The NPL appears at the end of this 
final rule and will be codified as part of 
Appendix B to the NCP. Sites on the 
NPL are arranged according to their 
scores on the HRS. The NPL is presented 
in groups of 50 sites to emphasize that 
minor differences in HRS scores do not 
necessarily represent significantly 
different levels of risk. Except for the 
first group, the score range within the 
groups, as indicated in the list, is less 
than 4 points. EPA considers the sites 
within a group to have approximately 
the same priority for response actions. 
For convenience, the sites are 
numbered. Federal facilities are listed 
separately. 

The following three sites previously 
were placed on the NPL because they 
met the requirements of the NCP at 
§ 300.425(c)(3), as explained in section 
Ill of this rule: 

® Forest Glen Mobile Home 
Subdivision, Niagara Falls, New York 

* Radium Chemical Co., Inc., New 
York, New York 

e Lansdowne Radiation Site, 
Lansdowne, Pennsylvania 


These sites have HRS scores less than 
28.50 and appear at the end of the list. 


VII. Regulatory Impact Analysis 

The costs of cleanup actions that may 
be taken at sites are not directly 
attributable to placement on the NPL, as 
explained below. Therefore, the Agency 
has determined that this rulemaking is 
not a “major” regulation under 
Executive Order 12291. EPA has 
conducted a preliminary analysis of 
economic implications of this 
amendment to the NCP. EPA believes 
that the kinds of economic effects 
associated with this revision generally 
are similar to those effects identified in 
the regulatory impact analysis (RIA) 
prepared in 1982 for the revisions to the 
NCP pursuant to section 105 of CERCLA 
and the economic analysis prepared 
when amendments to the NCP were 
proposed (50 FR 5882, February 12, 
1985). The Agency believes the 
anticipated economic effects related to 


adding these 6 sites to the NPL can be 
characterized in terms of the 
conclusions of the earlier RIA and the 
most recent economic analysis. This rule 
was submitted to the Office of 
Management and Budget for review as 
required by Executive Order 12291. 


Costs 


EPA has determined that this 
rulemaking is not a “major” regulation 
under Executive Order 12291 because 
inclusion of a site on the NPL does not 
itself impose any costs. It does not 
establish that EPA necessarily will 
undertake remedial action, nor does it 
require any action by a private party or 
determine its liability for site response 
costs. Costs that arise out of site 
responses result from site-by-site 
decisions about what actions to take, 
not directly from the act of listing itself. 
Nonetheless, it is useful to consider the 
costs associated with responding to all 
sites included in this rulemaking. 

The major events that follow the 
proposed listing of a site on the NPL are 
a search for potentially responsible 
parties and a remedial investigation/ 
feasibility study (RI/FS) to determine if 
remedial actions will be undertaken at a 
site. Design and construction of the 
selected remedial alternative follow 
completion of the RI/FS, and operation 
and maintenance (O&M) activities may 
continue after construction has been 
completed. 

EPA initially bears costs associated 
with responsible party searches. 
Responsible parties may bear some or 
all the costs of the RI/FS, remedial 
design and construction, and O&M, or 
EPA and the States may share costs. 

Section 104 of CERCLA, as amended, 
provides that for privately-owned sites, 
as well as for publicly-owned but not 
publicly-operated sites, EPA will pay for 
100% of the costs of the RI/FS and 
remedial planning, and 90% of the costs 
associated with remedial action. The 
State will be responsible for 10% of the 
remedial action. For publicly-operated 
sites, the State cost share is at least 50% 
of all response costs at the site, 
including the RI/FS and remedial design 
and construction of the remedial action 
selected. After the remedy is built, costs 
fall into two categories: 

© For restoration of ground water and 
surface water, EPA will share in startup 
costs according to the criteria in the 
previous paragraph for 10 years or until 
a sufficient level of protectiveness is 
achieved before the end of 10 years. 

¢ For other cleanups, EPA will share 
for up to 1 year the cost of that portion 
of response needed to assure that a 
remedy is operational and functional. 
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After that, the State assumes full 
responsibilities for O&M. 

In previous NPL rulemakings, the 
Agency estimated the costs associated 
with these activities (RI/FS, remedial 
design, remedial action, and O&M} on 
an average per site and total cost basis. 
EPA will continue with this approach, 
using the most recent (1988) cost 
estimates available; these estimates are 
presented below. However, there is 
wide variation in costs for individual 
sites, depending on the amount, type, 
and extent of contamination. 
Additionally, EPA is unable to predict 
what portions of the total costs 
responsible parties will bear, since the 
distribution of costs depends on the 
extent of voluntary and negotiated 
response and the success of any cost- 


recovery actions. 


Includes State cost-share 
Assumes cost of O&M over 30 years, $400,000 
for the first year and 10% discount rate. 
Source: Office of Program Management, Office of 
Emergency and Remedial Response, U.S. EPA. - 


Costs to States associated with 
today’s final rule arise from the required 
State cost-share of: (1) 10% of remedial 
actions and 10% of first-year O&M costs 
at privately-owned sites and sites that 
are publicly-owned but not publicly- 
operated; and (2) at least 50% of the 
remedial planning (RI/FS and remedial 
design), remedial action, and first-year 
O&M costs at publicly-operated sites. 
States will assume the cost for O&M 
after EPA's period of participation. 
Using the assumptions developed in the 
1982 RIA for the NCP, EPA has assumed 
that 90% of the 6 non-Federal sites 
added to the NPL in this rule will be 
privately-owned and 10% will be State- 
or locally-operated. Therefore, using the 
budget projections presented above, the 
cost to States of undertaking Federal 
remedial planning and actions, but 
excluding O&M costs, would be 
approximately $20 million. State O&M 
costs cannot be accurately determined 
because EPA, as noted above, will share 
O&M costs for up to 10 years for 
restoration of ground water and surface 
water, and it is not known how many 
sites will require this treatment and for 
how long. However, based on past 
experience, EPA believes a reasonable 
estimate is that it will share startup 
costs for up to 10 years at 25% of sites. 
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Using this estimate, State O&M costs 
would be approximately $18 million. 
Placing a hazardous waste site on the 
NPL does not itself cause firms 
responsible for the site to bear costs. 
Nonetheless, a listing may induce firms 
to clean up the sites voluntarily, or it 
may act as a potential trigger for 
subsequent enforcement or cost- 
recovery actions. Such actions may 
impose costs on firms, but the decisions 
to take such actions are discretionary 
and made on a case-by-case basis. 
Consequently, precise estimates of these 
effects cannot be made. EPA does not 
believe that every site will be cleaned 
up by a responsible party. EPA cannot 
project at this time which firms or 
industry sectors will bear specific 
portions of the response costs, but the 
Agency considers: the volume and 
nature of the waste at the sites; the 
strength of the evidence linking the 
wastes at the site to the parties; the 
parties’ ability to pay; and other factors 
when deciding whether and how to 
proceed against the parties. 
Economy-wide effects of this 
amendment to the NCP are aggregations 
of effects on firms and State and local 
governments. Although effects could be 
felt by some individual firms and States, 
the total impact of this amendment on 
output, prices, and employment is 
expected to be negligible at the national 
level, as was the case in the 1982 RIA. 


Benefits 


The real benefits associated with 
today’s amendment placing additional 
sites on the NPL are increased health 
and environmental protection as a result 
of increased public awareness of 
potential hazards. In addition to the 
potential for more federally financed 
remedial actions, expansion of the NPL 
could accelerate privately-financed, 
voluntary cleanup efforts. Listing sites 


as national priority targets also may 
ve States increased support for 


ding responses at particular sites. 
As a result of the additional CERCLA 
remedies, there will be lower human 
exposure to high-risk chemicals, and 
higher-quality surface water, ground 
water, soil, and air. These benefits are 
expected to be significant, although 


difficult to estimate in advance of 
competing the RI/FS at these sites. 


VIII. Regulatory Flexibility Act Analysis 

The Regulatory Flexibility Act of 1980 
requires EPA to review the impacts of 
this action on small entities, or certify 
that the action will not have a 
significant impact on a substantial 
number of small entities. By small 
entities, the Act refers to small 
businesses, small government 
jurisdictions, and nonprofit 
organizations. 

While modifications to the NPL are 
considered revisions to the NCP, they 
are not typical regulatory changes since 
the revisions do not automatically 
impose costs. The placing of sites on the 
NPL does not in itself require any action 
of any private party, nor does it 
determine the liability of any party for 
the cost of cleanup at the site. Further, 
no identifiable groups are affected as a 
whole. As a consequence, it is hard to 
predict impacts on any group. Placing a 
site on the NPL could increase the 
likelihood that adverse impacts to 
responsible parties (in the form of 
cleanup costs) will occur, but EPA 
cannot identify the potentially affected 
business at this time nor estimate the 
number of small businesses that might 
be affected. : 

The Agency does expect that certain 
industries and firms within industries 
that have caused a proportionately high 
percentage of waste site programs could 
be significantly affected by CERCLA 


actions. However, EPA does not expect 
the impacts from the listing of these 6 


non-Federal sites to have a significant 
economic impact on a substantial 
number of small businesses. 

In any case, economic impacts would 
occur only through enforcement and 
cost-recovery actions, which are taken 
at EPA’s discretion on a site-by-site 
basis. EPA considers many factors when 
determining what enforcement actions 


to take, including not only the firm’s 


contribution to the problem, but also the 
firm’s ability to pay. 

The impacts (from cost recovery) on 
small governments and nonprofit 


organizations would be determined on a 
similar case-by-case basis. 


List of Subjects in 40 CFR Part 300 
Air pollution control, Chemicals, 


Hazardous materials, Intergovernmental 
relations, Natural resources, Oil 
pollution, Reporting and recordkeeping 
requirements, Superfund, Waste 
treatment and disposal, Water pollution 
control, Water supply. 

Dated: February 6, 1991. 
Don R. Clay, 


Assistant Administrator, Office of Solid 
Waste and Emergency Response. 


PART 300—{AMENDED] 


40 CFR part 300 is amended as 
follows: 


1. The authority citation for part 300 is 
revised to read as follows: 


Authority: 42 U.S.C. 9605; 42 U.S.C. 9620; 33 
U.S.C. 1321(c)(2); E.O. 11735, 3 CFR, 1971-1975 
Comp., p. 793; E.O. 12580, 3 CFR, 1987 Comp., 
p. 193. 


2. Appendix B of part 300 is revised to 
read as set forth below: 


BILLING CODE 6560-50-M 





5606 


NPL EPA 
Rank Reg 


OOnNovuvIrwn— 
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Appendix B 


National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 1 CHRS Scores 75.60 - 58.54) 


Lipari Landfill 

Tybouts Corner Landfill * 

Bruin Lagoon 

Helen Kramer Landfill 

Industri -Plex 

Price Landfill * 

Pollution Abatement Services * 
LaBounty Site 

Army Creek Landfill 

CPS/Madison Industries 

Nyanza Chemical Waste Dump 

GEMS Landfill 

Berlin & Farro 

Baird & McGuire 

Lone Pine Landfilt 

Somersworth Sanitary Landfill 
FMC Corp. (Fridiey Plant) 
Vertac, Inc. 

Keefe Environmental Services 
Silver Bow Creek/Butte Area 
Whitewood Creek * 

French, Ltd. 

Liquid Disposal, Inc. 

Sylvester * 

Tysons Dump 

McAdoo Associates * 

Motco, Inc. * 

Arcanum Iron & Metal 

East Helena Site 

Sikes Disposal Pits 
Triana/Tennessee River 
Stringfellow * 

McKin Co. 

Crystal Chemical Co. 

Bridgeport Rental & Oil Services 
Sand Creek Industrial 

Geneva Industries/Fuhrmann Energy 
W.R. Grace & Co Inc (Acton Plant) 
New Brighton/Arden Hills 

Reilly Tar (St. Louis Park Plant) * 
Vineland Chemical Co., Inc. 
Burnt Fly Bog 

Schuylkill Metals Corp. 
Publicker Industries Inc. 

Old Bethpage Landfill 

Reeves Southeast Galvanizing Corp 
Shieldalloy Corp. 

Anaconda Co. Smelter 

Western Processing Co., Inc. 
Omega Hills North Landfili 


Pitman 

New Castle County 
Bruin Borough 
Mantua Township 
Woburn 
Pleasantville 
Oswego 

Charies City 

New Castle County 
Old Bridge Township 
Ashtand 
Gloucester Township 
Swartz Creek 
Holbrook 

Freehold Township 
Somersworth 
Fridley 
dacksonvilte 
Epping 

Sil Bow/Deer Lodge 
Whitewood 

Crosby 

Utica 

Nashua 

Upper Merion Tup 
McAdoo Borough 

La Marque 

Darke County 

East Helena 
Crosby 
Limestone/Morgan 
Glen Avon Heights 
Gray 

Houston 
Bridgeport 
Commerce City 
Houston 

Acton 

New Brighton. 

St. Louis Park 
Vinetand 
Marlboro Township 
Plant City 
Philadephia 
Oyster Bay 

Tampa 

Newfield Borough 
Anaconda 

Kent 

Germantown 
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COT 


National Priorities List (by Rank) 


NPL 


EPA 


February 1991 


Rank Reg St Site Name 


Group 2 (HRS Scores 58.41 - 


51 
52 
53 
54 
55 
56 


American Creosote (Pensacola Plt) 
Caldwell Trucking Co. 

GE Moreau 

Seymour Recycling Corp. * 

Peak Oil Co./Bay Drum Co. 
United Scrap Lead Co., Inc. 
Cherokee County 

Tar Creek (Ottawa County) 
Brick Township Landfill 

Brook Industrial Park 
American Anodco, Inc. 

Frontier Hard Chrome, Inc. 
Janesville Old Landfill 
Northernaire Plating 
Independent Nail Co. 
Janesville Ash Beds 

Kalama Specialty Chemicals 
Lehigh Portland Cement Co. 
Davie Landfill 

Miami County Incinerator 
General Electric(Spokane Shop) 
ALCOA (Vancouver Smelter) 
Eastern Michaud Flats Contamin 
Tucson International Airport Area 
Northwestern States Portland Cem 
Wheeler Pit 

Gold Coast Oil Corp. 

Salford Quarry 

Gratiot County Landfill * 
Picillo Farm * 

New Bedford Site * 

Old Inger Oil Refinery * 
Chem-Dyne * 

SCRDI Bluff Road * 

Laurel Park, Inc. * 

Marshall Landfill * 

Outboard Marine Corp. * 

South Valley * 

Pine Street Canal * 

West Virginia Ordnance * 
Ellisville Site * 

Arsenic Trioxide Site * 

Aidex Corp. * 

N.W. Mauthe Co., Inc. * 

North Hollywood Dump * 

A.L. Taylor (Valley of Drums) * 
Ordot Landfill * 

Flowood Site * 

Rose Park Sludge Pit * 
Arkansas City Oump * 


City/County 


57.80, except for State top priority sites) 


Pensacola 
Fairfield 

South Glen Falls 
Seymour 

Tampa 

Troy 

Cherokee County 
Ottawa County 
Brick Township 
Bound Brook 
Ionia 

Vancouver 
Janesville 
Cadillac 
Beaufort 
Janesville 
Beaufort 

Mason City 
Davie 

Troy 

Spokane 
Vancouver 
Pocatello 
Tucson 

Mason City 

La Prairie Township 
Miami 

Salford Township 
St. Louis 
Coventry 

New Bedford 
Darrow 

Hamilton 
Columbia 
Naugatuck Borough 
Boulder County 
Waukegan 
Albuquerque 
Burlington 
Point Pleasant 
Ellisville 
Southeastern NO 
Council Bluffs 
Appleton 
Memphis 

Brooks 

Guam 

F Lowood 

Salt Lake City 
Arkansas City 
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Mational Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 3 (HRS Scores 57.22 - 52.58) 


Operating Industries, Inc. Lndfll 
Wide Beach Development 

Iron Mountain Mine 

Scientific Chemical Processing 
California Gulch 

O'Imperio Property 

Oakdale Dump 

Parsons Casket Hardware Co. 

A & F Material Reclaiming, Inc. 
Douglassville Disposal 

Koppers Coke 

Plymouth Harbor/Cannon Eng. Corp. 
Monsanto Chemical (Soda Springs) 
Bunker Hill Mining & Metallurg 
Hudson River PCBs 

Universal Oil Products(Chem Div) 
Aerojet General Corp. 

Com Bay, South Tacoma Channel 
Osborne Landfill 

Portland Cement (Kiln Dust 2 & 3) 
Old Southington Landfill 

Syosset Landfill 

Circuitron Corp. 

Nineteenth Avenue Landfill 
Teledyne Wah Chang 

Midway Landfill 

Sinclair Refinery 

Mowbray Engineering Co. 
Spiegelberg Landfill 

Miami Drum Services 

Reich Farms 

Union Pacific Railroad Co. 

South Brunswick Landfill 

Raymark 

Ciba-Geigy Corp. (McIntosh Plant) 
Kassauf-Kimerling Battery 
Wauconda Sand & Gravel 

Bofors Nobel, Inc. 

Bailey Waste Disposal 

Ottati & Goss/Kingston Steel Drum 
Ott/Story/Cordova Chemical Co. 
Thermo-Chem, Inc. 

Brown & Bryant, Inc. (Arvin Plant) 
Greenwood Chemical Co. 

NL Industries 

St. Regis Paper Co. 

Brantley Landfill 

Aberdeen Pesticide Dumps 

Surgess Brothers Landfill 
Ringwood Mines/Landfilt 


Monterey Park 
Brant 

Redding 
Carlstadt 
Leadville 
Hamilton Township 
Oakdate 
Belvidere 
Greenup 
Douglassvitle 
St. Paut 
Plymouth 

Soda Springs 
Smeltervilte 
Hudson River 
East Rutherford 
Rancho Cordova 
Tacoma 

Grove City 

Salt Lake City 
Southington 
Oyster Bay 

East Farmingdate 
Phoenix 

Albany 

Kent 

Wellsville 
Greenville 
Green Oak Township 
Miami 

Pleasant Plains 
Pocatello 

South Brunswick 
Hatboro 
McIntosh 

Tampa 

Wauconda 
Muskegon 

Bridge City 
Kingston 
Dalton Township 
Muskegon 

Arvin 

Newtown 
Pedricktown 
Cass Lake 
Island 
Aberdeen 
Woodford 
Ringwood Borough 
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National Priorities List (by Rank) 


February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 4 CHRS Scores 52.58 - 50.19) 


Whitehouse Oil Pits 

Hercules 009 Landfill 

Jones Sanitation 

Parker Sanitary Landfill 
Velsicol Chemical Corp. (Michigan) 
Summit National 

Love Canal 

Seattle Mun Lndfll (Kent Hghlnds) 
Coker's Sanitation Service Lndfls 
Rockwell International (Allegan) 
Pine Bend Sanitary Landfill 
Lawrence Todtz Farm 

Beloit Corp. 

Fisher-Calo 

Pioneer Sand Co. 

Springfield Township Dump 
Hranica Landfill 
Martin-Marietta, Sodyeco, Inc. 
E.1. Du Pont (Newport Plant Lf) 
Hellertown Manufacturing Co. 
Zellwood Ground Water Contamin 
Packaging Corp. of America 
Muskego Sanitary Landfill 
Kerr-McGee Chemical(Soda Springs) 
Whiteford Sales&Ser/Nationalease 
Hooker (S Area) 

Lindane Dump 

Central City-Clear Creek 
Ventron/Velsicol 

Taylor Road Landfill 

Western Sand & Gravel 

Rosen Brothers Scrap Yard/Dump 
Koppers Co Inc (Florence Plant) 
Maywood Chemical Co. 

Nascolite Corp. 

Industrial Excess Landfill 
Industrial Waste Processing 
Hardage/Criner 

Rose Township Dump 

Waste Disposal Engineering 
Liberty Industrial Finishing 
Kin-Buc Landfill 

Waste, Inc., Landfill 

Bowers Landfill 

Brio Refining, Inc. 

Ciba-Geigy Corp. 

Butterworth #2 Landfill 

American Cyanamid Co. 

Heleva Landfill 

Ewan Property 


Whitehouse 
Brunswick 

Hyde Park 
Lyndon. | 

St. Louis 
Deerfield Township 
Niagara Falls 
Kent 

Kent County 

Ai Legan. 

Dakota County 
Camanche 

Rockton 

LaPorte 
Warrington 
Davisburg 
Buffalo Township 
Charlotte 

Newport 

Hel Ler town. 

Zel Lwood: 

Filer City 
Muskego. 

Soda Springs 
South. Bend 
Niagara Falls 
Harrison: Township 
Idaho Springs 
Wood Ridge Borough 
Seffner 
Burrillvitle 
Cortland. 
Florence 
Maywood/Rochelle Pk 
Mitlville 
Uniontown 

Fresno 

Criner 

Rose Township 
Andover 
Farmingdale 
Edisom Township 
Michigan. City 
Circleville 
Friendswood 

Toms River 

Grand Rapids. 
Bound Brook 
North Whitehall Twp 
Shamong Township 


BEST COPY AVAILABLE 
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National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 5 (HRS Scores 50.18 - 47.49) 


Batavia Landfill 

Woodstock Municipal Landfill 
Boise Cascade/Onan/Medtronics 
MIG/Dewane Landfill 

Wasatch Chemical Co. (Lot 6) 
Landfill & Resource Recovery 
Hi-Mill Manufacturing Co. 

Butler Mine Tunnel 

Northwest 58th Street Landfill 
Delilah Road 

Mill Creek Dump 

Glen Ridge Radium Site 
Montclair/West Orange Radium Site 
Precision Plating Corp. 
Sixty-Second Street Dump 

G&H Landfill 

Bennington Municipal Sani *ary Lfl 
Celanese(Shelby Fiber Operations) 
Metal tec/Aerosystems 

Schmalz Dump 

Carrier Air Conditioning Co. 
Motor Wheel, Inc. 

Better Brite Chrome & Zinc Shops 
Southern Calif Edison (Visalia) 
Lang Property 

Stewco, Inc. 

Sharkey Landfill 

Selma Treating Co. 

Cleve Reber 

Velsicol Chemical Corp.(Illinois) 
Wheeling Disposal Service Co. Lf 
Tar Lake 

Johnstown City Landfill 

NC State U (Lot 86, Farm Unit #1) 
Lowry Landfill 

MacGillis & Gibbs/Belt Lumber 
Hunterstown Road 

Woodlawn County Landfill 
Hechimovich Sanitary Landfill 
Mid-America Tanning Co. 

Lindsay Manufacturing Co. 

Combe FILL North Landfill 
Re-Solve, Inc. 

Goose Farm 

Velsicol Chem (Hardeman County) 
York Oil Co. 

Sapp Battery Salvage 

Wamchem, Inc. 

Chemical Leaman Tank tines, Inc. 


Master Disposal Service Landfill 


Batavia 

Woods tock 

Fridley 

Belvidere 

Salt Lake City 
North Smithfield 
Highland 

Pittston 

Hialeah 

Egg Harbor Township 
Erie 

Glen Ridge 
Montclair/W Orange 
Vernon 

Tampa 

Utica 

Bennington 

Shelby 

Franklin Borough 
Harrison 
Collierville 
Lansing 

DePere 

Visalia 

Pemberton Township 
Waskom 
Parsippany/Troy Kls 
Selma 

Sorrento 

Marshall 

Amazonia 
Mancelona Township 
Town of Johnstown 
Raleigh 

Arapahoe County 
New Brighton 
Straban Township 
Woodl awn 
Williamstown 
Sergeant Bluff 
Lindsay 

Mount Olive Twp 
Dartmouth 
Plumstead Township 
Toone 

Moira 

Cottondale 

Burton 

Bridgeport 
Brookfield 
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National Priorities List (by Rank) 


February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 6 (HRS Scores 47.46 - 45.91) 


Doepke Disposal (Holliday) 
Florence Land Recontouring Lndf\lt 
Davis Liquid Waste . 
Charles-George Reclamation indfll 
King of Prussia 

Chisman Creek 

Nease Chemical 

Eagle Mine 

Chemical Control 

Charles Macon Lagoon & Drum Stor 
Leonard Chemical Co., Inc. 
Allied Chemical & Ironton Coke 
Verona Well Field 

Lee Chemical 

Beacon Heights Landfill 

Stauffer Chem (Cold Creek Plant) 
Burlington Northern (Brainerd) 
Torch Lake 

Central Landfill 

Malvern TCE 

Facet Enterprises, Inc. 

Delaware Sand & Gravel Landfill 
Tonolli Corp. 

National Starch & Chemical Corp. 
MW Manufacturing 

C & R Battery Co., Inc. 
Murray-Ohio Dump 

Envirochem Corp. 

MIDCO I 

Ormet Corp. 

South Point Plant 

Gallup's Quarry 

Whitmoyer Laboratories 

Peoples Natural Gas Co. 
Oronogo-Duenweg Mining Belt 
Coleman-Evans Wood Preserving Co. 
Dayco Corp./L.E& Carpenter Co. 
Shriver's Corner 

Dorney Road Landfill 

Berks Landfill 

Northside Sanitary Landfill, Inc 
Interstate Pollution Control, Inc 
Monroe Auto Equip (Paragould Pit) 
Oklahoma Refining Co. 

E.1. Du Pont (County Rd X23) 
Pacific Coast Pipe Lines 

Global Sanitary Landfill 

Florida Steel Corp. 

Occidental Chem/Firestone Tire 
Culpeper Wood Preservers, Inc. 


Johnsore County 
Florence Township 
Smithfield 
Tyngsborough 
Winslow Township 
York County 

Salem 
Minturn/Redcl iff 
Elizabeth 

Cordova 

Rock Hill 

Ironton 

Battle Creek 
Liberty 

Beacon Falls 
Bucks 
Brainerd/Baxter 
Houghton County 
Johnston 

Malvern 

Elmira 

New Castle County 
Nesquehoning 
Salisbury 

Valley Township 
Chesterfield County 
Lawrenceburg; 
Zionsville 

Gary 

Hannibal 

South Point 
Plainfield 
Jackson Township 
Dubuque 

Jasper County 
Whitehouse 
Wharton Borough 
Straban Township 
Upper Macungie Twp 
Spring Township 
Zionsvi tte 
Rockford 
Paragould 

Cyril 

West Point 
Fillmore 

Old Bridge Tounship 
Indiantown 

Lower Pottsgrove Twp 


Culpeper 
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City/County 


Group 7 (RRS Scores 45.91 - 43.75) 


Pagel's Pit 

University Minn Rosemount Res Cen 
Freeway Sanitary Landfill 

Tomah Municipal Sanitary Landfill 
Litchfield Airport Area 
Firestone Tire (Salinas Plant) 
Spence Farm 

Mid-South Wood Products 

Newsom Brothers/Old Reichhold 
Atlas Asbestos Mine 

Coalinga Asbestos Mine 

Brown Wood Preserving 

Port Washington Landfill 
Columbus old Municipal Ladftt #7 
Combe FILL South Landfill 

JIS Landfill 

Tronic Plating Co., Inc. 

Centre County Kepone 

Agrico Chemical Co. 

Fields Brook 

Solvents Recovery Service New Eng 
Woodbury Chemical Co. 

Waldick Aerospace Devices, Inc. 
Hocomonco Pond 

Qistler Brickyard 

Ramapo Landfill 

Coast Wood Preserving 

South Bay Asbestos Area 

Mercury Refining, Inc. ’ 
Hollingsworth Solderless Terminal 
Olean Well Field 

T.4. Agricul & Nutri (Montgomery) 
Fairchild Semiconduct($ San Jose) 
Pasco Sanitary Landfill 

Sulphur Bank Mercury Mine 

Joslyn Manufacturing & Supply Co. 
York County Solid Waste/Refuse Lf 
Spickler Landfill 

Prewitt Abandoned Refinery 
Denver Radium Site 

Tri-Cities Barrel Co., Inc. 
Route 940 Drum Dump 

Tower Chemical Co. 

Peerless Plating Co. 

Darling Hill Duno 

C&D Recycling 

Fort Hartford Coal Co Stone Qurry 
Syntex Facility 

Milltown Reservoir Sediments 


Arrowhead Refinery Co. 


Reokford 
Rosemount 
Burnsville 

Tomah 
Goodyear / Avondale 
Salinas 

Plumstead Township 
Mena 

Columbia 

Fresno County 
Coalinga 

Live Oak 

Port Washington 
Columbus 

Chester Township 
Jamesburg/S. Brnswek 
Farmingdale 

State College Boro 
Pensacola 
Ashtabula 
Southington 
Commerce City 
Wall Township 
Westborough 

West Point 

Ramapo 

Ukiah 

Alviso 

Colonie 

Fort Lauderdale 
Olean 

Montgomery 

South San Jose 
Pasco 

Clear Lake 
Brooklyn Center 
Hopewet( Township 
Spencer 

Prewitt 

Denver 

Port Crane 
Pocono Summit 


Clermont 
Muskegon 


Lyndon 
Foster Township 
Qlaton 


Verona 
Milltown 


Hermantown 
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National Priorities List (by Rank) 
February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 8 (HRS Scores 43.70 - 42.33) 


Martin-Marietta Aluminum Co. 
Uravan Uranium (Union Carbide) 
Pijak Farm 

Syncon Resins 

Oak Grove Sanitary Landfill 
White Farm Equipment Co. Dump 
Liquid Gold Oil Corp. 

Purity Oil Sales, Ine. 
Tinkham Garage 

Alpha Chemical Corp, 

Bog Creek Farm 

Saco Tannery Waste Pits 

River Road Lf/Waste Mngmt, Inc. 
Frontera Creek 

Pickettville Road Landfill 
Alsco Anaconda 

fron Horse Park 

Palmerton Zinc Pile 

Neal's Landfill (Bloomington) 
Kohler Co. Landfill 

Interstate Lead Co. (ILCO) 
Standard Auto Bumper Corp. 
Hydro-Flex Inc. 

Hassayampa Landfill 

Gulf Coast Vacuum Services 
Tri-County Lf/Waste Momt Illinois 
Silresim Chemical Corp. 

Wells G&H 

Nutmeg Valley Road 

Chemsol, Inc. 

Lauer | Sanitary Landfill 
Petoskey Municipal Well Field 
Union Scrap Iron & Metal Co. 
Atlas Tack Corp. 

Radiation Technology, Inc. 
Fair Lawn Well Field 

Main Street Well Field 
Lehillier/Mankato Site 
Lakewood Site 

Industrial Lane 

Airco Plating Co. 

Fort Wayne Reduction Oump 
Onalaska Municipal Landfill 
Midvale Slag 

A.1.W. Frank/Mid-County Mustang 
National Presto Industries, Inc. 
Monroe Township Landfill 
Commodore Semiconductor Group 
Rockaway Borough Well Field 
Lenz Oil Service, Inc. 


The Dalles 

Uravan 

Plumstead Township 
South Kearny 

Oak Grove. Township 
Charles City 
Richmond 

Malaga 
Londonderry 

Gal loway 

Howell Township 
Saco 

Hermitage 

Rio Abajo 
Jacksonville 
Gnadenhut ten 
Billerica 
Palmerton 
Bloomington 
Kohler 

Leeds 

Hialeah 

Topeka 
Hassayampa 
Abbeville 

South Elgin 
Lowe( ( 

Woburn 

Wolcott 
Piscataway 
Menomonee Falls 
Petoskey 
Winneapol is 
Fairhaven 
Rockaway Township 
Fair Lawn 

Elkhart 
Lehillier/Mankato 
Lakewood : 
Williams Township 
Miami 

Fort Wayne 
Onalaska 

Midvale 

Exton 

Eau Claire 
Monroe Township 
Lower Providence Twp 
Rockaway Township 


Lemont 
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National Priorities List (by Rank) 


February 1991 


NPL OEPA 


Rank Reg St Site Name City/County 


Group 9 CHRS Scores 42.33 - 41.69) 


Wayne Waste Oil 

Pacific Car & Foundry Co. 

John Deere (Ottumwa Works Lndfls) 
Mid-Atlantic Wood Preservers, Inc 
Novak Sanitary Landfilt 

Himco Dump 

Pacific Hide & Fur Recycling Co. 
Des Moines TCE 

Beachwood/Berkley Wells 

South Jersey Clothing Co. 

Vestal Water Supply Well 4-2 

Vega Alta Public Supply Wells 
Avco Lycoming (Williamsport Div) 
Ohio River Park 

Woolfolk Chemical Works, Inc. 
Southeast Rockford Grnd Wtr Con 
Tippecanoe Sanitary Landfill, Inc 
Conrait Rail Yard (Etkhart) 

Galen Myers Dump/Drum Salvage 
Sturgis Municipal Wells 

Barrels, Inc. 

State Disposal Landfill, Inc. 
Washington County Landfill 

Dakhue Sanitary Landfill 

Odessa Chromium #1 

Odessa Chromium #2 (Andrews Hgwy) 
Electro-Coatings, Inc. 

Hastings Ground Water Contamin 
Williams Pipe Line Disposal Pit 
Indian Bend Wash Area 

San Gabriel Valley (Area 1) 

San Gabriel Valley (Area 2) 

San Fernando Valley (Area 1) 

San Fernando Valley (Area 2) 

San Fernando Valley (Area 3) 

T.H. Agriculture & Nutrition Co. 
Arctic Surplus 

Com Bay, Near Shore/Tide Flats 
LaSalle Electric Utilities 

Cross Brothers Pail (Pembroke) 
Cedartown Industries, Inc. 
Jadco-Hughes Facility 

Southside Sanitary Landfill 
Monitor Devices/Intercircuits Inc 
BFI Sanitary Landfill (Rockingham) 
Upjohn Facility 

Koppers Co Inc (Morrisville Plnt) 
Sharon Steel (Midvale Taitings) 
McColl 

Henderson Road 


Columbia City 
Renton 

Ottumwa 

Harmans 

South Whitehall Twp 
Elkhart 

Pocatello 

Des Moines 
Berkley Township 
Minotola 

Vestat 

Vega Alta 
Williamsport 
Neville Island 
Fort Valtey 
Rockford 
Lafayette 
Elkhart 

Osceota 

Sturgis 

Lansing 

Grand Rapids 

Lake Elmo 

Cannon Falls 
Odessa 

Odessa 

Cedar Rapids 
Hastings 

Sioux Falls 
Scottsdate/Tmpe/Phnx 
El Monte 

Baldwin Park Area 
Los Angetes 

Los Angeles/Glendale 
Gtendale 

Fresno 

Fairbanks 

Pierce County 
LaSalle 

Pembroke Township 
Cedartown 
Belmont 
Indianapolis 
Wall Township 
Rockingham 
Barceloneta 
Morrisville 
Midvale 
Fullerton 

Upper Merion Twp 
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National Priorities List (by Rank) 


February 1991 


NPL sOEPA 


Rank Reg St Site Name City/County 


Group 10 (HRS Scores 41.60 - 39.92) 


LLL Cte tte 


02 
10 
06 
03 
02 
o2 
01 
03 
03 
01 
os 
02 
03 
04 
04 
02 
09 
01 
02 
01 
03 
04 
05 
05 
07 
0S 
07 
02 
02 
04 
03 
06 
02 
02 
05 
03 
04 
04 
06 
06 
04 
01 
07 
ve) 
05 
i) 
05 
09 
01 
03 


Hooker Chemical/Ruco Polymer Corp 
Colbert Landfill 
Petro-Processors of Louisiana Inc 
Westinghouse Elec (Sharon Plant) 
Applied Environmental Services 
Barceloneta Landfill 

Tibbets Road 

Sand, Gravel & Stone 

Delta Quarries/Stotler Landfill 
Revere Textile Prints Corp. 
Spartan Chemical Co. 

Roebling Steel Co. 

East Mount Zion 

T.H. Agricul & Nutri (Albany) 
Amnicola Dump 

Vineland State School 

Motorola, Inc.(52nd Street Plant) 
Groveland Wells 

General Motors (Cent Foundry Div) 
Mottolo Pig Farm 

Buckingham County Landfill 

SCRDI Dixiana 

Roto-Finish Co., Inc. 

Olmsted County Sanitary Landfill 
Quality Plating 

Prestolite Battery Division 
Fulbright Landfill 

Williams Property 

Renora, Inc. 

FCX, Inc. (Washington Plant) 
Jacks Creek/Sitkin Smelting & Ref 
Cleveland Mill 

Denzer & Schafer X-Ray Co. 
Hercules, Inc. (Gibbstown Plant) 
Ninth Avenue Dump 

Bush Valley Landfill 

Golden Strip Septic Tank Service 
Rock Hill Chemical Co. 

Texarkana Wood Preserving Co. 
Gurley Pit 

Petroleum Products Corp. 
Peterson/Puritan, Inc. 

Times Beach Site 

Wash King Laundry 

Whittaker Corp. 

Algoma Municipal Landfill 

NL Industries/Taracorp/Golden 
Westinghouse Elec (Sunnyvale Plt) 
Kellogg-Deering Well Field 
Boarhead Farms 


Hicksville 
Colbert 

Scot landville 
Sharon 

Glenwood Landing 
Florida Afuera 
Barrington 
Elkton 
Antis/Logan Twps 
Sterling 
Wyoming 

Florence 
Springettsbury Twp 
Albany 
Chattanooga 
Vineland 
Phoenix 
Groveland 
Massena 

Raymond 
Buckingham 
Cayce 

Kalamazoo 
Oronoco 
Sikeston 
Vincennes 
Springfield 
Swainton 

Edison Township 
Washington 
Maitland 

Silver City 
Bayville 
Gibbstown 

Gary 

Abingdon 
Simpsonville 
Rock Hill 
Texarkana 
Edmondson 
Pembroke Park 
Lincoln/Cumber land 
Times Beach 
Pleasant Plains Twp 
Minneapolis 
Algoma 

St. Louis Park 
Sunnyvale 
Norwalk 
Bridgeton Township 
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National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 11 (HRS Scores 39.89 - 38.20) 


Cannon Engineering Corp. (CEC) 

H. Brown Co., Inc. 

Nepera Chemical Co., Inc. 
Niagara County Refuse 

Sherwood Medical Industries 
Western Pacific Railroad Co. 
Olin Corp. (McIntosh Plant) 
Southwest Ottawa County Landfill 
Kentucky Avenue Well Field 
Pasley Solvents & Chemicals, Inc. 
Sol Lynn/Industrial Transformers 
Asbestos Dump 

Lee's Lane Lerdfill 

Kerr-McGee (Reed-Keppler Park) 
Frit Industries 

Amoco Chemicals (Joliet Landfill) 
Woodbury Chemical (Princeton Pint) 
Fultz Landfill 

New Hanover Cnty Airport Burn Pit 
Allied Plating, Inc. 

Coshocton Landfill 

Apache Powder Co. 

Carson River Mercury Site 
Kerr-McGee (Kress Creek) 

AMP, Inc. (Glen Rock Facility) 
JFO Electronics/Channel Master 
Arlington Blending & Packaging 
PAB Oil & Chemical Service, Inc. 
Sydney Mine Sludge Ponds 
Cimarron Mining Corp. 

Davis (GSR) Landfill 

Lord-Shope Landfill 

FMC Corp. (Yakima Pit) 

Northern Engraving Co. 

South Cavalcade Street 

PSC Resources 

Forest Waste Products 

Drake Chemical 

United Heckathorn Co. 

Kearsarge Metallurgical Corp. 
Palmetto Wood Preserving 

Clare Water Supply 

Tex-Tin Corp. 

Havertown PCP 

New Castle Spill 

St Louis Airport/HIS/Fut Coatings 
Idaho Pole Co. 

WCR Corp. (Millsboro Plant) 

Lake Sandy Jo (M&M Landfill) 
Johns-Manville Corp. 


Bridgewater 
Grand Rapids 
Maybrook 
Wheatfield 
Deland 

Orovitle 
McIntosh 

Park Township 
Horseheads 
Hempstead 
Houston 
Millington 
Louisville 

West Chicago 
Wainut Ridge 
Joliet 

Princeton 
Jackson Township 
Wiimington 
Portland 
Franklin Township 
St. David 
Lyon/Churchitt Cnty 
DuPage County 
Glen Rock 
Oxford 
Arlington 
Abbevitte 
Brandon 
Carrizozo 
Glocester 

Girard Township 
Yakima 

Sparta 

Houston 

Palmer 
Otisville 

Lock Haven 
Richmond 

Conway 

Dixiana 

Clare 

Texas City 

Haver ford 

New Castle County 
St. Louis County 
Bozeman 
Millsboro 

Gary 

Waukegan 





NPL EPA 
Rank Reg 


Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 


National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 12 (HRS Scores 38.20 - 37.63) 


Chem Central 

Novaco Industries 

Beulah Landfill 

Windom Dump 

Kerr-McGee (Residential Areas) 
Rose Hill Regional Landfill 
Jackson Township Landfill 

NL Industries/Taracorp Lead Smelt 
Red Penn Sanitation Co. Landfill 
K&L Avenue Landfill 

TRW, Inc. (Minerva Plant) 

Kaiser Aluminum Mead Works 
Mosley Road Sanitary Lardfill 
Barkhamsted-New Hartford Landfill 
Fairfield Coal Gasification Plant 
Perham Arsenic Site 

Charlevoix Municipal Well 
Montgomery Township Housing Devel 
Rocky Hill Municipal Well 
Cinnaminson Ground Water Contamin 
Chemical Insecticide Corp. 
Brewster Well Field 

Vestal Water Supply Well 1-1 
Chem-Solv, Inc. 

Anne Arundel County Landfill 
Bally Ground Water Contamination 
Madison County Sanitary Landfill 
Chemform, Inc. 

Wilson Concepts of Florida, Inc. 
Bypass 601 Ground Water Contamin 
FCX, Inc. (Statesville Plant) 
Lexington County Landfill Area 
Michigan Disposal(Cork Street Lf) 
Solid State Circuits, Inc. 
Waverly Ground Water Contamin 
Chemical Sales Co. 

Utah Power&Light/American Barrel 
Advanced Micro Devices, Inc. 
Hexcel Corp. 

Crazy Horse Sanitary Landfill 
Union Pacific Railroad Tie Treat 
Hidden Valley Lndfl (Thun Field) 
Yakima Plating Co. 

Nutting Truck & Caster Co. 

U.S. Radium Corp. 

Carter Industrials, Inc. 
Highlands Acid Pit 

Resin Disposal 

Libby Ground Water Contamination 
Newport Dump 


Wyoming Township 
Temperance 
Pensacola 

Windom 

W Chic/DuPage Cnty 
South Kingstown 
Jackson Township 
Granite City 
Peewee Valley 
Oshtemo Township 
Minerva 

Mead 

Oklahoma City 
Barkhamsted 
Fairfield 

Perham 
Charlevoix 
Montgomery Township 
Rocky Hill Borough 
Cinnaminson Township 
Edison Township 
Putnam County 
Vestal 

Cheswold 

Glen Burnie 
Bally Borough 
Madison 

Pompano Beach 
Pompano Beach 
Concord 
Statesville 
Cayce 

Kalamazoo 
Republic 

Waverly 

Denver 

Salt Lake City 
Sunnyvale 
Livermore 
Salinas 

The Daties 
Pierce County 
Yakima 

Faribault 

Orange 

Detroit 

Highlands 
Jefferson Borough 
Libby 

Newport 
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February 1991 


Site Name 


City/County 


Group 13 (HRS Scores 37.63 - 35.94) 


Sangamo/Twelve-Mile/Hartwell PCB 
Moyers Landfill 

Savage Municipal Water Supply 
LaGrand Sanitary Landfill 
Brown's Battery Breaking 

SMS Instruments, Inc. 

Hedblum Industries 

United Creosoting Co. 

Byron Barrel & Drum 

Bendix Corp./Allied Automotive 
Baxter/Union Pacific Tie Treating 
Anchor Chemicals 

Waste Menagement-Mich (Holland) 
Spectra-Physics, Inc. 

Arrowhead Assoc/Scovill Corp. 
Atlantic Wood Industries, Inc. 
North Cavalcade Street 
Sayreville Landfill 

Dover Municipal Landfill 

Ludlow Sand & Gravel 

Saunders Supply Co. 

City Disposal Corp. Landfill 
Tabernacle Drum Dump 
Minker/Stout/Romaine Creek 

Howe Valley Landfill 

Yaworski Waste Lagoon 

Leetown Pesticide 

Rochester Property 
Cabot/Koppers 

Evor Phillips Leasing 

William Dick Lagoons 

Douglass Road/Uniroyal, Inc., Lf 
Lackawanna Refuse 

Compass Industries (Avery Drive) 
Mannheim Avenue Dump 

Neal's Dump (Spencer) 

Abex Corp. 

Fulton Terminals 

Allied Paper/Portage Ck/Kalamaz R 
Dutchtown Treatment Plant 
Westinghouse Elevator Co. Plant 
Centralia Municipal Landfill 
Auburn Road Landfill 

Fike Chemical, Inc. 

General Mills/Henkel Corp. 
Wrigley Charcoal Plant 
Laskin/Poplar Oil Co. 

Old Mill 

Townsend Saw Chain Co. 

Johns' Sludge Pond 


Pickens 
Eagleville 
Milford 

LaGrand Township 
Shoemakersville 
Deer Park 

Oscoda 

Conroe 

Byron 

St. Joseph 
Laramie 
Hicksville 
Holland 

Mountain View 
Montross 
Portsmouth 
Houston 
Sayreville 

Dover 

Clayville 
Chuckatuck 

Dunn F 
Tabernacle Township 
Imperial 

Howe Valley 
Canterbury 
Leetown 

Travelers Rest 
Gainesville 

Old Bridge Township 
West Calin Township 
Mishawaka 

Old Forge Borough 
Tulsa 

Galloway Township 
Spencer 
Portsmouth 

Fulton 

Kalamazoo 
Ascension Parish 
Gettysburg 
Centralia 
Londonderry 
Nitro 
Minneapolis 
Wrigley 
Jefferson Township 
Rock Creek 
Pontiac 

Wichita 
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February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 14 (HRS Scores 35.79 - 35.35) 


Stoughton City Landfill 

Del Norte Pesticide Storage 
Suffolk City Landfill 

Tansitor Electronics, Inc. 

De Rewal Chemical Co. 

Middletown Air Field 

Swope Oil & Chemical Co. 
Monsanto Corp. (Augusta Plant) 
South Municipal Water Supply Well 
Winthrop Landfill 

Ordnance Works Disposal Areas 
Diamond Shamrock Corp. Landfill 
Zanesville Well Fieid 

Cheshire Ground Water Contamin 
Suffern Village Well Field 
Endicott Village Well Field 
Dover Gas Light Co. 

Aladdin Plating 

North Penn - Area 1 

North Penn - Area 7 

North Penn - Area 6 

North Penn - Area 2 

North Penn - Area 5 

Harris Corp. (Palm Bay Plant) 
DuPage Cty Ldf/Blackwell Forest 
Kummer Sanitary Landfill 
Sanitary Landfill Co. (IWD) 

Eau Claire Municipal Well Field 
Pagano Salvage 

Valley Park TCE 

San Fernando. Valley (Area 4) 
Monolithic Memories 

National Semiconductor Corp. 
Fresno Municipal Sanitary Lndfll 
Newmark Ground Water Contamin 
Powersville Site 

Grand Traverse Overall Supply Co. 
Metamora Landfill 

Niagara Mohawk Power(Saratoga Sp) 
Standard Chlorine of Delaware, Inc 
South Andover Site 

Diamond Alkali Co. 

Carter Lee Lumber Co. 

Fletcher's Paint Works & Storage 
Avtex Fibers, Inc. 

Kentwood Landfill 

Electrovoice 

Jasco Chemical Corp. 

Katonah Municipal Well 

B&B Chemical Co., Inc. 


Stoughton 
Crescent City 
Suffolk 
Bennington 
Kingwood Township 
Middletown 
Pennsauken 
Augusta 
Peterborough 
Winthrop 
Morgantown 
Cedartown 
Zanesville 
Cheshire 
Village of Suffern 
Village of Endicott 
Dover 

Scott Township 
Souderton 

North Wales 
Lansdale 
Hatfield 
Montgomery Township 
Palm Bay 
Warrenvitle 
Bemidji 

Dayton 

Eau Claire 

Los Lunas 

Valley Park 

Los Angeles 
Sunnyvale 

Santa Clara 
Fresno 

San Bernardino 
Peach County 
Greitickville 
Metamora 
Saratoga Springs 
Delaware City 
Andover 

Newark 
Indianapolis 
Milford 

Front Royal 
Kentwood 
Buchanan 
Mountain View 
Town of Bedford 
~dialeah 
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February 1991 


Site Name 


City/County 


Group 15 (HRS Scores 35.35 - 34.21) 


29th & Mead Ground Water Contamin 
Teledyne Semiconductor 

Fibers Public Supply Wells 

BMI -Textron 

Dixie Caverns County Landfill 
Marion (Bragg) Dump 

Pristine, Inc. 

Mid-State Disposal, Inc. Landfill 
American Creosote (Jackson Plant) 
Kerr-McGee (Sewage Treat Plant) 
Broderick Wood Products 

C & J Disposal Leasing Co. Dump 
Buckeye Reclamation 

Preferred Plating Corp. 
Bio-Ecology Systems, Inc. 
Monticello Rad Contaminated Props 
Woodland Route 532 Dump 
American Chemical Service, Inc. 
Salem Acres 

Richardson Hill Road Lndfil/Pond 
Old Springfield Landfill 

Bell Landfill 

Solvent Savers 

U.S. Titanium 

Galesburg/Koppers Co. 

J.H. Baxter & Co. 

Hooker (Hyde Park) 

SCA Independent Landfill 

Action Anodizing,Plating Polish 
MGM Brakes 

Bayou Sorrel Site 

H.0.0. Landfill 

Duell & Gardner Landfill 

Mica Landfill 

Ellis Property 

Distler Farm 

Waste Disposal, Inc. 

Harbor Island (Lead) 

Lemberger Transport & Recycling 
E.H. Schilling Landfill 
Cliff/Dow Dump 

Clothier Disposal 

Ambler Asbestos Piles 

Queen City Farms 

Curcio Scrap Metal, Inc. 

L.A. Clarke & Son 

Scrap Processing Co., Inc. 
Southern Maryland Wood Treating 
Caldwell Lace Leather Co., Inc. 
Ilada Energy Co. 


Wichita 

Mountain View 
Jobos 

Lake Park 

Salem 

Marion 

Reading 

Cleveland Township 
Jackson 

West Chicago 
Denver 

Hamilton 

St. Clairsville 
Farmingdale 

Grand Prairie 
Monticello 
Woodland Township 
Griffith 

Salem 

Sidney Center 
Springfield 

Terry Township 
Lincklaen 

Piney River 
Galesburg 

Weed 

Niagara Falls 
Muskegon Heights 
Copiague 
Cloverdale 

Bayou Sorrel 
Antioch 

Dalton Township 
Mica 

Evesham Township 
Jefferson County 
Santa Fe Springs 
Seattle 

Franklin Township 
Hamilton Township 
Marquette 

Town of Granby 
Ambler 

Maple Valley 
Saddle Brook Twp 
Spotsylvania County 
Medford 

Hol Lywood 

Auburn 

East Cape Girardeau 
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National Priorities List (by Rank) 


February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 16 (HRS Scores 34.21 - 33.74) 


Adams County Quincy Landfills 2&3 
Kaydon Corp. 

Sauk County Landfill 

Homestake Mining Co. 

Dixie Oil Processors, Inc. 
Beckman Instruments (Porterville) 
Muskegon Chemical Co. 

Dubose Oil Products Co. 

Mason County Landfill 

Cemetery Dump 

Red Oak City Landfill 

Lakeland Disposal Service, Inc. 
Hopkins Farm 

Cape Fear Wood Preserving 
Stamina Mills, Inc. 

Lemberger Landfill, Inc. 

Reilly Tar (Indianapolis Plant) 
Pinette's Salvage Yard 

Durham Meadows 

Tyler Refrigeration Pit 

Kysor Industrial Corp. 

Lorentz Barrel & Drum Co. 
Wilson Farm 

Conklin Dumps 

Old City of York Landfill 
Modern Sanitation Landfill 
Byron Salvage Yard 

North Bronson Industrial Area 
Stanley Kessler . 
Helena Chemical Co. Landfill 
Kem-Pest Laboratories 

Imperial Oil/Champion Chemicals 
Cosden Chemical Coatings Corp. 
St. Augusta San Lndfil/Engen Dump 
Myers Property 

Pepe Field 

Tri-City Disposal Co. 

Northwest Transformer 

Genzale Plating Co. 
Albion-Sheridan Township Landfill 
Sheboygan Harbor & River 
Combustion, Inc. 

Ossineke Ground Water Contamin 
Follansbee Site 

Keystone Sanitation Landfill 
Carolina Transformer Co. 

Carroll & Dubies Sewage Disposal 
North Sea Municipal Landfill 
Bendix Flight Systems Division 
Farmers’ Mutual Cooperative 


Quincy 

Muskegon 

Excelsior 

Milan 

Friendswood. 
Porterville 
Whitehall 
Cantonment 

Pere Marquette Twp 
Rose Center 

Red Oak 

Claypool 

Plumstead Township 
Fayetteville 

North Smithfield 
Whitelaw 
Indianapolis 
Washburn 

Durham 

Smyrna 

Cadillac 

San Jose 
Plumstead Township 
Conklin 

Seven Valleys 
Lower Windsor Twp 
Byron 

Bronson 

King of Prussia 
Fairfax 

Cape Girardeau 
Morganville 
Beverly 

St. Augusta Township 
Franklin Township 
Boonton 
Shepherdsville 
Everson 

Franklin Square 
Albion 

Sheboygan 

Denham Springs 
Ossineke 
Follansbee 

Union Township 
Fayetteville 

Port Jervis 

North Sea . 
Bridgewater Township 
Hospers 
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National Priorities List (by Rank) 


February 1991 


NPL EPA 
Rank Reg St Site Name 


City/County 


Group 17 (HRS Scores 33.73 - 32.89) 


Koppers Co Inc (Oroville Plant) 
Louisiana-Pacific Corp. 
Linemaster Switch Corp. 

H & H Inc., Burn Pit 

South Macomb Disposal (Lf 9 & 9A) 
U.S. Aviex 

Sheller-Globe Corp. Disposal 
Walsh Landfill 

Landfill & Development Co. 

Upper Deerfield Township San Lndf 
Hertel Landfill 

Haviland Complex 

Malta Recket Fuel Area 

Jones Chemicals, Inc. 

Kent County Landfill (Houston) 
Saegertown Industrial Area 
Cedartown Municipal Landfill 

Kent City Mobile Home Park 
Adrian Municipal Well Field 

AT & SF €Clovis) 

Strother Field Industrial Park 
Obee Road 

CTS Printex, Inc. 

Fried Industries 

American Thermostat Co. 

Minot Landfill 

Koppers Co., Inc. (Newport Plant) 
Lewisburg Dump 

McGraw Edison Corp. 

Lodi Municipal Wetlt 

Goldisc Recordings, Inc. 

Islip Municipal Sanitary Landfill 
Sola Optical USA, Inc. 

Airco 

Metal Banks 

Yeoman Creek Landfill 

Sarney Farm 

Folkertsma Refuse 

Sealand Limited 

Rose Disposal Pit 

Van Dale Junkyard 

Montana Pole and Treating 

Geigy Chemical Corp(Aberdeen Plt) 
B.F. Goodrich 

General Tire/Rubber(Mayfield Lnf) 
Para-Chem Southern, Inc. 

Organic Chemicals, inc. 
BioClinical Laboratories, Inc. 
Volney Municipal Landfiil 

FMC Corp. (Dublin Road Landfill) 


Oroville 
Orovitte 
Woodstock 
Farrington 
Macomb Township 
Howard Township 
Keokuk 
Honeybrook Township 
Mount Holly 
Upper Deerfield Twp 
Plattekill 

Town of Hyde Park 
Malta 
Caledonia 
Houston 
Saegertown 
Cedartown 

Kent City 
Adrian 

Clovis 

Cowley County 
Hutchinson 
Mountain View 
East Brunswick Twp 
South Cairo 
Minot 

Newport 
Lewisburg 
Albion 

Lodi 

Holbrook 

Istip 

Petaluma 
Catvert City 
Phitadetphia 
Waukegan 

Amenita 

Grand Rapids 
Mount Pleasant 
Lanesboro 
Marietta 

Butte 

Aberdeen 
Calvert City 
Mayfield 
Simpsonvitte 
Grandvitle 
Bohemia 

Town of Voiney 
Town of Shelby 
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LN nner ree Tee 


National Priorities List (by Rank) 
February 1991 


NPL EPA 
Rank Reg St Site Name City/County 


Group 18 (HRS Scores 32.87 - 31.94) 


Tomah Fairgrounds 

Sullivan's Ledge 

Smith's Farm 

Madison Metro Sewer District Lag 
North Market Street 

Joseph Forest Products 

Juncos Landfill 

Big River Sand Co. 

Bennett Stone Quarry 

Wyckoff Co./Eagle Harbor 

Beaunit Corp(Circular Knit & Dye) 
Industrial Latex Corp. 

Munisport Landfill 

D.L. Mud, Inc. 

Stauffer Chem (LeMoyne Plant) 

M&T Delisa Landfill 

Crystal City Airport 

Geiger (C & M Oil) 

Paoli Rail Yard 
Moss-American(Kerr-McGee Oil Co.) 
Waste Research & Reclamation Co. 
Gould, Inc. 

Union Chemical Co., Inc. 

Cortese Landfill 

Mystery Bridge Rd/U.S. Highway 20 
Montrose Chemical Corp. 

St. Louis River Site 

Auto Ion Chemicals, Inc. 
Recticon/Allied Steel Corp. 

Hagen Farm 

Carolawn, Inc. 

Midwest Manufacturing/North Farm 
Berks Sand Pit 

Valley Wood Preserving, Inc. 

Butz Landfill 

City Industries, Inc. 

Sparta Landfilt 

Acme Solvent (Morristown Plant) 
Holton Circle Ground Water Contam 
Pomona Oaks Residential Wells 
Rowe Industries Ground Water Cont 
Hebelka Auto Salvage Yard 

Hipps Road Landfill 

Long Prairie Ground Water Contam 
Waite Park Wells 

Nebraska Ordnance Plant (Former) 
Applied Materials 

Intel Magnetics 

Intel Corp. (Santa Clara II1) 
TRW Microwave, Inc (Building 825) 


Tomah 

New Bedford 
Brooks 

Blooming Grove 
Spokane 

Joseph 

Juncos 

Wichita 
Bloomington 
Bainbridge Island 
Fountain Inn 
Wallington Borough 
Nocth Miami 
Abbeville 

Axis 

Asbury Park 
Crystal City 
Rantoules 

Paoli 

Milwaukee 

Eau Claire 
Portland 

South Hope 

Vil of Narrowsburg 
Evansville 
Torrance 

St. Louis County 
Kalamazoo 

East Coventry Twp 
Stoughton 

Fort Lawn 
Kellogg 

Longswamp Township 
Turlock 
Stroudsburg 
Orlando 

Sparta Township 
Morristown 
Londonderry 
Galloway Township 
Noyack/Sag Harbor 
Weisenberg Township 
Duval County 
Long Prairie 
Waite Park 

Mead 

Santa Clara 

Santa Clara 

Santa Clara 
Sunnyvale 
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National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 19 (HRS Scores 31.94 - 30.94) 


Synertek, Inc. (Building 1) 
Advanced Micro Devices(Bldg. 915) 
Pepper Steel & Alloys, Inc. 
Mattiace Petrochemical Co., Inc. 
O'Connor Co. 

Oconomowoc Electroplating Co. Inc 
Continental Steel Corp. 
Rasmussen's Dump 

Kenmark Textile Corp. 

Wingate Road Munic Incinerat Dump 
Westline Site 

Maxey Flats Nuclear Disposal 
Benfield Industries, Inc. 

Mouat Industries 

J&L Landfill 

Claremont Polychemical 

Powell Road Landfill 

Croydon TCE 

Mediey Farm Drum Dump 

Elmore Waste Disposal 

Vogel Paint & Wax Co. 

Kurt Manufacturing Co. 

Reilly Tar & Chemical(Dover Plnt) 
Parsons Chemical Works, Inc. 
Revere Chemical Co. 

Ionia City Landfill 

Koppers Co Inc (Texarkana Plant) 
Lincoln Park 

Smuggler Mountain 

Wedzeb Enterprises, Inc. 

GE Wiring Devices 

Missouri Electric Works 

Avenue "E" Ground Water Contamin 
New Lyme Landfill 

Woodland Route 72 Dump 

RCA Del Caribe 

Koch Refining Co./N-Ren Corp. 
Piper Aircraft/Vero Beach Wtr&Swr 
Brodhead Creek 

Fadrowski Drum Disposal 

United Chrome Products, Inc. 
Anodyne, Inc. 

Anaconda Aluminum/Milgo Electron 
Eastern Diversified Metals 
Anderson Development Co. 

Hunts Disposal Landfill 
Shiawassee River 

Tenth Street Dump/ Junkyard 
Alaska Battery Enterprises 
Taylor Borough Dump 


Santa Clara 
Sunnyvale 

Medley 

Glen Cove 
Augusta 

Ashippin 

Kokomo 

Green Oak Township 
Farmingdale 

Fort Lauderdale 
Westline 
Hillsboro 
Hazelwood 
Columbus 
Rochester Hills 
Old Bethpage 
Dayton 

Croydon 

Gaffney 

Greer 

Orange City 
Fridley 

Dover 

Grand Ledge 
Nockamixon Township 
Ionia 

Texarkana 

Canon City 
Pitkin County 
Lebanon 

Juana Diaz 

Cape Girardeau 
Traverse City 
New Lyme 
Woodland Township 
Barceloneta 

Pine Bend 

Vero Beach 
Stroudsburg 
Franklin 
Corvallis 

North Miami Beach 
Miami 

Hometown 

Adrian 

Caledonia 

Howe t 

Oklahoma City 
Fairbanks % Star Bor 
Taylor Borough 
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National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 20 (HRS Scores 30.93 - 29.94) 


Murray-Ohio Mfg (Horseshoe Bend) 
Halby Chemical Co. 

Higgins Disposal 

Redwing Carriers, Inc. (Saraland) 
Double Eagle Refinery Co. 

Mathis Bros Lf (S Marble Top Rd) 
Harvey & Knott Drum, Inc. 
Gallaway Pits 

Big D Campground 

Midland Products 

Robintech, Inc./National Pipe Co. 
BEC Trucking 

Strasburg Landfill 

Fourth Street Abandoned Refinery 
Witco Chemical Corp.(Oakland Plt) 
Tomah Armory 

Wildcat Landfill 

Burrows Sanitation 

Blosenski Landfill 

Rhinehart Tire Fire Dump 
Northwest Transformer(S Harkness) 
Delaware City PVC Plant 
Limestone Road 

Hooker (102nd Street) 

Higgins Farm 

American Crossarm & Conduit Co. 
United Nuclear Corp. 

Rentokil, Inc. (VA Wood Pres Div) 
Industrial Waste Control 

Celtor Chemical Works 

Haverhill Municipal Landfill 
Perdido Ground Water Contamin 
Marathon Battery Corp. 
Colesville Municipal Landfill 
Yellow Water Road Dump 

Marzone Inc./Chevron Chemical Co. 
Skinner Landfill 

First Piedmont Quarry (Route 719) 
Chemtronics, Inc. 

MIDCO II 

Cannelton Industries, Inc. 
Sheridan Disposal Services 
Pester Refinery Co. 

Kane & Lombard Street Drums 
Shenandoah Stables 

Firestone Tire (Albany Plant) 
Shaw Avenue Dump 

Berkley Products Co. Dump 

Silver Mountain Mine 
Petro-Chemical (Turtle Bayou) 


Lawrenceburg 

New Castle 
Kingston 
Saraland 
Oklahoma City 
Kensington 
Kirkwood 

Gal laway 
Kingsville 
Ola/Birta 

Town of Vestal 
Town of Vestal 
Newlin Township 
Oklahoma City 
Oakland 

Tomah 

Dover 

Hartford 

West Caln Township 
Frederick County 
Everson 

Delaware City 
Cumber land 
Niagara Falls 
Franklin Township 
Chehalis 

Church Rock 
Richmond 

Fort Smith 

Hoopa 

Haverhill 

Perdido 

Cold Springs 

Town of Colesville 
Baldwin 

Tifton 

West Chester 
Pittsylvania County 
Swannanoa 

Gary 

Sault Sainte Marie 
Hempstead 

Et Dorado 
Baltimore 

Moscow Mills 
Albany 

Charles City 
Denver 

Loomis 

Liberty County 





NPL EPA 
Rank Reg 
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National Priorities List (by Rank) 


February 1991 


Site Name 


City/County 


Group 21 (HRS Scores 29.88 - 28.90) 


Hevi-Duty Electric Co. 

Republic Steel Corp. Quarry 
Conservation Chemical Co. 
Westlake Landfill 

Ritari Post & Pole 

Bayou Bonfouca 

Fairchild Semiconduct (Mt View) 
Intel Corp. (Mountain View Plant) 
Raytheon Corp. 
Hewlett-Packard(620-40 Page Mill) 
Agate Lake Scrapyard 

Adam's Plating 

Jacksonville Municipal Landfill 
Rogers Road Municipal Landfill 
Saltville Waste Disposal Ponds 
Saco Municipal Landfill 

Palmetto Recycling, Inc. 

Shpack Landfill 

Kimberton Site 

Mallory Capacitor Co. 

Norwood PCBs 

Warwick Landfill 

Sidney Landfilt 

Sealand Restoration, Inc. 

Old Inland Pit 

Pesticide Lab (Yakima) 

Lemon Lane Landfill 

Tri-State Plating 

Arrcom (Drexler Enterprises) 
Coakley Landfill 

Potter's Septic Tank Service Pits 
Green River Disposai, Inc. 

ABC One Hour Cleaners 

Fischer & Porter Co. 
Elizabethtown Landfill 

Central Illinois Public Serv Co. 
Arkwood, Inc. 

Jibboom Junkyard 

A. 0. Polymer 

Wausau Ground Water Contamination 
Dover Municipal Well 4 

Rockaway Township Wells 
Pohatcong Valley Ground Water Con 
Garden State Cleaners Co. 

Sussex County Landfill No. 5 
North Penn - Area 12 

Dublin TCE Site 

Delavan Municipal Well #4 

Waste Management (Brookfield Lfl) 
North-U Drive Well Contamination 


Goldsboro 
Elyria 

Kansas City 
Bridgeton 
Sebeka 

Slidell 
Mountain View 
Mountain View 
Mountain View 
Palo Alto 
Fairview Township 
Lansing 
Jacksonville 
Jacksonville 
Saltville 

Saco 

Columbia 
Norton/Attleboro 
Kimberton Borough 
Waynesboro 
Norwood 
Warwick 

Sidney 

Lisbon 

Spokane 

Yakima 
Bloomington 
Columbus 
Rathdrum 

North Hampton 
Maco 

Maceo 
Jacksonville 
Warminster 
Elizabethtown 
Taylorville 
Omaha 
Sacramento 
Sparta Township 
Wausau 

Dover Township 
Rockaway 
Warren County 
Minotola 
Laurel 
Worcester 
Dublin Borough 
Delavan 
Brookfield 
Springfield 
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National Priorities List (by Rank) 


February 1991 


NPL =sOCEPA 
Rank Reg St Site Name 


City/County 


Group 22 (HRS Scores 28.90 - 28.50 , except for health-advisory sites) 


1051 
1052 
1053 
1054 
1055 
1056 
1057 
1058 
1059 


10th Street Site 

San Gabriel Valley (Area 3) 

San Gabriel Valley (Area 4) 
Watkins-Johnson Co. (Stewart Div) 
Intersil Inc./Siemens Components 
Modesto Ground Water Contamin 
American Lake Gardens 

Greenacres Landfill 

Northside Landfill 

1060 Sand Springs Petrochemical Cmplx 
1061 Pesses Chemical Co. 

1062 Metal Working Shop 

1063 East Bethel Demolition Landfitt 
1064 Triangle Chemical Co. 

1065 PJP Landfill 

1066 Craig Farm Orum 

1067 Belvidere Municipal Landfill 
1068 Bee Cee Manufacturing Co. 

1069 CryoChem, Inc. 

1070 Kauffman & Minteer, Inc. 

1071 Lansdowne Radiation Site 

1072 Forest Glen Mobile Home Subdivis 
1073 Radium Chemical Co., Inc. 


RRSSSSSSSSG 
RESSESSOOSA 


Number of NPL Sites: 1073 


* = State top priority site 


Columbus 
Alhambra 

ta Puente 
Scotts Valley 
Cupertino 
Modesto 
Tacoma 
Spokane County 
Spokane 

Sand Springs 
Fort Worth 
Lake Ann 

East Bethel Toxnship 
Bridge City 
Jersey City 
Parker 
Belvidere 
Malden 
Worman 

Jobs town 
Lansdowne 
Niagara Falls 
New York City 





NM NM NH NH NH ND 


WW Www 


4 
4 
4 
4 
4 
4 


vwuwuwonow 


DAA A 


~ 


National Priorities List, 
Federal Section (by Group) 
February 1991 


Site Name 


Hanford 200-Area (USDOE) 
Hanford 300-Area (USDOE) 

Rocky Flats Plant (USDOE) 
Riverbank Army Ammunition Plant 
Cal West Metals (USSBA) 

Weldon Spring (USDOE/Army) 


Rocky Mountain Arsenal 

Milan Army Ammunition Plant 
McClellan AFB (Ground Water Cont) 
Naval Air Develop Center(8 Areas) 
Wright-Patterson Air Force Base 
Mountain Home Air Force Base 
Feed Materials Prod Cent (USDOE) 


Bangor Naval Submarine Base 
Tooele Army Depot (North Area) 
Bonneville Power Adm Ross (USDOE) 
Aber Prov Ground-Edgewood Area 


Idaho National Engin Lab (USDOE) 
Anniston Army Depot (SE Ind Area) 
Robins AFB (Lndf1ll #4/Sludge Lag) 
Oak Ridge Reservation (USDOE) 
Cornhusker Army Ammunition Plant 
Naval Air Engineering Center 


Hill Air Force Base 

Treasure Island Nav Sta-Hun Pt An 
Eielson Air Force Base 

Savannah River Site (USDOE) 

Naval Air Sta, Whid Is (Ault) 


W.R. Grace/Wayne Int Stor (USDOE) 
Hanford 100-Area (USDOE) 

Standard Steel&Met Sal Yd (USDOT) 
Otis Air Nat Guard/Camp Edwards 


Elmendorf Air Force Base 
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City/County 


Benton County 
Benton County 
Golden 

Riverbank 

Lemitar 
St.Charles County 


Adams County 

Milan 

Sacramento 
Warminster Township 
Dayton 

Mountain Home 
Fernald 


Silverdale 
Tooele 
Vancouver 
Edgewood 


Idaho Falls 
Anniston 
Houston County 
Oak Ridge 

Hall County 
Lakehurst 


Ogden 

San Francisco 
Fairbanks N Star Bor 
Aiken 

Whidbey Island 


Wayne Township 
Benton County 
Anchorage 
Falmouth 


Greater Anchorage Bo 


1 Sites are placed in groups (Gr) corresponding to groups of 50 
on the final NPL 





NPL 


Gr 


: 
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St 


UT 
GA 
CA 


IL 
ME 
co 
NJ 
FL 
AK 
FL 


CA 
MA 
OK 
CA 
CA 
WA 
IL 


NY 
TX 


TX 
CA 
NJ 
WA 
NH 
NM 
WY 


CA 
AZ 
AZ 
PA 
CA 


PA 
CA 
NJ 
CA 
AL 


National Priorities List, 
Federal Section (by Group) 
February 1991 


Site Name 


Ogden Defense Depot 
Marine Corps Logistics Base 
Sacramento Army Depot 


Sangamo/Crab Orchard NWR (USDOI) 
Brunswick Naval Air Station 

Air Force Plant PJKS 

Picatinny Arsenal 

Homestead Air Force Base 

Fort Wainwright 

Pensacola Naval Air Station 


Sharpe Army Depot 

Fort Devens 

Tinker AFB (Soldier Cr/Bldg 3001) 
Lawrence Livermore Lab (USDOE) 
Fort Ord 

McChord AFB (Wash Rack/Treatment) 
Savanna Army Depot Activity 


Brookhaven National Lab (USDOE) 
Air Force Plant #4 Gener Dynamics 


Longhorn Army Ammunition Plant 
Norton Air Force Base 

Federal Aviation Admin Tech Cent 
Naval Air Sta, Whid Is (Seaplane) 
Pease Air Force Base 

Lee Acres Landfill (USDOI) 

F.E. Warren Air Force Base 


Castle Air Force Base 

Luke Air Force Base 

Williams Air Force Base 
Tobyhanna Army Depot 

Barstow Marine Corps Logist Base 


Letterkenny Army Depot (PDO Area) 
El Toro Marine Corps Air Station 
Fort Dix (Landfill Site) 

Tracy Defense Depot 

Alabama Army Ammunition Plant 


City/County 


Ogden 
Albany 
Sacramento 


Carterville 
Brunswick 

Waterton 

Rockaway Township 
Homestead 

Fairbanks N Star Bor 
Pensacola 


Lathrop 

Fort Devens 
Oklahoma City 
Livermore 
Marina 
Tacoma 
Savanna 


Upton 
Fort Worth 


Karnack 

San Bernardino 
Atlantic County 
Whidbey Island 
Portsmouth/Newington 
Farmington 

Cheyenne 


Merced 
Glendale 
Chandler 
Tobyhanna 
Barstow 


Franklin County 

El Toro 

Pemberton Township 
Tracy 
Childersburg 


BEST COPY AVAIL 
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National Priorities List, 
Federal Section (by Group) 
February 1991 


Site Name 


New London Submarine Base 
Hanford 1100-Area (USDOE) 

Dover Air Force Base 

Monticello Mill Tailings (USDOE) 


Fort Devens-Sudbury Training Ann 
Seneca Army Depot 
Fort Lewis Logistics Center 


Joliet Army Ammu Plant (LAP Area) 
Mound Plant (USDOE) 

Davisville Naval Constr Batt Cent 
Loring Air Force Base 

Naval Security Group Activity 


Letterkenny Army Depot (SE Area) 
Griffiss Air Force Base 

Defense General Supply Center 
Fort Riley 

Fort Lewis (Landfill No. 5) 

Camp Pendleton Marine Corps Base 


Lake City Army Plant (NW Lagoon) 
Twin Cities Air Force(SAR Lndf1l) 
Edwards Air Foree Base 

Ellsworth Air Force Base 

George Air Force Base 

Naval Undersea Warf Sta (4 Areas) 
Camp Lejeune Military Reservation 


Newport Naval Educat/Training Cen 
Yuma Marine Corps Air Station 
Jacksonville Naval Air Station 
Joliet Army Ammu Plant (Mfg Area) 
Cecil Field Naval Air Station 
Fairchild Air Force Base(4 Areas) 


March Air Force Base 

Lone Star Army Ammunition Plant 
Lawrence Livermore Lab-300(USDOE) 
Umatilla Army Depot (Lagoons) 
Aber Prov Ground-Michaelsville Lf 


City/County 


New London 
Benton County 
Dover 
Monticello 


Middlesex County 
Romulus 
Tillicum 


Joliet 
Miamisburg 
North Kingstown 
Limestone 
Sabana Seca 


Chambersburg 

Rome 

Chesterfield County 
Junction City 
Tacoma 

San Diego County 


Independence 
Minneapolis 
Kern County 
Rapid City 
Victorville 
Keyport 
Onslow County 


Newport 

Yuma 
Jacksonville 
Joliet 
Jacksonville 
Spokane County 


Riverside 
Texarkana 
Livermore 
Hermiston 
Aberdeen 
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NPL 


Gr, St 


MN 
WA 
NY 
LA 
MO 


IA 
NJ 
CA 
CA 


CA 
HI 


National Priorities List, 
Federal Section (by Group) 
February 1991 


Site Name 


Naval Industrial Reserve Ordnance 
Bangor Ordnance Disposal 
Plattsburgh Air Force Base 
Louisiana Army Ammunition Plant 
Weldon Spring Form Army Ord Works 


Iowa Army Ammunition Plant 

Naval Weapons Stat Earle (Site A) 
Travis Air Force Base 

Moffett Naval Air Station 


Mather Air Force Base 
Schofield Barracks 


Number of NPL Federal Facility Sites: 


[FR Doc. 91-3307 Filed 2-8-91; 8:45 am] 
BILLING CODE 6560-50-C 


City/County 


Fridley 

Bremerton 
Plattsburgh 
Doyline 

St. Charles County 


Middletown 
Colts Neck 
Solano County 
Sunnyvale 


Sacramento 
Oahu 


116 





Monday 
February 11, 1991 


Part Xilt 


Environmental 
Protection Agency 


40 CFR Part 300 

National Oil and Hazardous Substances 
Contingency Plan; National Priorities List; 
Recategorization of Sites; Notice 





5634 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-3904-1] 


National Oil and Hazardous 
Substances Plan; 
National Priorities List Update 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of recategorization of 
sites on the National Priorities List. 


summary: The Environmental Protection 
Agency (EPA) is today announcing the 
recategorization of fourteen (14) 
Superfund sites on the National 
Priorities List (NPL). The NPL is 
appendix B to 40 CFR part 300 of the 
National Oil and Hazardous Substances 
Contingency Plan (NCP), which EPA 
promulgated pursuant to Section 105 of 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 (CERCLA), as amended. 40 
CFR 300.425(e) of the NCP states that 
“[RJeleases may be deleted from or 
recategorized on the NPL where no 
further response is appropriate” 
(emphasis supplied). This notice 
activates the Construction Completion 
category of the NPL. The purpose of this 
recategorization within the NPL is to 
more clearly communicate to the public 
the status of cleanup progress at sites. 
EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
William O. Ross, Chief, State 


Requirements Section (OS-220W), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(703) 308-8335. 

SUPPLEMENTARY INFORMATION: The 
Preamble to the National Oil and 
Hazardous Substance Contingency Plan 
(NCP) (55 FR 8666, 8699-8700, March 8, 


1990), stated that the EPA would 


recategorize certain “completed” NPL 
sites in a “Construction Completion” 
category. The NCP explained that this 
category would consist of (a) sites 
awaiting deletion (i.e., those sites for 
which a Notice of Intent to Delete has 
been published), (b) sites awaiting first 
five-year review after completion of the 
remedial action, and (c) sites undergoing 
long-term remedial actions at which the 
construction phase of the action is 
complete. EPA procedures provide that 
it will shift sites into the Construction 
Completion category only following 
approval of an interim Close Out Report 
(for long-term remedial actions) or a 
final Close Out Report by the 
appropriate Agency official. EPA will 
approve a Close Out Report only after 
remedies have been implemented and 
are operating properly. 

The fourteen (14) sites listed below 
have satisfied the requirements for 
inclusion in the Construction 
Completion category: 


Construction Completion Sites 
Sites Awaiting Deletion 


1. Union Scrap, Minneapolis, 
Minnesota. 
2. Big River Sand, Wichita, Kansas. 
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3. Jibboom Junkyard, Sacramento, 
California. 


Sites Awaiting First Five-Year Review 
Following Achievement of the 
Remediation Levels in the RODs 


1. Taylor Borough Dump, Taylor 
Borough, Pennsylvania. 

2. A.L. Taylor, Brooks, Kentucky. 

3. Independent Nail, Beaufort, South 
Carolina. 

4. Newport Dump, Newport, Kentucky. 

5. Northern Engraving, Sparta, 
Wisconsin. 

6. Triangle Chemical, Bridge City, 
Texas. 

7. LaBounty, Charles City, Iowa. 

8. Celtor Chemical Works, Hoopa, 
California. 


Long-term Response Actions 
1. Chisman Creek, York County, 


irginia. 

2. Alpha Chemical, Galloway, Florida. 
3. Mid-South Wood Products, Mena, 
Arkansas. 

EPA will provide periodic public 
notices of changes in the Construction 
Completion category. In addition, EPA 
will report sites in this category when it 
publishes future final NPL updates. 

Authority: 42 U.S.C. 9601-9657; 33 U.S.C. 
1321(c)(2); E.O. 11735, 38 FR 21243; E.O. 12580, 
52 FR 2923. 

Dated: February 5, 1991. 

Don R. Clay, 

Assistant Administrator for Solid Waste and 
Emergency Response. 

[FR Doc. 91-3220 Filed 2-8-01; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF THE TREASURY 
31 CFR Part 575 


iraqi Sanctions Regulations; Census of 
Blocked Iraqi Government Assets and 
Claims Against iraq and Iraqi 
Government Entities 


AGENCY: Office of Foreign Assets 


summMARY: The Office of Foreign Assets 


Control is amending the Iraqi Sanctions 
Regulations by the addition of 

$§ 575.604 and 575.605, providing, 
respectively, for a census of blocked 
assets of the Government of Iraq and a 
census of claims against the 
Government of Iraq. The amendments 
impose a requirement that reports, 
contained in the appendix to this rule, 
be filed (1) under § 575.604 with respect 
to blocked Iraqi assets held by any U.S. 
person on or after August 2, 1990, and (2) 
under § 575.605 with respect to claims 
held by U.S. nationals against the 
Government of Iraq as of 5 p.m., E.S.T., 
January 16, 1991. The amendments also 
add a definition of “United States 
national” as § 575.322 for use in 
determining who must report on claims 
pursuant to § 575.604, and make other 
technical corrections. 

EFFECTIVE DATE: February 11, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Loren L. Dohm, Chief, Blocked Assets 
Section, Office of Foreign Assets 
Control, Department of the Treasury, 
Washington, DC 20220, (202) 535-4026. 
SUPPLEMENTARY INFORMATION: The Iraqi 
Sanctions Regulations, 31 CFR part 575 
56 FR 2112, January 18, 1991 (“the 
Regulations”), were issued by the 
Treasury Department in implementation 
of Executive Order 12722 of August 2, 
1990 (55 FR 3183, August 3, 1990) and 
Executive Order 12724 of August 9, 1990 
(55 FR 33089, August 13, 1990), and 
United Nations Security Council 
(“UNSC”) Resolution 661 (August 6, 
1990) and subsequent relevant 
resolutions. In the appendix to these 
amendments, the Office of Foreign 
Assets Control has provided samples of 
forms TDF 90-22.40 and TDF 90-22.41, 
with instructions to be used in reporting 
information on blocked assets and 
claims. The reports are needed to obtain 
information, on a one-time basis, 
regarding blocked Iraqi assets and 
claims by U.S. nationals against the 
Government of Iraq, for planning and 
administrative purposes. This census 
responds, in part, to UNSC Resolution 
674 (October 29, 1990), which invites UN 
meinber states to collect information on 


claims against the Government of Iraq. 
Additional reports may be required at a 
future date. Persons required to report or 
otherwise interested in obtaining copies 
of the forms and instructions may do so 
by contacting the nearest regional 
Federal Reserve Bank or the Office of 
Foreign Assets Control, Department of 
the Treasury, Was on, DC 20220. 

The reports required to be filed by 
these sections must be completed in 
triplicate and two copies are to be 
returned in a set to the Office of Foreign 
Assets Control, Department of the 
Treasury, Washington, DC 20220, by 
March 1, 1991. Observance of the filing 
deadline is extremely important. 
Reporting under these sections is 
mandatory. However, information 
regarding property of private Iraqi 
citizens is not subject to the reporting 
requirement of section 575.604. 

The submission of a TDF 90-22.41 
report on a claim against the 
Government of Iraq does not constitute 
the filing with the United States 
Government of a formal claim for 
compensation. No formal claims 
adjudication program currently exists. 
However, failure to file a complete 
report with respect to claims in a timely 
fashion not only would constitute failure 
to comply with the Regulations, but 
would also prevent the inclusion of the 
information in U.S. Government 
planning and may therefore be 
prejudicial to the interests of the 
claimant and other U.S. claimants. 
Espousal of claims of U.S. nationals 
against a foreign government is within 
the discretion of the United States 
Government. Information regarding 
claims of the United States Government 
against the Government of Iraq will be 
collected separately. 

The Supplementary Information 
section of the original publication of the 
Regulations (56 FR 2112, January 18, 
1991) requires certain modifications, as 
follows: First, in the table in the second 
paragraph the reference to General 
License No. 3, as amended, should 
indicate that this general license is 
revoked in the Regulations. Second, the 
fifth paragraph should indicate that the 
collections of information in the 
Regulations are contained in 
$§ 575.202(d), 575.503, 575.506, 575.509— 
575.511, 575.517, 575.518, 575.520, 575.521, 
subpart F, § 575.703, and § 575.801. 
Third, the sixth paragraph should 
indicate that the estimated total annual 
reporting and/or recordkeeping burden 
(including the burden imposed by this 
amendment) is 10,000 hours. 

Since the Regulations involve a 
foreign affairs function, the provisions of 
the Administrative Procedure Act, 5 
U.S.C. 553, requiring notice of proposed 


Federal Register / Vol. 56, No. 28 / Monday, February 11, 1991 / Rules and Regulations 


rulemaking, opportunity for public _ 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., does 
not apply. Because the Regulations are 
issued with respect to a foreign affairs 
function of the United States, they are 
not subject to Executive Order 12291 of 
February 17, 1981, dealing with Federal 
regulations. 


List of Subjects in 31 CFR Part 575 


Blocking of assets, Foreign claims, 
Iraq, Reporting and recordkeeping - 
requirements. 


PART 575—IRAQI SANCTIONS 
REGULATIONS 


For the reasons set forth in the 
preamble, 31 CFR part 575 is amended 
as set forth below: 

1. The “authority” citation for part 575 
continues to read as follows: 


Authority: 50 U.S.C. 1701 et seg.; 50 U.S.C. 
1601 et seq.; 22 U.S.C. 287c; Pub. L. 101-513, 
104 Stat. 2047-55 (Nov. 5, 1990); 3 U.S.C. 301; 
E.O. 12722, 55 FR 31803 (Aug. 3, 1990); E.O. 
12724, 55 FR 33089 (Aug. 13, 1990). 


Subpart C—General Definitions 


2. Section 575.322 is added to subpart 
C to read as follows: 


§ 575.322 United States national; U.S. - 
nationai. 


The term “United States national” or 
“U.S. national” means any United States 
citizen; any person who, though not a 
citizen of the United States, owes 
permanent allegiance to the United 
States; and any juridical person 
organized under the laws of the United 
States or any jurisdiction within the 
United States. This term does not 
include U.S. branches of persons 
organized under foreign law, or aliens, 
regardless of whether they have 
permanent resident status in the United 
States. 


Subpart E—Licenses, Authorizations 
and Statements of Licensing Policy 
§ 575.503 [Amended] 


3. In § 575.503 of subpart E, paragraph 
(i) is removed. - 


§ 575.507 [Amended] 


4. Section 575.507(a)(1) of subpart E is 
amended to correct two references, as 
follows: 

“15 CFR 371.6” is corrected to read 
“15 CFR 771.6”, and “15 CFR 371.13” is 
corrected to read “15 CFR 771.13”. 
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Subpart F—Reports 


5. Section 575.604 is added to subpart 
F to read as follows: 


§ 575.604 Reports on Form TDF 90-22.40. 


(a) Requirement for report. Reports on 
Form TDF 90-22.40 are hereby required 
to be filed on or before March 1, 1991, in 
the manner prescribed herein and in the 
instructions to Form TDF 90-22.40, with 
respect to all property held by any 
United States person, in which the 
Government of Iraq has or has had any 
interest at any time since 5 a.m. E.D.T., 
August 2, 1990. Reports must contain 
complete answers to every question 
included in Form TDF 90-22.40. 

(b) Who must report. Reports on Form 
TDF 90-22.40 must be filed by each of 
the following: 

(1) Any U.S. person, or his successor, 
who has had in his custody, possession 
or control, directly or indirectly, in trust 
or otherwise, property in which there 
was any direct or indirect interest of the 
Government of Iraq at any time since 5 
a.m. e.d.t., August 2, 1990; 

(2) Any business or non-business 
entity in the United States in which the 
Government of Iraq holds or has held 
any financial interest since 5 a.m. e.d.t., 
August 2, 1990. 

(c) How to file Form TDF 90-22.40. 
Reports on Form TDF 90-22.40 shall be 
prepared in triplicate. On or before 
March 1, 1991, two copies shall be sent 
in a set to Unit 604, Office of Foreign 
Assets Control, Department of the 
Treasury, Washington, DC 20220. The 
third copy must be retained with the 
reporter's records. 

(d) Certification. Every report on Form 
TDF 90-22.40 shall contain the 
certification required in Part C of the 
Form. Failure to complete the 
certification shall render the report 
ineffective, and the submission of such a 
report shall not constitute compliance 
with this section. 

(e) Confidentiality of reports. Reports 
on Form TDF 90-22.40 are regarded as 
privileged and confidential. 

6. Section 575.605 is added to subpart 
F to read as follows: 


§ 575.605 Reports on Form TDF 90-22.41. 


(a) Requirement for reports. Reports 
on Form TDF 90-22.41 are hereby 
required to be filed on or before March 
1, 1991, in the manner prescribed herein 
and in the instructions to Form TDF 90- 
22.41, with respect to all claims held by 
U.S. nationals as of 5 p.m., e.s.t., January 
16, 1991, against the Government of Iraq 
or an Iraqi government entity. Reports 
must contain complete answers to every 
question included in Form 90-22.41. 


(b) Who must report. Reports on Form 
TDF 90-22.41 must be filed by every U.S. 
national who had a claim outstanding at 
5 p.m., e.s.t., January 16, 1991, against 
the Government of Iraq or an Iraqi 
government entity. No report is to be 
submitted by a U.S. branch of a foreign 
firm not owned or controlled by a U.S. 
national. 

(c) How to file Form TDF 90-22.41. 
Reports on Form TDF 90-22.41 shall be 
prepared in triplicate. On or before 
March 1, 1991, two copies shall be sent 
in a set to Unit 605, Office of Foreign 
Assets Control, Department of the 
Treasury, Washington, DC 20220. The 
third copy must be retained with the 
reporter’s records. 

(d) Certification. Every report on Form 
TDF 90-22.41 shall contain the 
certification required on Part C of the 
Form. Failure to complete the 
certification shall render the report 
ineffective, and the submission of such a 
report shall not constitute compliance 
with this section. 

(e) Confidentiality of reports. Reports 
on Form TDF 90-22.41 are regarded as 
privileged and confidential. 

(f) Examples of claims. Claims may 
relate to losses due to expropriation, 
nationalization, or other measures 
affecting property rights; losses for 
breach of contract or debt defaults; 
compensation for injuries to persons or 
loss of life; and any other losses or 
injuries suffered in Iraq, Kuwait or 
elsewhere, attributable to the 
Government of Iraq or an Iraqi 
government entity, whether or not 
arising from actions relating to Iraq's 
invasion of Kuwait. Claims may also 
relate to losses suffered by a foreign 
partnership, joint venture, corporation or 
other entity in which U.S. nationals have 
a significant interest. 


Dated: January 31, 1991. 
R. Richard Newcomb, 
Director. 
Approved: February 4, 1991. 
John P. Simpson, 
Acting Assistant Secretary (Enforcement). 
The forms and instructions 


Appendix: 
included in this Appendix will not appear in 
the CFR. 


Census of Blocked Iraqi Property 


Instructions for Reporting on Form TDF 
90-22.40 


The Office of Foreign Assets Control, 
Department of the Treasury, under 
Section 575.604 of the Iraqi Sanctions 
Regulations (31 CFR Part 575) (“the 
Regulations”), is conducting a census of 
blocked Iraqi property. The information 
is needed by the United States 
Government for planning purposes and 
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to monitor compliance with the 
Regulations. 


General Instructions 


Reporting on Form TDF 90-22.40, 
Report of Blocked Iraqi Property, is 
mandatory for all persons who, since 
August 2, 1990, have held property 
subject to Executive Order No. 12722 or 
12724. This requirement applies to all 
U.S. persons who had in their 
possession or control, since 5:00 a.m., 
EDT, August 2, 1990 (“the effective 
date”), any property or interests in 
property belonging to the Government of 
Iraq, its agencies, instrumentalities and 
controlled entities and the Central Bank 
of Iraq. Reports filed on Form TDF 90- 
22.40 are regarded as privileged and 
confidential. 

Two copies of the report shall be sent 
to the Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, DC 20220, by March 1, 
1991, or within 15 days of the acquisition 
of property subject to Executive Order 
No. 12722 or 12724. The reporter shall 
retain a copy of the completed report. 
Copies of Form TDF 90-22.40 will be 
distributed through the Federal Reserve 
System to all regional Federal Reserve 
Banks. In addition, copies of the form 
will be mailed directly to certain 
persons believed by the Treasury 
Department to be affected by the 
reporting requirements. Other persons 
required to report or interested in 
obtaining copies of the form may do so 
by contacting the Office of Foreign 
Assets Control at the above address or 
by calling the telephone number listed 
below. Photocopies of the report form 
may be used. 

A report may be filed on behalf of a 
holder by an attorney, agent, or other 
person. Primary responsibility for 
reporting blocked property, however, 
rests with the actual holder of the 
property, or the U.S. national exercising 
control over property located outside the 
U.S., with the following exceptions: © 
primary responsibility for reporting any 
asset held by a foreign firm or branch 
owned or controlled by a U.S. person 
rests with the U.S. parent or head office; 
primary responsibility for reporting any 
trust assets rests with the trustee; and 
primary responsibility for reporting real 
property rests with the Iraqi owner's co- 
owner, legal representative, agent, or 
property manager in the United States. 
No person is excused from filing Form 
TDF 90-22.40 by reason of the fact that 
another person has submitted a report 
with regard to the same property, unless 
he has actual knowledge that the other 
person has filed a report with respect to 
the property as full and complete as that 





which he would otherwise be required 
to file. 

A separate report shall be submitted 
with respect to each blocked account or 
asset held. Each question on the form 
shall be answered and all the specific 
information called for shall be given. 
When there is nothing to report under 
any question, or if information is 
lacking, state “N/A,” “None,” or 
“Unknown,” as the case may be. If the 
space provided on the form is 
inadequate, the answer may be made or 
continued on a blank sheet of paper 
securely attached to the form. No person 
is excused from furnishing information 


Property 


Deposit 
Securities or 


he reasonably should have furnished. 
The definitions of terms contained in the 
Regulations are hereby incorporated by 
reference into Form TDF 90-22.40 and 
these instructions. 

FOR FURTHER INFORMATION CALL: (202) 
535-4026. 


Specific Instructions 


Part A: Iraqi Government Entity Having 
an Interest in the Property Reported 


Lines 1-3. State the name and address 
of the Iragi Government entity which 
has an interest in the property reported. 
If any other entities or persons, whether 
Iraqi or non-Iraqi, have interests in the 
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property reported, the full value of the 
property shall be reported in Part B, Line 
4, Columns (a) and (b), but the names 
and pro rata interests of all such entities 
or persons shall be identified in Line 3 of 
Part A. 


Part B: Property Reported 


Line 4. Provide a brief description of 
the property reported. If the property is 
denominated in a foreign currency, 
report the U.S. dollar equivalent value 
on the dates indicated and state the 
currency and conversion rate in the 
description. The following table may be 
used as a guide for items to include in 
the property description: 


items to include in description 


a ee ll a ee en, © REPRE, Sales Sh SE 
number and brief description of securities or 


secseeeeeeseneee ACCOUNT bullion. 
Documentary Letter of Credit... Account party, other principal parties involved (including the issuing, confirming, and advising banks), and whether or not 
documents have been presented. 


Standby Letter of Credit 


any calis have been 


Section 575.518 Account .........cc.csocseseseee ... Number and date of Treasury license 


ee anette 


Real Property 
Tangible Property __......---.esereenseoneenee Briot 


If property reported was held on the 
effective date: Report value of the 
property held on August 2, 1990 in 
Column (a) and value of the property 
held on January 31, 1991 in Column (b). 

If property reported was acquired 
after the effective date: Fill in date the 
property was acquired on the line 
indicated and report value of the 
property held on that date in Column (a) 
and value of the property on January 31, 
1991 in Column (b). if the property was 
acquired after January 31, 1991, 
disregard Column {b). 

Line 5. If the property reported was 
acquired after August 2, 1990, describe 
the circumstances. Include the name of 
the transferor or prior holder and the 
reasons the property was transferred. 

Line 6. Explain any changes between 
amounts in Columns (a) and (b) of Line 
4. Include the number, total amounts, 
and nature of all increases and credits 
(e.g., interest credited, deposits, 
incoming transfers) and decreases (e.g., 
service charges, licensed debits). If any 
Treasury Department licenses have 
been issued with respect to the account, 
indicate the number and date of the 
license. This question may be 
disregarded if the property was acquired 
after January 31, 1991. 

Line 7. If the property reported is 
physically located or booked at a 
location other than that described in 
Part C [e.g., a deposit located in a 
foreign branch reported by the U.S. 


parent) give the name and the location 
of the actual holder. 

Line & Describe any claims known to 
be asserted against the property 
reported. Examples include specific 
claims such as attachments and liens or 
more general claims such as set-off 
rights asserted by the holder of the 
property against the Government of 
Iraq. Indicate the full amount of the 
claim and the identity of the claimant. 


Part C: U.S. Person or Entity Making the 
Report 


Lines 9-11. State reporter's corporate 
name and address and the name and 
telephone number of an individual 
corporate official to contact regarding 
the report. 

Line 12. Complete the certification. 
The report is not valid without the 
certification. 

Paperwork Reduction Act Statement: 
The paperwork requirement has been 
cleared under the Paperwork Reduction 
Act of 1980. The Office of Foreign 
Assets Control of the Department of the 
Treasury requires this information be 
furnished pursuant to 50 U.S.C. 1701, 
and 31 CFR Part 575. The information 
collected will be used for U.S. 
Government planning purposes and to 
monitor compliance with Executive 
Order Nos. 12722 and 12724. The 
information will be held confidential. 

The estimated burden associated with 
this collection of information is 2 hours 
per respondent or recordkeeper. 


Account party, all principal parties involved (including issuing and confirming banks), expiration date, and whether or not 


permitting establishment of account. 
aaies pe a cng Sons os ap egg laa eet a title aaa 


Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Blocked Assets Section, Office of 
Foreign Assets Control, Department of 
the Treasury, Washington, DC 20220 
and the Office of Management and 
Budget, Paperwork Reduction Project 
(1505-0128), Washington, DC 20503. 


Report of Blocked Iraqi Property 
Office of Foreign Assets Control, 

Department of the Treasury, 

Washington, DC 20220 

This report shall be completed and 
two copies sent to the above address by 
all U.S. persons who, since August 2, 
1990, have held property subject to 
Executive Order No. 12722 or 12724. 
Reports shall be submitted by March 1, 
1991, or within 15 days of acquiring such 
property. Separate reports should be . 
submitted for each blocked account or 
asset held. READ THE INSTRUCTIONS 
CAREFULLY BEFORE PREPARING 
THIS REPORT. For assistance call (202) 
535-4026. 

To the Secretary of the Treasury: 

The undersigned, pursuant to 31 CFR 
575.604, hereby makes the following 
report: 


Part A: Iraqi Government Entity Having 
an Interest in the Property Reported | 


1. Entity: 
2. Address: 
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3. Identify any other entities or 
persons known to have interests in the 
property reported and explain the nature 
and extent of such interests: 


Part B: Property Reported 


4. Description of the Property. 
(Include account number and interest terms, 
if applicable.) 
(a) Value on 08/02/90 or 


(Specify acquisition date, if later) 


(Amount) 
(b) Value on 01/31/91 


(Amount) 

5. If custody of the property was 
acquired after August 2, 1990, describe 
the circumstances. Include name of 
transferor or prior holder and reasons 
the property was transferred. 


6. Explanation of any changes 
between amounts in Columns (a) and (b) 
above. Include the number and nature of 
all transactions, the total amount of all 
increases and/or decreases, and the 
number and date of any related 

Treasury Department licenses. 


7. Name of the holder and location of 


the property if different than described 
in Part C. 


8. Describe any claims known to be 
asserted against the property. 


Part C: U.S. Person or Entity Making the 
Report 


9. Name: 


10. Address: 


11. Individual to contact regarding this 


report: 

(Name) 

(Telephone Number) 
12. Certification: 


~~ Iam the 


(Corporate Title or Position, If Applicable) 
Ce 


(Corporate Name, If Applicable) 

that I am authorized to make this 
certification, and that, to the best of my 
knowledge and belief, the statements set 


forth in this report, including any papers 
attached hereto or filed herewith, are true 
and accurate, and that all material facts in 
connection with said report have been set 
forth herein. 


(Signature) 
(Date) 


Census of Claims by U.S. Nationals 
Against Iraq 


Instructions for Reporting on Form TDF 
90-22.41 


The Office of Foreign Assets Control, 
Department of the Treasury, under 
Section 575.605 of the Iraqi Sanctions 
Regulations (31 CFR Part 575) (“the 
Regulations”), is conducting a census of 
claims by U.S. nationals against the 
Government of Iraq, or any Iraqi 
Government entity. The information is 
needed by the U.S. Government for 
planning purposes. 

Note: The submission of this report does 
not constitute the filing with the U.S. 
Government of a formal claim for 
compensation. No formal claims adjudication 
program currently exists. However, failure to 
file complete information in a timely fashion 
would not only constitute failure to comply 
with the Regulations but would also prevent 
theinclusion of the information in U.S. 
Government planning and therefore could be 
prejudicial to the interests of the claimant 
and other U.S. claimants. Espousal of claims 
of U.S. nationals against a foreign 
government is within the discretion of the 
U.S. Government. 


General Instructions 


Reporting on Form TDF 90-22.41 is 
mandatory for all U.S. nationals 
(whether individuals or legal entities) 
who, on 5:00 p.m., EST, January 16, 1991, 
had claims outstanding against the 
Government of Iraq, or any Iraqi 
Government entity. The report may also 
include claims of U.S. nationals arising 
from ownership in foreign entities. The 
report shall be completed and two 
copies sent to the Office of Foreign 
Assets Control, Department of the 
Treasury, Washington D.C. 20220, by 
March 1, 1991. The reporter shall retain 
a copy of the completed report. Reports 
filed on Form TDF 90-22.41 are regarded 
as privileged and confidential. 

Copies of Form TDF 90.22-41 will be 
distributed through the Federal Reserve 
System to all regional Federal Reserve 
Banks. In addition, copies of the form 
will be mailed directly to certain 
persons believed by the Treasury 
Department to be affected by the 
reporting requirements. Other persons 
required to report or interested in 
obtaining copies of the form may do so 
by contacting the Office of Foreign 
Assets Control at the above address or 


by calling the telephone number listed 
below. This pamphlet contains reporting 
instructions, one copy of report Form 
TDF 90-22.41, and three copies of 
Schedule B1. Photocopies of the report 
form and schedule may be used. 

A report may be filed on behalf of a 
claimant by an attorney, agent, or other 
person. Primary responsibility for 
reporting the claim, however, rests with 
the actual claimant. Each question on 
the form shall be answered and all the 
specific information called for shall be 
given. When there is nothing to report 
under any question, or if information is 
lacking, state “N/A,” “None,” or 
“Unknown,” as the case may be. If the 
space provided on the form is 
inadequate, the answer may be made or 
continued on a blank sheet of paper 
securely attached to the form. The 
definitions of terms contained in the 
Regulations are hereby incorporated by 
reference into Form TDF 90-22.41 and 
these instructions. 


FOR FURTHER INFORMATION CALL: (202) 
535-4026. 


Specific Instructions 


Part A: Information Concerning U.S. 
Claimant 


Lines 1-2. State the name, employer 
identification or social security number, 
and address of the U.S. claimant. If the 
report includes claims for losses 
suffered by a subsidiary, the name, 
employer identification number, and 
address of the U.S. parent company 
reporting the claim should be entered 
here. 

Line 3. State the nationality or place 
of incorporation of the claimant. If there 
has been any change in the nationality 
status of the claimant since the date of 
loss, provide an explanation. 

Line 4. If the claimant is a corporation 
or other legal entity, indicate the date 
and place of incorporation, the 
percentage of outstanding capital stock 
of all classes held, directly or indirectly, 
by persons who were U.S. nationals on 
the date of the loss. 

Line 5. If the person reporting the 
claim is a person other than the 
claimant as reported in Line 1, state 
name, address, and relationship to the 
claimant (e.g., attorney, personal 
representative). 


Part B: Summary of Claims Against Iraq 


Line 6. Report the aggregate value of 
all claims of a common type in the 
appropriate category or categories 
shown. Detailed information concerning 
specific claims should be reported on 
one or more attached Schedule B1's. The 
sum of all amounts reported separately 
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on Schedule Bi should total the 
aggregate amount reported in the 
summary. 

Part C: Certification 

Line 7. Enter the name and telephone 
number of the appropriate individual to 
contact regarding the report. 

Line 8 Complete the certification. The 
report is not valid without a completed 
certification. 

Instructions for Schedule Bi—Schedule 
for Separate Description of Claims 


Note.—Be sure to enter the employer 
identification number or social security 
number of the U.S. claimant from Part A, Line 
1, in the space indicated in upper right hand 
corner of the schedule. Also enter the number 
of this individual Schedule B1 and the total 
number of Schedule Bi's submitted in the 
spaces indicated. 

Submit an individual Schedule B1 for 
each claim or common set of claims. 
Claims of an individual person or a 
single entity (e.g., a subsidiary) against 
the same Iraqi entity involving a 
common set of circumstances may be 
reported on a single Schedule Bi, with 
amounts allocated appropriately to each 
category of claim. Three copies of 
Schedule B1 are attached to the report. 
Additional photocopies of Schedule B1 
may be used, if needed. 

Lines 1-2. Enter the name and address 
of the entity actually suffering the loss, 
if different from the claimant named in 
Part A, Line 1 (e.g., a claim arising from 
injury to a subsidiary). 

Line 3. If the entity described in Line 1 
of this Schedule B1 is different than the 
claimant named in Part A, Line 1, 
include a full description of the 
claimant's ownership interest in the 
entity. 

Line 4. Identify the Iraqi entity against 
which the claim is asserted. 

Line 5. Enter the value of each claim 
in the appropriate category. Report the 
claim in U.S. dollars to the nearest 
dollar. Convert foreign currency values 
at the exchange rate prevailing on the 
date of the loss. In valuing the claims, 
use estimated values as of the date of 
the loss if precise values or balances are 
not known. Be sure to describe your 
valuation methods in Line 6. 

Line 6. Describe the circumstances of 
the loss. Include the date of the loss and 
a description of the property, business, 
obligation, injury, or other damage 
which is the subject of the claim. 
Identify any other persons with interests 
in the claim and any alternative sources 
of compensation available, actual or 
potential. Describe any known 
counterclaims that potentially may be 
asserted by the Government of Iraq. If 
the claim involves a contract dispute, 


describe any clauses in the contract 
referring to choice of law or forum for 
settling disputes. If the property is of the 
type for which a specific balance or 
generally accepted market quotation 
value is not available, indicate the 
valuation method used (e.g., contractual 
value, book value, estimated value of 
similar property). If the property or 
obligation is valued in a foreign 
currency, be sure to specify the currency 
and the exchange rate used in the 
valuation. Do not submit documentary 
evidence with the report. 

Paperwork Reduction Act Statement: 
The paperwork requirement has been 
cleared under the Paperwork Reduction 
Act of 1980. The Office of Foreign 
Assets Control of the Department of the 
Treasury requires this information be 
furnished pursuant to 50 U.S.C. 1701, 
and 31 CFR Part 575. The information 
collected will be used for U.S. 
Government planning purposes. The 
information will be held confidential. 

The estimated burden associated with 
this collection of information is 3.5 hours 
per respondent or recordkeeper. 
Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Blocked Assets Section, Office of 
Foreign Assets Control, Department of 
the Treasury, Washington, DC 20220 and 
the Office of Management and Budget, 
Paperwork Reduction Project (1505- 
0128), Washington, DC 20503. 


Report of Claims by U.S. Nationals 
Against Iraq 
Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, DC 20220 
This form shall be completed and two 
copies sent to the above address by 
March 1, 1991, by all U.S. nationals who, 
on 5:00 p.m., EST, January 16, 1991, had 
claims outstanding against the 
Government of Iraq, or any Iraqi 
Government entity. A third copy shall 
be retained by the reporter. READ THE 
INSTRUCTIONS CAREFULLY BEFORE 
PREPARING THIS REPORT. For 
assistance call (202) 535-4026. 
Important: The submission of this 
report does not constitute the filing with 
the U.S. Government of a formal claim 
for compensation, nor does it guarantee 
that the claim will be included in any 
future agreement or settlement. 
However, failure to file complete 
information in a timely fashion would 
not only constitute failure to comply 
with Section 575.605 of the Iraqi 
Sanctions Regulations (31 CFR part 575) 
but would also prevent the inclusion of 
the information in U.S. Government 
planning and therefore could be 
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prejudicial to the interests of the 
claimant and other U.S. claimants. 
To the Secretary of the Treasury: 
The undersigned, pursuant to 31 CFR 
575.605, hereby makes the following 
report: 


Part A: Information Concerning U.S. 
Claimant 


1. Name: 
EIN/SSN: 
2. Address: 


3. State nationality or place of 
incorporation. If there has been any 
change in nationality status since the 
date of the loss, so explain. 


4. If claimant is a corporation or other 
legal entity, state date and place of 
incorporation, percentage of outstanding 
capital stock of all classes held, directly 
or indirectly, by U.S. nationals on the 
date of the loss. 


5. If the person reporting the claim is a 
person other than the claimant named in 
Line 1, state name, address, and 
relationship to claimant. 


Part B: Summary of Claims Against Iraq 


6. Claims: 

Report the aggregate value of all 
claims in the appropriate category or 
categories below. Detailed information 
concerning specific claims should be 
reported on one or more attached 
Schedule B1’s. The sum of all amounts 
reported on Schedule B1 should total the 
aggregate amount reported in this 
summary. Three copies of Schedule B1 
are attached to this pamphlet. 
Additional photocopies may be used, if 
required. 


A. Business Claims: 
(1) Loans or credits overdue 
OSES CON oaccsaineactaciisstaissat sanssinessseccbantiacs = 
(2) Expropriation of equity, 
concessions, or going con- 


(3) Expropriation of real and/ 
or tangible property 

(4) Receivables or 
amounts due and unpaid 

(5) Breach of contract dam- 
SUID Sicscsccasectsncsets 

(6) Other damages 
Sabstotal Ai.ncieececcccccssccsccsceves 

B. Personal Claims: 

(1) Expropriation losses 

(2) Salaries, benefits, or other 
items due and unpaid 
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(3) Lost future benefits or 
other contractual claims 
(4) Personal injury or other 


(5) Other damages 
Subtotal B 
Total (Subtotals A.+B.).......scsssssssssssssesseesees 


Part C: Certification 


7. Individual to contact regarding this 
report: 


(Name) 


(Telephone Number) 
8. Certification: 


L 

(Name) 

certify thatI am the ————-—________- 
Cae Title or Position, If Applicable) 

oO —(ee ...:.°:. ... 


(Corporate Name, If Applicable) 

that I am authorized to make this 
certification, and that, to the best of my 
knowledge and belief, the statements set 
forth in this report, including any papers 
attached hereto or filed herewith, are true 
and accurate, and that all material facts in 
connection with said report have been set 
forth herein. 


(Signature) 


ee 
or SSN of Claimant: 


This is 
(Number of) 


(Total Number) 
Schedule Bis submitted. 


Schedule Bi—Schedule for Separate 
Description of Claims 


(See Specific Instructions) 
1. Name: 


2. Address: 


3. Describe the relationship of this 


entity to the claimant named in Part A. 


4. Identify the Iraqi entity against 
which the claim is asserted. 


5. Type and amount of claim reported 
on this Schedule B1. 


A. Business Claims: 
(1) Loans or credits overdue 
or in default 


(2) Expropriation of equity, 
concessions, or going con- 
cern value 

(3) Expropriation of real and/ 
or tangible property 

(4) Receivables or 
amounts due and unpaid 

(5) Breach of contract dam- 


8 

(6) Other damages 

Subtotal A 
B. Personal Claims: 

(1) Expropriation losses 

(2) Salaries, benefits, or other 
items due and unpaid 

(3) Lost future benefits or 
other contractual claims 

(4) Personal injury or other 


(5) Other damages 
Subtotal B 
Total (Subtotals A.+B.)......scssssssssssssssssserses 


6. Describe the circumstances of the 
loss. Include the date of the loss and a 
description of the property, business, 
obligation, injury, or other damage 
which is the subject of the claim. Do not 
submit documentary evidence. (See 
Specific Instructions) 


[FR Doc. 91-3396 Filed 2-8-91; 8:45 am] 
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Part XV 


The President 


Proclamation 6248—National Women and 
Girls in Sports Day, 1991 
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Title 3— 


The President 


{FR Doc. 91-3431 


Filed 2-8-01; 14:12 am) 
Billing code 1195-01-M 


Presidential Documents 


Proclamation 6248 of February 7, 1991 


National Women and Girls in Sports Day, 1991 


By the President of the United States of America 


A Proclamation 
More than 100 years ago, the first university department of physical education 


for women was established at Oberlin College. It was not until 1972, however, 


that Federal law required colleges receiving government funds to provide 


equitable athletic programs for women. Since then, more and more women 


have begun to participate in organized sports—not only at the collegiate level 


but at every competitive level. 


During the past decade alone, the number of women taking part in intercolle- 
giate sports has increased by nearly 50 percent to 158,000—or 30 percent of the 


total number of college students in sports. Girls’ Participation in public high 


school sports programs more than doubled during thi 


Both individual and team sports help young women to develop their leader- 
ship and communication skills, as well as their athletic talents. And participa- 


tion in sports helps promote good health. Indeed, today many female ath- 
letes—who have reached great heights through their determination and self- 


discipline—serve as outstanding role models for both boys and girls. 
Americans are proud of their countrywomen who have earned international 


acclaim as world-class athletes, and I am pleased that eight members of the 
President's Council on Physical Fitness and Sports are women. These achieve- 
ments underscore the commitment to excellence and the capacity to excel 
demonstrated by female athletes throughout the United States. 


The Congress, by House Joint Resolution 30, has designated February 7, 1991 


a8 “National Women and Girls in Sports Day” and has authorized and 


requested the President to issue a proclamation in observance of this day. 


NOW, THEREFORE, 1, CRORCE BUSH, President of the United States of 


America, do hereby proclaim February 7, 1991, as National Women and Girls 


in Sports Day. I urge all Americans to observe this day with appropriate 


ceremonies and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this seventh day of 
February, in the year of our Lord nineteen hundred and ninety-one, and of the 


Independence of the United States of America the two hundred and fifteenth. 


Lig Dah 
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CFR PARTS AFFECTED DURING FEBRUARY 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 


lists parts and sections affected by documents published since 
the revision date of each title. 
3 CFR | 


6123 (See 6245) 
6152 (See 6245) 


GLAS rcvssecsreerornrsnssorerrnnsnnens 4001 


11721 — 
y 
12154 (Amended by 


Pe eicidahinctiinnciantinsninseee 
Administrative Orders: 
Presidential Determinations: 

No. 91-15 of 


January 15, 1991 
No. 91-16 of 


January 16, 1991 4715 
No. 91-17 of 


January 16, 1991 .svvvs.4717 
No. 91-18 of Jan- 


No. 91-19 of Jan- 


54 
3972, 3874, 4532, 
4540, 5337-5343 


4583, 4584, 4760, 4956, 
5164, 5376, 5377 





ann cas 
Wi seer eee 


4176-4178, 4733, 4949, 
4950, 5157, 5158 


LIST OF PUBLIC LAWS | 


Last List February 5, 1991 
This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 523-6641. 
The. text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphiet form 
(referred to as “slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone, 202-275- 
3030). 

H.R. 3/Pub. L. 102-3 
Veterans’ Compensation 
Amendments of 1991. (Feb.6, 
1991; 105 Stat. 7; 4 pages) 
Price: $1.00 


H.F. 556/Pub. L. 102-4 
Agent Orange Act of 1991. 
(Feb. 6, 1991; 105 Stat. 11; 
10 pages) Price: $1.00 
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CFR CHECKLIST 


This checklist, prepared by the Office of the Federal Register, is 
published weekly. it is arranged in the order of CFR titles, prices, and 
revision dates. 


An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 

A checklist of current CFR volumes comprising a compiete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 

The annual rate for subscription to all revised volumes is $620.00 
domestic, $155.00 additional for foreign mailing. 

Order from Superintendent of Documents, Government Printing Office, 
Washington, DC 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at (202) 
783-3238 from 8:00 a.m. to 4:00 p.m. eastern time, Monday—Friday 
(except holidays). 

Titie Price Revision Date 


1, 2 (2 Reserved) $11.00 Jan. 1, 1990 
3 (1989 Compilation and Purts 100 and 101) 11.00 1! Jan. 1, 1990 
4 16.00 . 1, 1990 


5 Parts: 
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Jan. 
Jan. 
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Oct. 
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Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
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Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
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S88 #8 


CFR Index and Findings Aids 
Complete 1991 CFR set 
Microfiche CFR Edition: 


18, Vol. |, Parts 1-5 
18, Vol. i, Parts 6-19 


18, Vol. li, Ports 20-52 
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Price Revision Date 


1991 


1 Becouse Title 3 is an annual compilation, this volume and all previous volumes should be 
retained as @ permanent reference source. 
2No amendments to this volume were promulgated during the period Jan. 1, 1987 to Dec. 
retained. 


30, 1990. The CFR volume issued April 1, 1989, should be retained. 

*No amendments fo this volume were promulgated during the period July 1, 1989 to June 
30, 1990. The CFR volume issued July 1, 1989, should be retained. 

5 The July 1, 1985 edition of 32 CFR Parts 1-189 contains a note only for Ports 1-39 
inclusive. For the full text of the Defense Acquisition Regulations in Parts 1-39, consult the 
three CFR volumes issued as of July 1, 1984, containing those parts. 

©The July 1, 1985 edition of 41 CFR Chapters 1-100: contains a note only for Chapters 1 to 
49 inclusive. For the full text of procurement regulations in Chapters 1 to 49, consult the eleven 
CFR volumes issued as of July 1, 1984 containing those chapters. 





Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 


class mail. As part of a microfiche 
Federal Register subscription, the LSA 


(List of CFR Sections Affected) and the 


Cumulative Federal Register Index are 
mailed monthly. 


Code of Federal Regulations 


The Code of Federal Regulations, 


comprising approximately 196 volumes 
and revised at least once a year on a 


quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 


subscribers as issued. 


Microfiche Subscription Prices: 
Federal Register: 


One year: $195 
Six months: $97.50 


Code of Federal Regulations: 
Current year (as issued): $188 


Superintendent of Documents Subscriptions Order Form 


(reer Precesung Cote Charge your order. >) = 
* 6462 rge your order, @3) Zz 
Charge orders may be telephoned to the GPO order 


desk at (202) 783-3238 from 8:00 a.m. to 4:00 p.m. 
eastern time, Monday-Friday (except holidays) 


(| YES @ please send me the following indicated subscriptions: 


24x MICROFICHE FORMAT: 
____ Federal Register: —__— One year: $195 


—— Code of Federal Regulations: —— Current year: $188 


1. The total cost of my order is $_____ . Alll prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 


Please Type or Print 


2. Coan ee 3. Please choose method of payment: 
(Company or personal name) ms) Check payable to the Superintendent of Documents 


(Adiniowal eidrewtanenion Une —SC* LY GO Deposit Accum = LITT ITT IU 


[_] VISA or MasterCard Account 


Seca TTT 


(City, State, ZIP Code) Thank you for your order! 


(Credit card expiration date) 


(Signature) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 


(Dayume phone including area code) 





Order Now! 


The United States 
Government Manual (ens 1790 
1990/91 | 


As the official handbook of the Federal 
Government, the Manual is the best source of 
information on the activities, functions, 
organization, and principal officials of the 
agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi- 
official agencies and international organizations 
in which the United States participates. 

Particularly helpful for those interested in 
where to go and who to see about a subject of 
particular concern is each agency's “Sources of 
Information” section, which provides addresses 
and telephone numbers for use in obtaining 
specifics on consumer activities, contracts and 
grants, employment, publications and films, and 
many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4, 1933. 

The Manual is published by the Office of the 


Federal Register, National Archives and Records 
Administration. 


$21.00 per copy 


Superintendent of Documents Publication Order Form 
Order processing code: *6901 Charge your order. @ 9 


Its easy! & 


: To fax your orders and inquiries. 202-275-2529 
L_| YES, please send me the following indicated publication: 


___——s copies of THE UNITED STATES GOVERNMENT MANUAL, 1990/91 at $21.00 per 
copy. S/N 069-000-00033-9, 


1, The total cost of my order is § (International customers please add 25%). All prices include regular 
domestic postage and handling and are good through 5/91. After this date, please ca)] Order and Information 
Desk at 202-783-3238 to verify prices. 

Please Type or Print 3. Please choose method of payment: 


Dy scnkieicasinscitgitthdatnadiet amiinchilabiatitiiiscahhbiiitty:. *: Sa payable to the Superintendent of Documents 
ee i] GPO Deposit Account Petey ia a 


{Additional address/attention line) | | VISA, or MasterCard Account 

(Street address) 

Sl i le le aM as ce . —- ank you for your order! 
(City, State, ZIP Code} (Credit card expiration date) wns ” 


(Daytime phone including area code) (Signature) (Rov. *<1-910) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 





The authentic text behind the news. . . 


Weekly Compilation of 


Presidential 


The Weekly | ag 
Counnihddiian of : 


Presid ential 


The Weekly Compilation carries. a lists of acts approved by the 

Monday dateline and covers materials President, nominations submitted’ to 
released during the preceding week. the Senate, a checklist of White 

Each issue contains an Index of House press releases, and‘ a digest of 
Contents: and! @ Cumulative Index to other Presidential activities: and! White: 
Prior Issues: House: announcements. 


other Presidential esuinaien aes Separate indexes are published Published by the Office of the Federal) 


ag ; Register, National Archives and 
by the White House. periodically. Other features include Records Administanion. 


Superintendent of Documents Subscriptions Order Form 


Cherge your order. CIP wa, Craver maybe tenet, GPO xs 


it’s easy! ee Gas tree Sitar eadutas — om 
EJ YES, please enter my subscription for one year to the WEEKLY COMPILATION 


OF PRESIDENTIAL DOCUMENTS (PD) so: | can keep up to. date on 
Presidential activities. 


(_} $96.00 First Class (_} $55.00 Regular Mait 


1. The total cost of my orderis $s. Ait prices include regular domestic postage and handling and are 
subject to change. International customers please add 25%. 
Please Type or Print 


2... C—(‘“C™OUUUUUUUUUvCU©€©“©“™0©0NONHHW9D9NH99. 9. Please: Choose: method’. of. paymeennt:: 


—— [_] Check payable to the Superintendent of 
(Additional address/attentior line) TC ee = bi EFRPTrita titi 


(Street address) C] VISA or MasterCard Account 


(City, State, ZIP Code) 
(Credit card expiration date) 


(Daytime phone including: area: code) 
(Signature) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 





Would you like 
to know... 


if any changes have been made to the 


Code of Federal Regulations or what 
documents have been published in the 


Federal Register without reading the 


Federal Register every day? If so, you 


may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 


Federal Register Index, or both. 


LSA ¢ List of CFR Sections Affected 
The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
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